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Errata. 

In  Jones  cfc  De  Pros  v.  Robinson,  p.  505,  28th  line  from  top,  instead  of 
Wells  V.  Norman,  read  Wells  v.  Morrotv. 

In  Barclijt  v.  Treece,  p.  531, 18th  line  from  top,  instead  oi  jurisdiction, 
read  administration. 


Addendum. 

The  following  head-note  should  have  been  inserted  under  the  title 

Executors  and  Administrators  : 

13.  Revocation  of  letters  of  administration,  as  improvidenlly  granted. 
When  letters  of  administration  have  been  granted  as  in  case  of 
intestacy,  and  a  will  is  afterwards  produced  and  proved,  the 
statute  makes  it  mandatory  on  the  court  to  revoke  such  letters  on 
the  application  of  the  person  named  as  executor  (Code,  §  2414) ; 
but,  when  such  letters  are  granted  on  the  representation  of  the 
person  appointed  that  the  decedent  left  no  will,  although  the  will 
had  been  already  admitted  to  probate,  and  the  estate  administered 
under  it  for  many  years,  the  court  may  revoke  them,  on  the  appli- 
cation of  any  person  interested  in  the  estate,  or  even  ex  mero  motu, 
as  having  been  irregularly  and  improvidentlv  made.  Watson  v. 
Glover,  323. 
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CASES 

IN  THE 


Supreme  Court  of  Alabama, 


DECEMBER  TERM,  1884. 


Martin  v.  The  State. 

Indictment  fm'  Murder. 

1 .  Organization  of  grand  jury;  recitals  construed  as  to  number  of  jurors 
appearing  and  serving. — Wliere  the  record,  in  its  caption,  contains  these 
recitals:  "Tiie  sheriff  returned  into  court  the  venire  facias  commanding 
him  to  summon  the  following  named  persons  to  servo  as  grand  jurors, 
to-\vit,"  setting  out  the  names  of  eighteen  persons,  and  among  them  C. 
n.  8pencer,  T.  R.  Sylvester,  Hugh  McLean,  and  1).  McDonald;  "of 
whom  fifteen  appeared  to  serve,  ami  C.  H.  Spencer  was  appf>inted  fore- 
man, who,  with  the  other  qualified  citizens  (except  T.  R.  Sylvester, 
Hugh  McLean,  and  D.  McDonald,  who  was  excusea  hy  the  court),  com- 
petent as  grand  jurors,  were  duly  sworn,"  &c.. ;  these  recitals  show,  with 
sufficient  certainty,  tiiat  the  three  jurors  named  were  excused  from  ser- 
vice, and  that  the  remaining  fifteen  were  sworn  and  organized  into  a 
grand  jury. 

2.  Special  and  adjourned  terms;  order  setting  day  for  trial. — Wliere  the 
record  shows  that  the  trial  was  liad  at  an  extra  term  of  the  court,  which 
was  called  and  held  in  strict  conformity  with  the  statutory  provisions 
regulating  hoth  special  and  adjourned  terms  (Code,  §§  652,  654 ;  Sess. 
Acts  1874-5,  p.  201 ;  lb.  1875-76,  p.  210),  and  on  the  day  specified  in  the 
orders  calling  said  extra  term ;  it  is  no  objection  to  the  regularity  of  the 
proceedings,  that  the  order  fixing  the  day  for  the  trial  was  made  on  the 
day  before  the  final  a<ljournment  of  the  regular  term,  while  the  order  for 
the  adjourned  term  was  not  made  until  the  next  day,  and  just  before  the 
adjournment ;  nor  is  it  necessary  that  an  order  should  be  made  at  said 
extra  term,  setting  a  day  for  the  trial. 

3.  Special  venire  in  capital  case,  at  special  or  adjourned  term. — When 
the  order  setting  the  day  for  the  trial  at  the  special  or  adjourned  term 
directs  "that  the  names  of  fifty  competent  persons  be  drawn  and  sum- 
moned for  the  trial  of  this  case,"  and  the  order  for  the  adjourned  term 
also  directs  that  the  same  number  be  drawn  "to  serve  as  petit  jurors  at 
said  adjourned  term"  ;  and  the  jury  is  organized,  without  objection,  from 
the  venire  thus  drawn  and  summoned  (Code,  ^^  47.']{>,  4874),  there  is  no 
irregularity  which  is  available  on  error.  (Stonk,  C.  J.,  "inclining  to 
the  opinion,  that  section  4739  should  be  held  to  apply  to  all  extra  terms, 
whether  special  or  adjourned.") 
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4.  Proof  of  former  difficulty ;  admissibilittf  of  entire  conversation,  when 
part  has  been  received.— Prooi  of  a  previous  altercation  or  difliculty  be- 
tween the  defendant  and  tlie  deceased,  a  few  days  before  tlie  killing,  is 
admissible  evidence  against  the  defendant,  though  the  particulars  or 
merits  of  that  difficulty  cannot  be  inquired  into;  yet,  when  the  ijrosecu- 
tion  has  proved  the  defendant's  subsequent  declarations  relative  to  that 
difficulty,  in  the  nature  of  threats,  and  the  defendant  has  proved  other 
parts  of  his  declarations  in  the  same  conversation,  the  prosecution  may 
call  for  all  that  was  said  at  the  time  by  the  defen(iant  as  to  the  former 
difficulty. 

5.  Declarations  of  deceased;  when  admissible  as  res  gestx. — The 
declarations  of  the  deceased,  made  to  his  wMfe,  when  leaving  home  on 
the  morning  of  the  killing,  that  he  was  going  to  a  specified  place,  are 
competent  evidence  on  the  principle  of  res  gestce. 

().  Declarations  of  defendant;  when  not  admissible. — The  declarations 
of  the  defendant,  made  on  the  day  before  the  killing,  to  tiie  effect  that 
he  desired  to  be  on  friendly  terms  with  the  deceased,  and  would  give 
the  witness $50  if  he  would  effect  a  reconciliation  between  them,  are  not 
competent  evidence  for  him. 

7.  Charges  as  to  malice,  provocation  of  the  difficulty,  retreat,  and  self- 
defense,  ten  in  number,  to  which  exceptions  were  reserved  by  the  de- 
fendant, held  to  be  in  strict  harmony  with  many  former  rulings  of  this 
court,  which  are  cited. 

8.  Charges  as  to  reasonable  doubt,  and  probability  of  innocence. — A 
charge  asserting  that  "reasonable  doubt,  and  to  a  moral  certainty,  does 
not  mean  to  an  absolute  or  mathematical  certainty,  but  means  an  actual 
and  substantial  doubt  growing  up  out  of  the  evidence;"  and  that  a 
"probaV)ility  of  the  defendant's  innocence  means  more  than  a  possibility 
that  he  is  not  or  may  not  be  guilty,"  is  free  from  error. 

Fkom  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  defendant  in  this  case,  Edward  R.  Martin,  vv^as  indicted 
for  the  murder  of  Pleasant  B.  Patterson,  by  shooting  him  with 
a  pistol ;  pleaded  not  guilty,  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  the  penitentiary  for  the  term 
of  twenty  years.  The  indictment  was  found  at  the  November 
term  of  the  court,  1883,  as  shown  by  the  recitals  of  the  cap- 
tion, as  follows:  "Be  it  remembered  that,  on  this,  being  Mon- 
day, the  19tli  day  of  July,  1883,  the  Circuit  Court  of  said 
county  was  opened  according  to  law ;  present  and  presiding 
Hon.  H.  I).  Clayton^''  &c.  "The  sheriff  returned  into  open 
court  the  ven'we facias  commanding  him  to  summon  the  fol- 
lowing named  persons,  to  serve  as  grand  jurors,  to- wit,"  setting 
out  the  names  of  eighteen  persons,  including  C.  H.  Spencer, 
T.  R.  Sylvester,  Hugh  McLean,  and  D.  McDonald,  and  then 
adding :  "of  whom,  fifteen  appeared  to  serve,  and  C.  H.  Spen- 
cer was  appointed  foreman,  who,  with  the  other  qualified  citi- 
zens (except  T.  R.  Sylvester,  Hugh  McLean,  and  D.  McDon- 
ald, who  %oas  excused  by  the  court),  competent  as  grand  jurors, 
were  duly  sworn  and  impanelled  according  to  law ;  and,  among 
other  things,  the  following  bill  of  indictment  was  returned  into 
open  court  by  said  grand  jury,  to-wit,"  setting  out  the  indict- 
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inent.  The  trial  was  had  at  a  special  or  adjourned  term  of  the 
court,  commenced  on  the  16th  July,  and  ended  on  the  2l8t. 
The  several  orders  of  the  court  relating  to  this  term  are  copied 
in  the  opinion  of  the  court.  No  objection  was  made  to  the 
regularity  of  any  of  these  proceedings,  so  far  as  the  record 
shows. 

As  to  the  circumstances  attending  the  homicide,  it  appeared 
that  the  defendant  and  the  deceased,  each  on  horseback,  met  in 
the  public  road,  between  two  and  three  itiiles  from  Mount 
Andrew  in  said  county,  on  the  24th  August,  1S83,  and  when 
they  had  approached  within  ten  or  fifteen  feet  of  each  other, 
the  defendant,  who  had  tirawn  his  pistol,  fired  at  the  deceased 
and  killed  him,  his  body  l)eing  found  in  tlic  road  by  neighboi-s, 
to  whom  the  defendant  had  at  once  reported  the  shooting,  and 
surrendered  himself.  There  had  been  another  ditticulty  be- 
tween them,  a  few  days  before ;  and  the  defendant  stated,  on 
surrendering  himself,  that  when  they  approached  each  other 
in  the  road,  the  deceased  put  his  hand  in  his  pocket,  and  madt 
a  motion  as  if  to  draw  a  pistol ;  but  it  was  proved  that  no  pis- 
tol was  found  on  the  body  of  the  deceased,  or  in  the  road  at 
the  place  where  it  was  found.  L.  B.  Bush,  a  witness  for  the 
State,  was  asked,  "whether  he  had  heard  the  defendant,  in  a 
convei-sation  with  him  about  the  deceased,  a  few  days  before 
the  killing,  use  threats;"  and  answered,  "that  defendant  said, 
''lie  may  kill  7iie.  hut  loe  have  »ioorn  to  kiU  him.  If  I  get  the 
aams  chance  at  him  that  he  had  at  me,  it  would  he  different^ 
Defendant's  counsel  then  asked  witness,  if  that  language  was 
not  immediately  preceded  l)y  defendant's  telling  him  that  Pat- 
terson had  thrown  an  axe  at  him,  and  shot  at  him  four  times  in 
the  public  road  ;  and  witness  answiered,  that  it  was.  The  State 
then  asked  said  witness  to  repeat  all  that  defendant  said  in  that 
conversation,  detailing  the  occurrences  of  the  previous  diffi- 
culty, to  which  defendant's  question  and  the  answer  thereto 
related.  The  defendant  objected  to  this,  because  it  would  be 
proving  by  hearsay  the  details  of  a  previous  difficulty  ;  and  be- 
cause the  answer  could  not  tend  to  explain  whether  the  lan- 
guage detailed  by  the  witness  as  a  threat  was  in  fact  a  threat ; 
and  because  the  question  was  irrelevant  and  illegal."  The 
court  overruled  the  objections,  and  permitted  the  witness  to 
answer  the  (luestion,  but  stated  that  it  was  only  for  the  pur- 
pose of  enabling  the  jury  to  determine  whether  the  language 
used  by  the  defendant,  as  detailed  by  the  witness,  was  a  tlireat, 
or,  as  contended  by  his  counsel,  a  mere  boast  that  he  was  a 
better  man  ;  to  which  ruling  the  defendant  excepted."  The 
witness  having  answered  the  question,  stating  all  that  the  de- 
fendant had  said  about  his  former  difficulty  with  the  deceased, 
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the    defendant   renewed    his   objections   to   the   answer,    and 
excepted  to  the  overruling;  of  them. 

"The  State  introduced  Rosa  Patterson  as  a  witness,  who  was 
the  wife  of  the  deceased,  and  who  testified,  in  answer  to  a  ques- 
tion by  the  solicitor,  that  tlie  deceased  left  home,  on  the  day  of 
his  death,  about  one  o'clock  p.  m.,  and  told  her  he  was  going  to 
Mount  Andrew.  The  defendant  objected  to  this  question  and 
answer,  and  moved  to  exclude  the  answer,  because  it  was  hear- 
say, and  because  it  was  not  shown  that  he  (defendatit)  had  any 
knowledge  of  his  purpose  in  going  to  Mount  Andrew,  and 
because  it  was  irrelevant  and  illegal ; "  and  he  excepted  to  the 
overruling  of  his  objections. 

"The  defendant  introduced  Dani^jl  McKenzie  as  a  witness, 
and  offered  to  prove  by  him  that,  on  the  day  before  the  killing,, 
he  expressed  himself  to  witness  as  being  desirous  of  living  on 
friendl}^  terms  with  the  deceased,  and  said  that  he  would  give 
witness  $50  if  he  would  effect  a  reconciliation."  The  court 
excluded  this  evidence,  on  objection  by  the  State,  and  the  de- 
fendant excepted. 

The  defendant  objected  to  several  portions  of  the  general 
charge  of  the  court,  which  it  is  unnecessary  to  state,  and  also 
to  each  one  of  the  following  charges,  which  were  given  on  the 
request  in  writing  of  the  solicitor: 

"4.  To  make  out  a  case  of  justifiable  self-defense,  the 
evidence  must  show  that  the  diflftculty  was  not  provoked  or 
encouraged  by  the  defendant;  that  he  was.  or  appeared  to  be, 
so  menaced  at  the  time  as  to  create  reasonable  apprehension  of 
danger  to  his  life,  or  of  grievous  bodily  harm,  and  that  there 
was  no  other  reasonable  hope  of  escape  from  such  present  im- 
pending peril. 

"6.  To  make  the  plea  of  self-defense  available,  the  defend- 
ant must  be  without  fault.  If  he  was  himself  the  first 
aggressor,  he  can  not  invoke  the  doctrine  of  self-defense,  even 
if  the  deceased  was  approaching  him  in  a  hostile  manner ;  and 
whether  the  necessity  to  take  the  life  of  the  deceased  was  real 
or  only  apparent,  if  brought  about  by  the  design,  contrivance 
or  fault  of  the  defendant,  he  can' not  be  excused  on  the  plea  of 
self-defense. 

"7.  If  a  party,  dangerously  armed,  provokes  a  hostile 
demonstration  with  an  undue  advantage,  he  is  guilty  of  murder, 
if  he  slays  his  adversary  pursuant  to  a  previously  formed  de- 
sign to  use  his  weapon  in  an  emergency.  Previous  preparation 
for  a  rencounter  evinces  deliberation  and  premeditation,  and, 
unexplained,  is  evidence  of  express  malice. 

"  8.  If  the  defendant  had  a  good  reason  to  apprehend  an 
attack  from  the  deceased,  he  had  the  right  to  arm  himself  for 
self-defense,  but  not  for  aggression.     His  responsibility  for  the 
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subsequent  use  of  his  weapon  is  not  diminished,  because  of  tlje 
right  he  had  to  obtain  and  carry  it.  If,  after  having  obtained 
it,  he  travelled  the.public  road,  expecting  to  meet  tiie  deceased, 
and  provoked  the  fatal  rencounter,  the  degree  of  his  guilt  is 
the  same  that  it  would  liave  been  if  no  reason  for  appreiiending 
an  attack  had  been  furnished  by  the  previous  conduct  of  the 
deceased.  If,  notwithstanding  the  existence  of  apprehension, 
the  jury  are  satisfied,  beyond  a  reasonable  doubt,  that  the  kill- 
ing was  malicious — that  the  weapon  was  obtained  and  carried 
by  the  defendant,  not  for  the  purpose  of  defense  alone,  but 
with  a  view  to  a  rencounter,  in  which  he  intended  to  take  the 
life  of  the  deceased,  and  which  he  intended  to  provoke,  or  did 
not  intend  to  avoid — the  degree  of  the  offense  is  not  mitigated. 
•  "  9.  If  the  circumstances  are  such  as  to  create  the  impres- 
sion that  the  deceased  had  commenced  to  draw  a  pistol,  before 
the  defendant  drew,  or  atten)pted  to  draw  his;  or  if  the  cir- 
cumstances generate  a  reasonable  doubt  whether  such  was  not 
the  case  ;  then  this  should  be  considered  in  determining  the 
grade  of  the  homicide,  but  could  not  reduce  it  to  self-defense, 
unless  the  deceased  made  the  first  hostile,  dangerous  demonstra- 
tion, and  the  defendant  had  no  other  reasonable  mode  of  escape. 
If  the  defendant  first  commenced  to  draw  his  pistol,  that  would 
have  authorized  the  deceased  to  draw  his  in  self-defense,  if  he 
liad  one  ;  and  any  peril  thereby  brought  on  the  defendant  would 
have  been  of  his  own  producing,  and  would  deny  to  him  the 
benefit  of  the  plea  of  self-defense.  Human  life  is  not  taken 
vvith  impunity,  and  the  defendant  can  not  be  excused  on  the 
plea  of  self-defense,  if  he  provoked  or  encouraged  an  act  pro- 
ducing a  necessity,  or  seeming  necessity,  or  failed  to  retire  from 
it  when  he  could  have  done  so  without  endangering  his  life,  or 
exposing  himself  to  grievous  bodily  harm. 

"  10.  If  the  deceased,  when  within  one  hundred  and  fifty 
or  two  hundred  yards  of  the  defendant,  approaching  each  other 
on  a  public  road,  made  a  hostile  demonstration  with  his  hand, 
or  otiierwise,  which  impressed  the  defendant  with  the  belief 
that  the  deceased  intended,  when  they  met,  to  attack  him  with 
a  weapon,  or  otherwise ;  yet,  if  the  defendant  could  have  rea- 
sonably avoided  the  threatened  danger,  by  leaving  the  public 
road,  and  taking  a  by-path,  or  by  going  into  the  woods,  it  was 
his  duty  to  have  done  so,  and  if  he  did  not,  he  can  not  be  ex- 
cused on  the  plea  of  self-defense,  if  he  had  previously  arnjed 
liimself  with  a  pistol,  to  be  used  against  the  deceased  in  case  of 
a  difhculty,  and  he  anticipated  there  would  be  a  difficulty  when 
they  met. 

"11.  In  case  of  homicide,  the  law  presumes  malice  from 
the  use  of  a  deadly  weapon,  and  casts  on  the  defendant  the  onu^ 
of  repelling  the  presumption,  unless  the  evidence  which  proves 
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tlie  killitig  shows  also  that  it  was  perpetrated  without  malice; 
and  M'henever  malice  is  shown,  and  is  nnrebutted  by  the  cir- 
cnmstances  of  the  killing,  or  by  other  facts  in  evidence,  there 
can  be  no  conviction  for  any  less  degree  of  homicide  than 
murder. 

"  14.  If  the  defendant,  in  this  county,  before  the  finding  of 
the  indictment,  purposely  killed  the  deceased  by  shooting  him 
with  a  pistol,  after  reflection,  with  a  wickedness  or  depravity  of 
heart  towards  said  deceased,  and  the  killing  was  determined  on 
before  hand,  even  a  moment  befure  the  fatal  shofwas  fired,  the 
defendant  is  guilty  of  murder  in  the  first  degree. 

"  15.  If  the  defendant,  in  this  county,  and  before  the  find- 
ing of  this  indictment,  purposely  killed  Pleasant  B.  Patterson 
by  shooting  him  with  u  pistol,  with  a  wickedness  or  depravity 
of  heart  towards  said  deceased,  and  the  killing  was  determined 
on  beforehand,  and  after  reflection  (for  however  short  a  time 
before  the  fatal  shot  was  fired  is  immaterial),  the  defendant  is 
guilty  of  murder  in  the  first  degree. 

"  16.  If  the  defendant,  in  this  county,  and  before  the  find- 
ing of  this  indictment,  killed  Pleasant  B.  Patterson  by  shooting 
him  with  a  pistol,  with  malice  aforethought,  he  is  guilty  of 
murder ;  and  if  said  killing  was  willful,  deliberate,  malicious, 
and  premeditated,  and  the  deliberation  and  premeditation 
existed  for  only  a  moment  before  the  fatal  shot  was  fired,  the 
defendant  is  guilty  of  murder  in  the  first  degree." 

"The  court  gave,  also,  thirty-seven  charges  in  writing  asked 
by  the  defendant,"  twenty-two  of  which  are  set  out  in  the  bill 
of  exceptions,  "and  then  gave,  at  the  request  of  the  solicitor, 
the  following  charges  in  rebuttal :  "(3.)  Reasonable  doubt,  and 
to  a  moral  certainty,  does  not  mean  to  an  absolute  or  mathe- 
matical certainty.  It  means  an  actual  and  substantial  doubt 
growing  up  out  of  the  evidence — not  that  it  is  possible  the 
defendant  is  not  guilty,  or  that  it  may  be  he  is  not  guilty. 
(5.)  In  the  defendant's  charges,  when  they  say  '  If  there  is  a 
probability  of  the  defendant's  innocence,'  probability  means 
more  than  a  possibility  he  is  not  guilt}',  and  more  than  that  it 
may  be  he  is  not  guilty."  To  each  of  these  ciiarges  the  defend- 
ant excepted. 

J.  M.  White,  and  H.  D.  Clayton,  Jr.,  for  appellant. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J.— 1.  The  statute  prescribes,  that  at  least 
fifteeti  persons  must  be  sworn,  to  constitute  a  grand  jury. 
Code  of  1876,  §  4753.  It  is  contended  for  the  prisoner,  that 
under  a  proper  interpretation  of  the  caption,  or  recorded  organi- 
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zation  of  the  court  at  which  the  indictment  was  fonnd,  only 
twelve  persons  constituted  the  grand  jury.  We  do  not  so  inter- 
pret the  record.  According  to  our  construction,  of  the  eighteen 
persons  named  in  the  venire,,  three  named  persons — T.  R.  Sylves- 
ter, Hugh  McLean,  and  I).  McDonald — were  excused  by  the 
court,  and  the  remaining  lifteen  were  sworn  and  organized  into 
a  grand  jury,  with  C.  Ii.  Spencer  as  foreman.  There  is  noth- 
ing in  this  objection. 

2.  The  defendant  was  tried  and  convicted  at  an  irregular,  or 
extra  session  of  the  court.  In  some  of  the  proceedings,  the 
term  is  called  an  adjourned  term,  and  in  others  a  special  term. 
It  seems  to  have  been  appointed  and  called  in  both  forms. 
While  the  regular  Spring  term  was  in  session — May  30th,  1884 
— the  court  caused  the  following  order  to  be  entered  on  the 
minutes:  "The  defendant,  E.  K.  Martin,  alias  Edward  R. 
Martin,  being  present  in  open  court,  and  attended  by  counsel, 
it  is  ordered  by  the  court,  that  Wednesday,  the  16th  day  of 
July  next,  be  set  for  the  trial  of  this  case,  and  that  fifty  compe- 
tent persons  be  drawn  and  summoned  for  the  trial  of  this  case  ; 
and  the  defendant  being  in  actual  confinement,  it  is  further 
ordered,  that  a  list  of  the  persons  so  drawn  and  summoned,  and 
a  copy  of  the  indictment,  be  served  on  the  defendant  in  person, 
so  soon  as  practicable."  On  the  next  day,  the  following  order 
was  made  :  "  And  now,  on  this,  the  31st  day  of  May,  A.  D. 
1884,  the  presiding  judge  having  failed  to  dispose  of  all  the 
business,  it  is  ordered  by  the  court,  that  the  court  do  now 
adjourn  until  Wednesday,  the  16th  day  of  July  next,  when  it 
will  re-open  to  dispose  of  unfinished  business  ;  and  there  being 
a  capital  felony  for  trial  at  said  adjourned  term,  it  is  further 
ordered,  that  the  names  of  fifty  competent  persons  be  drawn 
from  the  box  by  the  proper  officers,  as  required  by  law,  to  serve 
as  petit  jurors  at  said  adjourned  term." 

Up  to  this  point,  there  can  be  no  question  that  the  July  terra 
was  to  be  in  all  respects  an  adjourned  term,  under  the  act  "to 
require  circuit  judges  more  promptly  to  dispose  of  all  business 
in  the  Circuit  Courts,"  approved  February  29, 1876. — Sees,  Acts, 
210;  Code  of  1876,  §  654. 

When  the  court  convened  in  July,  the  following  entry  was 
made:  "  On  this,  the  16th  day  of  July,  A.  D.  1884,  the  Cir- 
cuit Court  of  said  county  met,  and  was  opened  in  form  in  ad- 
journed term,  in  pursuance  of  the  following  order,  to-wit  : 
"  Circuit  Court,  Spring  term,  1884.  It  appearing  that  Ed.  R. 
Martin,  alias  Edward  R.  Martin,  is  now  confined  in  jail  under 
an  indictment  for  murder,  and  the  time  fixed  by  law  for  the 
regular  term  of  the  court  is  insufficient  for  the  trial  of  said  case  ; 
it  is  therefore  ordered,  that  a  special  term  of  the  Circuit  Court 
for  Barbour  county  will  be  held,  l)eginningon  Wednesday,  the 
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16th  July  next,  for  tlie  trial  of  the  said  Edward  R.  Martin 
under  said  indictment ;  and  it  is  furtlier  ordered,  that  fifty  com- 
petent jurors  be  drawn  and  summoned,  as  provided  by  law,  and 
that  thirty  days  notice  of  said  special  term  of  said  court  be 
^iven  by  advertisement  of  this  order  in  the  Clayton  Courier,  a 
newspaper  published  in  said  county.  Siojned  and  dated  this 
Slst  day  of  May,  1884.  'H.  D.  Clayton,  Judge  3d  judicial 
circuit.'  Which  said  order  was  published  for  thirty  days,  as 
notice  of  said  special  term,  in  the  Clayton  Courier,  a  newspaper 
published  in  said  county :  Present  and  presiding,  Hon.  H.  D. 
Clayton,"  &c. 

This  is  a  full  compliancQ  with  the  statute  "to  provide  for 
holding  special  terms  of  the  Circuit  Court,"  approved  Febru- 
ary Sd;  1 875.— Sess.  Acts,  201 ;  Code  of  1876,  §  652.  We  have 
a  case,  then,  of  a  court  which  was  lawfully  appointed  and  called, 
both  as  an  adjourned  term  and  as  a  special  term. 

Tiie  order  setting  a  day  for  the  trial  of  the  accused  was 
made  during  the  regular  term,  on  May  30 ;  while  tlie  order 
made  foi*  the  adjourned  term  was  not  entered  of  record  until 
May  31.  It  is  contended  that  the  order  setting  the  day  for  the 
trial  was  i^ivalid,  because,  when  it  was  made,  July  16  was  not 
a  day  of  a  lawful  term  of  the  court,  as  matters  then  stood  ;  in 
other  words,  that  the  day  set  was  then  outside  of  any  lawful 
term  of  the  court.  This  objection  is  more  specious  than  real. 
It  is  said  that,  during  the  term  of  a  court,  all  the  proceedings 
are  in  the  breast  of  the  judge.  The  meaning  of  this  is,  that  so' 
long  as  the  term  of  the  court  lasts,  all  judgments  or  orders  are 
subject  to  be  vacated,  recalled,  or  modified,  at  the  pleasure  or 
will  of  the  presiding  judge.  The  inference  is  irresistible,  that 
when  the  order  was  made,  fixing  the  day  for  defendant's  trial, 
the  court  had  determined  to  hold  an  adjourned  or  special  terra, 
and  had  determined  the  day  on  which  it  would  be  held.  The 
entry  of  such  order  on  the  records  is  usually  and  naturally  the 
last  order  made  at  the  regular  term.  It  is  then  the  court 
adjourns  to  a  future  day,  called  an  adjourned  term.  It  is 
difficult  to  conceive  of  any  injury  this  could  do  the  defendant. 
He  was  present  in  court  when  the  order  was  made,  and  was  as 
fully  notified  thereby,  as  if  the  order  fixing  the  adjourned  term 
had  been  previously  entered  of  record.  The  court  did  not  err 
in  fixing,  at  the  regular  term,  the  day  for  the  trial  of  the  de- 
fendant at  the  adjourned  term.  The  statute  provides,  that  the 
"judge  may  prescribe  the  order  in  wliich  such  unfinished  busi- 
ness shall  be  disposed  of," 

3.     It  is  objected,  however,  that  the  venire  for  the  trial  of 
the  accused  should  not  have  been  "drawn  and  summoned,"  but 
should  have  been  constituted  as  venires  are  in  the  trial  of  capi- 
tal cases  at  regular  terms. — Code  of  1876,  §  4874, 
Vol.  lxxvii. 


1884.J  OF  ALABAMA.  9 

(Martin  v.  The  State,] 

It  must  be  borne  in  mind,  that  the  term  of  the  court,  at 
whicli  tlie  defendant  was  tried,  was  lej^ally  ordered  and  called, 
alike  as  an  adjourned  and  as  a  8])ccial  term.  The  jury  was 
drawn  and  summoned  in  exact  pursuance  of  statutory  require- 
ments for  juries  at  special  terms  of  the  court.  A  capital  felony 
was  to  be  tried,  and  the  court  ordered  tifty  names  to  l>e  drawn 
and  summoned. — Code  of  1876,  §  4739.  These  constitute  the 
venire^  from  which  the  jury  is  to  be  selected  and  oro^anized, 
unless  the  panel  is  exhausted  before  the  jury  is  conjplete  ;  in 
which  case,  talesmen  must  be  summoned  as  in  other  capital 
cases. — Ij€i}y  v.  The  State^  48  Ala.  171.  We  are  satisfied  this 
is  the  true  spirit  and  jnterpretatiwi  of  the  section  under  dis- 
cussion ;  for  section  4874  of  the  Cude  contemplates  that  there 
will  be  in  attendance  re<^uhir  juries  for  the  week  or  term,  who 
constitute  a  part  of  the  venire  the  sheriff  is  commanded  to 
summon.  This  is  not  consistent  with  the  directions  for  sum- 
moning juries  for  special  terms  of  the  court. — Code,  §  4739. 
There  is  nothing  in  this  objection.  We  may  add,  that  there 
was  no  objection  in  the  court  below  to  the  manner  of  summon- 
ing the  vew«Ve;  but  we  do  not  make  this  the  ground  of  our 
decision. 

For  myself,  I  incline  to  the  opinion,  that  section  4739  of 
the  Code  of  1876  should  be  held  to  apply  to  all  extra  terms, 
whether  special  or  adjourned.  The  substance  of  that  section 
is  found  in  the  Code  of  1852,  §  3446  ;  Rev.  Code,  §  4068.  At 
that  time,  and  until  February  29,  1876,  adjourned  terms  were 
not  known.  It  would  maintain  the  haruiony  of  the  system  to 
give  it  this  interpretation,  and  I  confess  myself  unable  tc»  find 
in  the  two  statutes — that  of  February  3,  1875,  and  that  of 
February  29,  1876 — a  substantial  reason  for  different  interpre- 
tation. Each  statute,  in  a  sense,  provides  for  an  extra  term 
of  the  court,  and  each  authorizes  a  special,  as  distinguished 
from  a  general  term.  In  each,  as  provided  to  be  organized, 
there  will  be  difficulty  in  finding  "regular  juries  for  the  week 
or  term,"  to  constitute  a  part  of  the  venire  the  sheriff  is 
required  to  summoti  under  section  4874  of  the  Code.  This 
question,  however,  is  not  intended  to  be  decided. 

4.  Tlie  questions  to  Bush,  and  his  answers  to  them,  do  not 
raise  the  question  of  proving  the  details  of  a  previous  diffi- 
culty. That  is  not  permissible,  lest,  in  passing  on  the  merits 
of  one  charge,  the  attention  of  the  jury  may  be  diverted,  or 
confused,  by  laying  before  them  the  details  and  merits  of 
another. — Mc Anally  v.  The  State,  74  Ala.  9.  The  true  ques- 
tion was  one  of  the  entirety  of  a  conversation.  Part  of  the 
conversation  had  been  proved  against  the  defendant,  as  a 
threat.  Thereupon,  defendant  called  out  other  parts  of  the 
same   conversation,  deemed  favorable  to  himself.     The  State 
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then  called  for  the  whole  conversation  relating  to  the  same  snb- 
ject-matter.  This  either  party  was  entitled  to,  for  the  better 
understanding  of  that  part  already  in  evidence. — McLean  v. 
Tlie  State.  16  Ala.  672  ;  1  Greenl.  Ev.  §  201. 

5.  There  was  no  error  in  permitting  Mrs.  Patterson  to 
testify,  that  the  deceased,  when  he  left  home,  told  her  he  was 
going  to  Mount  Andrew.  ,  It  was  legal  evidence,  as  a  res  gestce 
declaration. — 1  Greenl.  Ev.  §  108. 

6.  The  testimony  sought  to  be  elicited  from  the  witness, 
McKenzie,  was  not  legal  evidence.  It  was  res  gestoi  to  noth- 
ing, and  its  admission  would  have  been  to  allow  defendant  to 
make  testimony  for  himself. — McLean , v.  The  State,  16  Ala. 
672 ;  77ie  State  v.  Vmfried,  76  Mo.  404 ;  Rea  v.  The  State, 
8  B.  J.  Lea,  356 ;  Billingslea  v.  The  State,  68  Ala.  486 ; 
Stewart  v.  The  State,  63  Ala.  199. 

The  first  page  of  the  charges  is  stated  so  confusedly  that  we 
can  not  undertake  to  decide  the  questions  attempted  to  be 
raised. 

7.  Tlie  courtgave,  at  the  instance  of  the  State,  charges  Nos. 
4,  6,  7,  8,  9,  10,  11,  14,  15  and  16;  and  to  the  giving  of  each 
defendant  excepted.  They  relate  to  tlie  doctrine  of  malice, 
provocation  of  the  difficulty,  retreat,  and  self-defense ;  and  are 
in  strict  harmony  w^ith  many  rulings  of  this  court. — Mitchell 
V.  The  State,  60  Ala.  26;  Fx  parte  Brown,  65  Ala.  446; 
Ingrain  v.  T'he  State,  67  Ala.  67 ;  Cross  v.  The  State,  63  Ala. 
40  ;  Storey  v.  The  State,  71  Ala.  329  ;  DeArman  v.  The  State, 
lb.  351. 

8.  Explanatory  charges  3  and  5  are  free  from  error. — Cole- 
7nan  v.  The  State,  59  Ala.  52 ;  Bain  v.  The  State,  74  Ala.  38. 

Affirmed.  , 


DeArman  v.  The  State. 

Indictment  for  Murder. 

1.  Applications  /or  continuance,  and  admission  as  to  testimony  of  ab- 
sent witness  ;  what  is  revisahle. — Applications  for  a  continuance,  or  re- 
quiring an  aduiission  as  to  the  alleged  testimony  of  an  absent  witness, 
are  addressed  to  the  discretion  of  the  trial  court,  and  its  action  is  not  re- 
visiible  on  error  or  appeal. 

2.  Exception  to  ruUnf/  or  action  invoked  by  party  excepting. — No  excep- 
tion can  be  based  upon  any  ruling  or  action  of  the  court  below  which  w^s 
induced  by  the  request  or  objection  of  the  party  excepting. 

3.  Special  venire  ;  when  required  or  authorized. — A  special  venire  is 
only  authorized,  or  necessary,  in  capital  cases  (Code,  §  4874) ;  and  under 
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an  indictment  for  murder,  the  defendant  having  l>een  convicted,  on  the 
firnt  trial,  o{  murder  in  the  second  degree  (which  is  not  a  capital  offenee), 
he  is  not  entitletl  to  demand  a  special  venire  on  his  second  trial,  if  the 
former  judgment  is  properly  pleaded. 

4.  hornier  conviction,  or  actjuilUd  ;  how  pleaded  and  tried. — A  former 
conviction  or  acquittal  must  be  npecially  pleaded  ;  and  when  so  pleaded, 
the  issue  joined  on  it  must,  pro]>erly,  be  tried  and  determined,  before  the 
issue  on  tlie  plea  of  not  guilty  is  submitted  to  the  jury. 

5.  Malice  and  gelf-defente  ;  charges  as  to. — .\  homicide  can  not  be 
committed  witli  malice  and  premeditation,  and  yet  in  self-ilefense;  and 
charges  asked,  asserting,  by  implication,  that  the  defendant  is  entitled  to 
an  acquittal  on  the  ground  of  self-defense,  although  he  acted  with  malice 
and  premeditation,  are  contradictory,  self-repugtiant,  and  calculated  to 
mislead. 

6.  Retreating  to  avoid  homicide  ;  charge  as  to. — Whether  the  party 
a.ssailed  could  have  retreated  conveniently  and  safely,  without  apparently 
putting  hiniself  at  a  probable  disadvantage,  is  a  question  of  fatt  for  the 
decision  of  the  jury  ;  and  a  charge  asked,  which  a-sserts  as  matter  of  law, 
on  certain  facts  hypothetically  stated,  that  he  was  not  bound  to  retreat, 
is  properly  refused. 

Fkom  the  Circuit  Cotirt  of  Calhoun. 

'I  ried  before  tlic  Hon.  Leroy  F.  liox. 

The  defendant  in  this  case,  John  A.  DeArman,  was  indicted 
for  the  murder  of  Seaborn  J.  Crook,  by  shootitijy:  him  with  a 
gun,  and,  on  thelirst  trial,  was  convicted  of  murder  in  tlie  second 
degree  ;  but  tlie  judgment  was  reversed  by  this  court,  and  the 
cause  was  remanded,  as  shown  by  the  former  report  of  the  case. 
71  Ala.  361.  On  his  second  trial,  at  the  January  term,  1885, 
the  defendant  reserved  a  bill  of  exceptions,  jis  follows  :  "  At 
the  last  term  of  the  court,  it  was  ordered  by  the  court,  in  the 
presence  of  the  defendant  and  the  solicitor,  and  with  their  con- 
sent and  concurrence,  and  for  the  convenience  of  the  j)artie8,  that 
the  cause  should  be  called  on  Monday  of  the  second  week  of 
the  term  ;  the  court  then  announcing  that,  inasmuch  as  there 
had  been  several  continuances  of  the  cause,  both  parties  would 
be  expected  to  be  ready  for  trial  at  the  present  term  ;  and 
offered  to  give  compulsory  i)rocess  to  either  party,  or  to  botli, 
to  procure  the  attendance  of  witnesses  at  the  present  term.  No 
such  process  was  asked  for  by  the  defendant.  At  the  present 
term,  the  case  was  accordingly  called  on  Monday  of  the  second 
week,  when  the  defendant  stated  to  the  court,  tiirough  iiis 
counsel,  that  he  did  not  know  whether  or  not  his  witnesses 
were  all  present,  but,  whether  they  were  or  not,  he  was  unwiil- 
iiig  to  go  to  trial  on  that  day,  because  no  day  for  the  trial  had 
been  set  by  order  of  the  court  made  at  this  term,  and  no  special 
jury  had  been  summoned  for  the  trial ;  and  the  defendant 
demanded  a  special  jury,  as  in  capital  cases.  Thereupon,  the 
court  appointed  Wednesday  of  the  second  week  for  the  trial, 
and  made  an  order  for  summonifig  a  special  jury,  as  shown  by 
the  record  ;  and,  at  the  same  time,  the  cotirt  notified  the  parties 
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that  they  would  be  expected  to  be  ready  for  trial  on  Wednes- 
day, and  proposed  to  give  the  defendant  compulsory  process  to 
procure  tlic  attendance  of  his  witnesses  ;  but  the  defendant 
stated,  through  his  counsel,  that  he  did  not  want  such  process. 
When  the  cause  was  called  for  trial  on  said  Wednesday,  the 
State  announced  ready,  and  the  defendant  then  moved  the 
court  to  continue  the  cause,  on  account  of  the  absence  of  Wil- 
liam Poland,  who  had  been  duly  summoned  as  a  witness  ;  but 
the  court  refused  to  grant  said  motion.  The  defendant  then 
offered  to  show  due  and  legal  diligence  to  ])rocure  the  attend- 
ance of  said  witness,  and  that  he  was  not  absent  by  his  procure- 
ment or  consent ;  and  re(juested  the  court  to  put  the  State  on 
the  admission  of  what  he  expected  to  prove  by  said  witness,  if 
he  were  present,  as  shown  by  his  testimony  on  the  former  trial, 
embodied  in  the  bill  of  exceptions  then  reserved;  and  stated  to 
the  court  that  he  was  ignorant  that  said  witness  would  not  be 
present,  until  his  name  was  called  and  he  failed  to  respond  ;  and 
asked  that  the  State  be  put  upon  a  showing  as  to  the  witness. 
The  court  declined  to  put  the  State  on  the  showing  or  admis- 
sion as  asked  ;  and  stated  that  the  refusal  was  not  on  the  ground 
that  diligence  had  not  been  exercised,  nor  on  the  ground  that 
the  testimony  of  the  witness  had  not  been  reduced  to  writing 
and  sworn  to  ;  and  stated  to  defendant  that  he  should  have  com- 
pulsory process  for  said  witness,  if  he  desired  it,  and  that  the 
trial  would  be  delayed,  if  necessary,  to  procure  the  attendance 
of  said  witness.  But  the  defendant  declined  to  take  such  pro- 
cess, and  excepted  to  the  refusal  of  the  court  to  put  the  State 
on  the  admission  of  what  said  witness  would  swear.  ,  .  Dur- 
ing the  trial,  and  while  the  defendant  was  introducing  and 
examining  his  witnesses,  when  said  Poland  was  called,  he  ap- 
peared in  court,  and  was  introduced  and  examined  as  a  wit- 
ness by  the  defendant." 

The  defendant  made  a  similar  application  on  account  of  the 
absence  of  '*  sixteen  other  witnesses,"  who  had  been  duly  sum- 
moned, and  had  been  examined  as  witnesses  on  the  former 
trial,  to  prove  the  character  of  the  deceased  as  a  violent,  turbu- 
lent, and  dangerous  man  ;  and  asked  that  the  State  be  put  on 
an  admission  of  what  said  absent  witnesses,  if  present,  would 
swear  ;  and  the  bill  of  exceptions  further  states,  in  this  connec- 
tion, that  during  the  progress  of  the  trial,  while  the  defendant 
was  introducing  and  examining  his  witnesses,  "  several  of  said 
absent  witnesses,  when  they  were  separately  called,  appeared  in 
court,  and  were  introduced  and  examined  as  witnesses  by  the 
defendant." 

The  defendant  then  pleaded  not  guilty,  and  the  verdict  on 
the  former  trial  as  an  acquittal  of  murder  in  the  first  degree, 
and  the  trial  proceeded  on  issue  joined   on  these  pleas ;  the 
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jndgment-entry  only  reciting,  '*  issues  being  joined,  therenpon 
came  a  jury,"  cfec,  who  returned  a  verdict  finding  the  defend- 
ant guilty  of  manslaughter  in  the  first  degree,  and  fi.\ing  hiB 
punishment  at  continement  for  four  years  in  the  penitentiary. 
The  evidence  adduced  on  the  trial,  as  set  out  in  the  hill  of  excep- 
tions, which  purports  to  state  "  all  that  the  evidence  tended  to 
prove,"  showed  that  the  deceased  was  shot  and  killed  by  the 
defendant,  on  Tuesday  morning,  August  16th,  IbSl,  in  front 
of  the  hotel  luiilding  in  the  town  of  Jacksonville  in  said  county  ; 
that  the  defendant  was  sitting  on  his  horse  at  the  time,  having 
his  gun  lying  across  the  saddle  in  front  of  him,  and  tired  with- 
out raising  his  gun  ;  that  the  defendant  had  ridden  into  town 
that  morning,  having  his  gun  before  him  and  a  horn  around  his 
neck,  and  followed  by  his  dogs,  and  while  sitting  o!i  horseback 
in  front  of,  or  near  a  liquor  saloon,  the  decea.'^ed  crossed  the 
street  within  fifty  feet  of  him,  entered  a  store,  came  out  with 
three  Springfield  rifles,  and  went  to  the  entrance  of  the  hotel, 
where  he  set  down  the  rifles  in  the  hall,  and  approached  the 
defendantwith  a  large  hickory  stick  in  his  hands  ;  and  after 
some  words  between  them,  as  to  the  substance  of  which  the 
witnesses  differed,  he  was  not  more  than  five  f€»et  from  the 
muzzle  of  the  defendant's  gun  when  the  fatal  shot  was  fired, 
whicii  killed  him  almost  instantly.  The  deceased  was  the  town 
marshal  of  Jacksonville  at  the  time  he  was  killed,  and  was  a 
young  man,  large,  stout  and  active  ;  and  the  defendant  intro- 
duced evidence  of  his  character  Jis  a  violent,  turbulent,  arid  dan- 
gerous man,  especially  when  under  the  influence  of  li<juor. 
The  defendant  introduced,  also,  evidence  of  threats  made 
against  him  by  the  deceased,  on  different  occasions,  which  were 
communicated  to  him  before  the  killing ;  and  that  one  George 
Brown  had  said  to  him,  a  few  minutes  before  the  shooting  : 
"  You  had  better  lool:  out ;  I  heard  Seab.  Crook  say  this  morn- 
ing^ that  he  would  kiU  you  if  you  came  to  town  to-day.'^  On 
the  other  hand,  the  State  introduced  evidence  of  the  defendant's 
declarations,  after  the  killing,  "  /  came  here  to  kill  you.  arid, 
hy  God^  Vve  done  it  ;"  or,  '-'  I  have  dr>ne  what  I  came  to  do: 
I  came  to  kill  you,  and,  God  damn  you,  Vve  done  it  /"  and  at 
another  time,  after  his  arrest :  "  Pve  done  wrong.  I  expect 
they  will  penitentiary  vie,  or  hang  me  ;  1  don^t  care  a  damn 
which.  I  donH  intend  to  employ  any  lawyer.  I  cons^dted  my 
family  about  it  last  night,  and  it  was  all  right.  Seah.  Crook 
bent  me  up  once,  and  broke  tioo  of  my  ribs,  and '  I  am  an  old 
7na)i.^^ 

The  defendant  asked  the  following  charges  to  the  jury,  which 
were  in  writing,  and  each  of  which  was  refused  by  the  court, 
exceptions  being  duly  reserved  to  their  refusal  : 

"  1.     Although  the  jury  may  believe,  from  the  evidence,  that 
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the  defendant  killed  Crook  with  premeditation,  and  with  malice, 
yet,  if  they  believe,  from  all  the  evidence,  that  he  killed  Crook 
in  self-defense,  or  if  they  have  any  reasonable  doubt  as  to 
whether  he  killed  Crook  in  self-defense,  they  must  give  the 
defendant  the  benefit  of  this  doubt,  and,  in  either  case,  must 
acquit  him. 

''2.  It  is  not  every  premeditated  and  malicious  killing  that 
is  murder — the  killing  must  also  l)e  unlawful  ;  and  if  one  per- 
son kills  another  in  self  defense,  such  killing  is  not  unlawful. 
Then,  although  the  jury  may  believe  that  the  defendant  killed 
Crook  with  premeditation  and  malice,  yet,  if  they  further 
believe,  from  all  the  evidence  in  the  case,  that  he  killed  said 
Crook  in  self-defense  ;  or,  if  the  jury  have  a  reasonable  doubt, 
upon  all  the  evidence,  whether  he  killed  said  Crook  in  self- 
defense,  they  must  give  the  defendant  the  benefit  of  this  doubt, 
and  must,  in  either  case,  acquit  him. 

"  3.  Although  the  defendant  iilay  have  killed  Crook  with 
malice  and  premeditation,  yet,  if  thfe  jury  believe,  from  all  the 
evidence,  that  such  killing  was  not  unlawful,  then  such  killing 
is  not  criminal  :  a  killing  is  not  unlawful  that  is  done  in  self- 
defense. 

''4.  If  the  jury  believe,  from  the  evidence,  that  Crook  had, 
for  some  time  prior  to  the  killing,  and  in  the  spring  of  1881, 
threatened  to  kill  the  defendant ;  and  that  this  threat  had  been 
communicated  to  the  defendant  soon  afterwards  ;  and  that  Crook 
had  beat  the  defendant  over4;he  head  with  a  pistol,  and,  on  the 
Friday  before  the  killing,  had  threatened  to  kill  the  defendant ; 
and  further,  that  on  the  morning  of  the  killing,  and  an  hour 
before  the  killing,  he  threatened  to  kill  defendant  if  he  came 
to  town  that  day  ;  and  that  defendant  did  come  to  town  that 
day,  and  this  threat  was  communicated  to  him  just  a  few  min- 
utes before  the  killing;  and  that  Crook  advanced  towards 
defendant  with  a  gun  or  guns,  and  was  a  man  of  dangerous  and 
resentful  character,  and  of  bad  character  for  peace  and  quiet  ; 
then  defendant  need  not  leave  the  town,  or  secrete  himself,  to 
avoid  meeting  Crook,  but  might  go  in  the  direction,  and  where 
Crook  was,  provided  it  was  a  public  place  ;  and  if  Crook  then 
made  any  demonstration  to  carry  his  threat  into  execution,  as 
by  an  attempt  to  draw  a  pistol,  then  the  defendant  need  not 
retreat,  but  the  law  permitted  him  to  use  all  reasonable  means 
to  free  himself  from  the  apparent  danger  ;  and  if  he  used  no 
more  means  than  necessary,  the  jury  must  acquit  him." 

After  conviction,  the  defendant  moved  in  arrest  of  judg- 
ment, on  the  ground  of  error  in  the  several  rulings  to  which,  as 
above  stated,  he  had  reserved  exceptions,  and  "  because  the 
court  erred  in  the  order  directing  the  sheriff  to  summon  the 
special  venire  for  the  trial  of  this  case,  in  this  :  that  said  order 
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directs  the  sheriff  to  summon  sixty  persons  from  the  qualified 
citizens  of  tlie  county,  including  the  regular  jurors  suMiinoned 
for  the  week,  when  it  should  have  directed  him  to  siitniuon 
8i.xty  persons  from  the  qualified  citizens  i»f  the  count}',  includ- 
ing those  summoned  and  in  attendance  for  the  week,  and  the 
regular  jurors  summoned  for  the  week  were  not  named  in  the 
list  of  the  special  jury."  Tiie  court  overruled  the  motion,  and 
the  defendant  excepted. 

Geo.  W.  Paksons,  and  Wm.  II.  Denson,  for  appellant. 

T.  N.  McUlellan,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — It  is  a  matter  resting  entirely  within 
the  discretion  of  the  trial  court,  to  corjtinue  or  refuse  to  con- 
tinue causes,  civil  or  criminal,  and  such  action  can  not  Ikj 
revised  on  error.  And  the  rule  applicable  to  putting  the  State, 
in  criminal  causes,  to  the  admissitm  as  to  what  an  absent  wit- 
ness of  a  defendant  would  testify,  if  present,  is  necessarily  the 
same.  The  primary  court  Inis  a  discretionary  power  to  re<juire 
either  party  to  uiake  a  proper  showing,  under  oath,  as  to  what 
he  expects  to  prove  by  an  al)sent  witness,  and  what  diligence  he 
has  used  to  obtain  his  testimony;  and  if  the  adverse  party 
refuses  to  admit  what  it  is  alleged  such  absent  witness  would 
swear,  the  practice  is  not  to  continue  the  cause  on  account  of 
the  absence  of  such  testimony.  -There  is  nothing  in  the  action 
of  the  court  touching  these  matters  which  is  subject  to  our" 
review.  And  if  it  were  otherwise,  we  are  not  prepared  to  say 
that  its  discretion  has  not  been  exercised,  in  every  particular,  so 
as  to  be  entirely  free  from  criticism. — Petersfrn  v.  The  States 
63  Ala.  113 ;  i&  parte  J(me8,  66  Ala.  202  ;  Rules  of  Practice, 
No.  16,  Code,  1876,  p.  160. 

2.  Whether  the  Circuit  Court  erred,  under  the  peculiar  cir- 
cumstances of  this  case,  in  ordering  a  special  venire  of  jurors 
to  be  summoned  for  the  trial,  in  accordance  with  section  4874 
of  the  Code  (1876),  is  one  of  the  questions  raised  by  the  record, 
and  urged  upon  our  consideratitm.  It  is  a  sufiicient  answer  to 
this  inquiry,  that  the  court  had  jurisdiction  to  grant  this  order, 
and  it  was  granted  in  response  to  an  express  demand  for  such 
a  jury,  made  by  the  defendant  prior  to  entering  upon  the  trial ; 
and  no  exception  can  be  based  upon  any  ruling  of  a  court  which 
was  induced  by  the  request  or  objection  of  the  party  excepting. 
Our  past  decisions  fully  commit  us  to  this  salutary  principle. 
Slielion  V.  Tlie  State,  73  Ala.  5  ;  IjeonariTfi  Caxe,  <>6  Ala.  461. 

3.  We  may  add,  however,  that  no  difficulty  can  arise,  in 
similar  cases  in  the  future,  if  the  proper  practice  is  enforced. 
The  indictment  is  for  murder,  and  to  this  the  defendant  pleaded 


16  SUPREME  COURT  [Dec.  Term, 

[DeArman  v.  The  State.] 

" not  guilty,"  and  "former  acquittal  "  of  murder  in  the  first 
degree,  at  a  previous  trial  of  the  same  cause  in  the  year  1882. 
Special  venires,  under  section  4874,  are  authorized  only  where 
a  defendant  is  charged  with  a  capital  offense.  Murder  in  the 
tirst  degree  is  a  capital  offense,  but  not  so  with  murder  in  the 
second  degree.  Now,  a  former  acquittal  or  conviction  is 
required,  under  our  practice,  to  be  specially  pleaded.  This  was 
settled  in  RicMes  v.  The  State,  68  Ala.  538,  and  had  long  been 
the  uniform  practice  in  this  State.  And  when. such  special  plea 
is  interposed,  it  lias  been  held  irregular  to  submit  an  issue  upon 
it,  and  upon  that  of  not  guilty,  for  simultaneous  determination 
by  the  jury.  The  issue  joined  on  the  special  plea  must  first 
be  tried  and  decided. — Moody  v.  The  State,  60  Ala.  78  ;  Foster 
V.  The  State,  39  Ala.  229.  If  the  sufficiency  and  truth  of  this 
special  plea  is  first  tried,  and  it  is  fully  sustained,  the  effect  is 
to  eliminate  entirely  from  the  indictment,  and  from  the  case, 
the  higher  grade  of  the  offense  of  wiiich  the  defendant  was 
ac(juitted,  and  the  indictment  will  stand  as  a  charge  only  of  the 
lesser  offense  involved  in  it. —  Bell  and  Murray  v.  The  State, 
48  Ala.  684  ;  MitcheWs  Case,  60  Ala  26.  If  the  special  plea 
is  not  sustained,  being  permitted  to  plead  over,  the  defendant 
will,  of  course,  be  tried  upon  the  original  indictment,  without 
any  modification  of  the  crime  charged  by  it. — Whart.  Cr.  PI. 
ife  Pr.  (8th  Ed.)  p  478.  A  strict  observance  of  these  rules,  as  we 
have  said,  will  leave  no  room  for  any  trouble  in  solving  like 
questions  in  the  future. 

4.  The  first  three  charges  in  the  record,  requested  by  the 
defendant,  were  properly  refused  by  the  court,  because  they 
were  repugnant  and  misleading.  Each  asserts  the  proposition, 
at  least  by  implication,  that  one  may  kill  another  with  malice 
and  premeditation,  and  yet  do  so  in  self-defense,  so  as  to  be 
acquitted  of  all  criminality.  Malice,  or,  as  it  is  commonly  called, 
malice  prepense,  or  aforethought,  is  the  chief  characteristic  of 
murder,  and  has  been  said  to  be  the  grand  criterion  by  which 
it  is  distinguished  from  any  other  species  of  homicide. — 1  Rus- 
sell on  Cr.  (9th  Ed.),  667.  It  is  indicative  of  a  wicked, 
depraved,  and  malignant  spirit — a  heart  regardless  of  social 
duty,  and  deliberately  bent  on  mischief. — Foster,  256.  And  it 
can  scarcely  mean  less  than  an  intent  from  which  flows  an  un- 
lawful and  injurious  act  committed  without  legal  justification. 
1  Bish.  Cr.  Law  (7th  Ed.),  §  429.  Self-defense  is'the  creature 
of  necessity,  and  a  killing  in  self-defense  must  be  a  killing  from 
necessity,  and  not  from  malice  and  with  premeditation.  "  In 
all  cases  of  homicide  excusable  by  self-defense,"  says  Mr.  Rus- 
sell, in  his  work  on  Crimes,  "it  must  be  taken  that  the  attack 
was  made  upon  a  sudden  oc,Q.'A?,\or\,^x\di  not  premeditated,  orvnth 
malice  ;"  and  after  observing  that  the  person  who  kills  another 
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ill  liis  own  defense  should  have  retreated  as  far  as  he  conven- 
iently and  safely  could  have  done,  to  avoid  the  violence  of  the 
assault,  before  he  turned  upon  liis  assailant,  tlie  same  author 
adds,  that  "  in  no  case  will  a  retreat  avail,  if  it  he  feigned,  in 
order  to  get  an  opportunity  or  interval  to  enable  the  party  to 
renew  the  fight  with  advantage." — 1  Ruse.  Cr.  (0th  Ed.),  8S9 ; 
Pe^pU  V.  Mcleod,  1  Hill  (N.  Y.)  377  ;  s.  c.  Cases  of  Self- 
defense,  Ilor.  &  Thomp.  792.  So,  as  said  by  Hawkins,  *'  if  one 
man  assault  another  with  malice  prepense,  and,  after  driving  him 
to  the  wall,  kill  him  there  in  self-defense,  he  is  nevertheless 
guilty  of  murder  in  resjieet  of  his  first  intent." — 1  Hawkins  P, 
C,  c.  31,  section  26;  Roscoe's  Cr.  Ev.  753;  De Annan  v.  The 
State,  71  Ala.  361.  It  is  tl^e  sheerest  solecism  to  say,  that  one 
has  premeditatedly  and  maliciously  killed  another  in  self-defense. 
It  is  manifest  that  the  charges  in  cjuestion,  in  the  light  of  these 
familiar  principles,  are  self-contradictory  and  repugnant,  and 
were  properly  refused  liecause  misleading  in  their  tendency. 

5.  There  are,  without  doubt,  cases  of  emergency,  when  no 
duty  devolves  upon  one  who  is  feloniously  and  forcibly  assaulted 
by  another  with  a  deadly  weapon,  to  decline  combat  by  retreat. 
The  instances  must  be  few.  however,  and  the  evidence  must  be 
clear  and  free  from  all  conflict,  where  the  court,  if  ever,  is  per- 
mitted to  make  such  a  deduction.  We  have  repeatedly  de- 
clared the  rule  in  effect  to  be,  and  the  practice  has  commonly 
been,  to  submit  to  the  jury,  as  a  question  of  fact,  the  inquiry 
as  to  whether  the  party  assailed  could  have  conveniently  and 
safely  retreated  witliout  apparently  putting  himself  at  a  proba- 
ble disadvantage. — Story^s  Case,  71  Ala.  329  ;  DeArman'' s  ( 'ase, 
Ih.  351  ;  Tesney^s  Case,  at  the  present  term ;  3  Green.  Ev.  § 
116  ;  1  Russ.  Cr.  889.  The  last  charge  requested  by  the  defend- 
ant was  defective,  in  withdrawing  from  the  jury,  and  devolv- 
ing on  the  court,  the  determination  of  this  inquiry.  For  this 
reason  it  was  properly  refused,  if  not  also  for  other  sufficient 
objections. 

We  discover  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 
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Jackson  v.  The  State. 

Indictment  for  Mxirder. 

1.  Special  venire  in  capital  case ;  who  are  "regular  jurors"  for  the 
week. — In  summoning  a  special  venire  for  the  trial  of  a  capital  case, 
which  must  include  the  "regular  jury,'^'  or  "those  summoned  on  the 
regular  juries  for  the  week"  (Code,  ^§  4872,  4874),  these  terms  mean 
only  those  persons  who  were  summoned  as  regular  jurors  and  are  in 
attendance;  and  neither  those  who  failed  to  attend,  nor  those  who  were 
excused,  nor  talesmen,  can  be  included,  unless  again  specially  sum- 
moned. 

2.  Competency  of  juror,  as  affected  by  fixed  opinion. — A  person  sum- 
moned as  a  juror,  who  states,  on  his  voir  dire,  that  he  has  a  fixed  opin- 
ion as  to  the  guilt  of  the  defendant,  which  would  bias  his  verdict,  if  the 
facts  proved  were  as  he  had  heard  them,  but,  if  the  facts  proved  differed 
from  what  he  had  heard,  he  believed  he  would  not  be  biased,  but  would 
act  on  the  facts  as  proved,  is  not  competent  as  a  juror. — Code,  §4881. 
(The  court  is  "unwilling  to  extend  the  rule  in  Bales  v.  The  State,  6.3 
Ala.  30.) 

3.  Proof  of  character. — A  witness  for  the  defense  having  testified  to 
the  general  character  of  the  deceased  as  a  turbulent,  violent,  and  dan- 
gerous man,  he  maybe  asked,  on  cross-examination,  "if  he  had  not 
heard  some  say  that  he  was  a  kind  and  obliging  man  and  a  good  neigh- 
bor;" but  not,  "if  he  had  not  heard  men  in  his  neighborhood  say  he 
was  a  kind  neighbor;"  nor,  "if  he  had  not  heard  some  good  reports 
about  him;"  the  second  question  being  too  narrow  and  restrictec^,  and 
the  third  too  general. 

4.  As  to  presumption  arising  from  failure  to  adduce  evidence,  or  to  call 
witness. — No  presumption  arises,  unfavorable  to  the  prosecution  in  a 
criminal  case,  from  the  failure  to  examine  all  the  witnesses  to  the, 
transaction,  or  every  person  to  whom  a  dying  declaration  was  made. 

5.  Abusive  words,  or  passion  thereby  e.tci fed,  in  excuse  or  mitigation  of 
homicide. — IVIere  words,  however  offensive,  are  not  provocation  sufficient 
to  free  a  homicide  from  the  charge  of  murder;  nor  can  passion,  excited 
by  the  use  of  such  words,  have  an}'  greater  effect,  though  it  is  relevant 
to  the  question  of  malice,  and  may,  in  a  proper  case,  reduce  the  killing 
to  manslaughter;  and  under  an  indictment  for  murder,  a  conviction 
being  authorized  for  any  less  offense  necessarily  included  in-that  charged 
(Code,  §  4904),  charges  asked,  claiming  an  acc^uittal  on  acTOunt  of  such 
passion,  are  properly  refused. 

6.  Self-defense. — The  essential  elements  of  self-defense,  as  estab- 
lished by  repeated  decisions  of  this  court,  are:  Ist,  that  the  defendant 
must  be  free  from  fault — must  not  say  or  do  anything  for  the  purpose  of 
provoking  a  difficulty,  nor  be  unmindful  of  the  conseijuences,  in  this 
respect,  of  any  wrongful  word  or  act;  2d,  there  must  be  a  present 
impending  peril  to  life,  or  danger  of  great  bodily  harm,  either  real,  or  so 
apparent  as  to  create  the  bona  fide  belief  of  an  existing  necessity ;  and, 
3d,  there  must  be  no  convenient  or  reasonable  mode  of  escape,  by 
retreat,  or  by  declining  the  combat. 
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From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon,  John  P.  Hihhaki). 

The  defendant  in  thin  case,  Stephen  Jackson,  was  indicted 
for  the  murder  of  Joseph  Praijg,  by  shooting  hitn  witli  a  gun; 
was  tried  on  issue  joined  on  the  plea  of  not  guilty,  convicted  of 
murder  in  the  second  degree,  and  sentenced  U)  the  penitentiary 
for  the  term  of  ten  years.  When  the  case  was  called  for  trial, 
as  the  bill  of  exceptions  states,  *'  the  defendant  objected  to 
being  put  on  iiis  trial,  because  he  had  not  been  served  with  a 
list  of  jurors,  according  to  the  order  of  the  court  in  this  case  ;" 
and  he  duly  excepted  to  the  overruling  of  this  objection. 
During  the  impanelling  of  the  jury,  the  defendant  objected  to 
the  competency  of  one  Jasper  Johnson  as  a  witness,  on  the 
facts  stated  by  him  on  his  examination  voir  dh'e  ;  and  he  duly 
excepted  to  the  overruling  of  his  objection.  The  facts  shown 
in  connection  with  each  of  these  rulings,  so  far  as  material,  are 
stated  in  the  opinion  of  the  court.  The  defendant  also  reserved 
several  exceptions  to  the  rulings  of  the  court  on  questions  of 
evidence,  which  will  be  readily  understood  from  the  opinion  of 
the  court.  The  bill  of  exceptions  purports  to  set  out  all  the 
evidence  adduced,  but  a  statement  of  it  is  not  necessary  to  an 
understanding  of  the  points  decided  by  this  court.  It  was 
shown  that,  at  the  time  of  the  fatal  rencounter  between  the 
parties,  the  defendant,  driving  a  yoke  of  oxen,  came  up  the 
lane  to  the  place  where  John  Holmes  and  Dave  Allen  were 
plowing,  and.  being  asked  some  questions  by  them,  he  stopped, 
put  his  gun  down  in  a  corner  of  the  fence,  got  up  on  the  fence, 
and  was  engaged  in  conversation  with  them,  when  the  deceased 
came  up  the  lane,  walking  towards  his  house ;  that  he  was 
accosted  by  the  defendant  as  he  passed,  and  some  words  passed 
between  them  about  a  hog,  which  the  defendant  had  killed, 
and  which  was  claimed  by  the  deceased  as  his  own  ;  that  the 
deceased  drew  his  knife  from  his  pocket,  advanced  towards  the 
defendant,  and  attempted  to  pick  up  a  fence-rail,  when  the  de- 
fendant, who  had  got  down  from  the  fence,  picked  up  his  gun, 
and  shot  him  twice;  and,  as  the  attending  physician  testified, 
the  deceased  died  the  next  day  from  the  effects  of  the  second 
shot.  TMl State  introduced  said  John  Holmes  as  a  witness, 
but  Dave  Allen  was  not  called.  The  State  introduced  Mrs. 
Mary  Jane  Holmes  as  a  witness,  who  testified  to  dying  declara- 
tions by  the  deceased  as  to  the  circumstances  and  details  of  the 
fatal  rencounter;  but  two  other  persons  who,  according  to  her 
testimony,  were  present  when  these  declarations  were  made, 
were  not  examined  as  witnesses. 

The  defendant  requested  the  following  charges  to  the  jury, 
each  of  which'  was  refused  by  the  court,  and  exceptions  duly 
reserved  to  their  refusal : 
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1.  "If,  at  the  time  the  fatal  shot  was  fired,  the  defendant 
was  in  that  condition  in  which  the  sway  of  reason  was  dis- 
turbed, and  he  was  regardless  of  her  admonitions  by  reason 
thereof,  then  lie  can  not  be  convicted  as  charged  in  the 
indictment." 

2.  "Althongh  the  jury  may  believe  that  the  defendant, 
when  the  deceased  told  him  that  he  claimed  the  hog  the  de- 
fendant had  killed,  or  that  it  was  his,  replied  that  he  was  a 
'liar,'  or  a  'damned  liar,'  and  said  epithet  was  used  under  the 
influence  of  sudden  resentment,  and  not  for  the  purpose  of 
bringing  on  a  difficulty  with  deceased,  in  order  that  defendant 
might  have  a  pretext  to  kill  him,  in  furtherance  of  a  design  pre- 
viously formed  to  do  so;  then,  notwithstanding  the  use  of  such 
insulting  words  by  the  defendant,  the  deceased  was  not  justi- 
fiable, in  consequence  thereof,  in  assaulting  the  defendant  with 
a  knife  or  a  rail,  if  in  fact  he  did  so;  and  if  he  did  so,  defend- 
ant had  a  right  to  defend  himself  against  said  assault,  to  the 
extent  necessary  to  save  his  own  life,  or  his  body  from  grievous 
bodily  harm,  provided  there  was  no  reasonable  mode  of  escape 
known  to  him." 

3.  "If  there  were  but  two  witnesses  to  the  difficulty  which 
resulted  in  the  death  of  the  deceased,  and  the  prosecution  has 
only  called  one  of  them,  the  presumption  is,  that  the  te,stiinony 
of  the  other  witness  would  not  be  favorable  to  the  prosecution  ; 
and  the  jury  would  be  authorized  to  predicate  a  reasonable 
doubt  on  the  failure  to  introduce  the  other  witness." 

4.  "Although  the  deceased  had  not  made  an  assault  on  the 
defendant,  yet,  if  the  defendant  acted  under  the  reasonable  be- 
lief that  he  was  about  to  do  so,  and  that  he  was  in  imminent 
danger  of  his  life,  or  was  about  to  suffer  grievous  bodily  harm 
from  the  deceased,  and  was  reasonably  free  from  fault  in  bring- 
ing on  the  difficulty,  and  there  was  no  reasonable  way  of 
escape,  then  the  defendant  is  not  guilty." 

5.  "If  the  jury  find,  from  the  evidence,  that  the  defendant 
was,  when  the  fatal  shot  was  fired,  in  such  a  condition  of  mind 
that  the  sway  of  reason  was  disturbed,  and  he  was  unable  to 
heed  its  admonitions;  then  the  defendant  can  not  be  convicted 
as  charged  in  the  indictment,  unless  he  brought  on  the  difficulty 
with  a  view  of  having  a  pretense  to  kill  the  deceased." 

6.  "If  the  jury  are  reasonably  satisfied  that  the  deceased 
made  other  statements  to  his  family,  or  to  other  persons,  after 
the  one  made  to  Mrs.  Holmes,  and  that  such  statements  were 
known  to  the  prosecution  in  this  cause,  and  related  to  the  cir- 
cumstances of  the  killing;  the  suppression  of  such  statements 
is  a  circumstance  to  be  considered  against  the  prosecution,  and 
raises  the  presumption  that  the  other  statements  would  not  cor- 
respond with  the  one  adduced  in  evidence." 
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7.  "If  the  jury  find  tliat  no  sufficient  reason  or  excuse  has 
been  shown  why  Allen  was  not  called,  and  put  on  the  stand  as 
a  witness  for  the  prosecution,  the  presumption  is,  that  his  testi- 
mony would  not  be  favorable  to  the  prosecution,  and  the  jury 
may  reasonably   predicate  a  reasonable  doubt  on  such  failure." 

8.  "The  fact  that  Allen  was  not  put  on  the  stand  by  the 
prosecution,  raises  a  strong  presumption  against  the  prosecu- 
tion, provided  no  sufficient  cause  or  excuse  therefor  is  shown." 

9.  "If  the  fatal  shot  was  fired  in  a  passion,  or  in  heat  of 
blood,  then  it  was  not  fired  in  malice." 

(tard.vkk  &  Wiley,  for  the  appellant,  cited  Bales  v.  The 
State,  63  Ala.  35 ;  Mitchell  v.  The  Strife,  60  Ala.  32 ;  The 
State  V.  Hill,  34  Amer.  Dec.  396;  The  People  v.  Wellar, 
30  Mich.  16. 

T.  N.  McClellan,  Attorney-General,  for  the  State. — 
(1.)  The  defendant's  objection  to  going  to  trial  was,  not  to. the 
special  venire,  but  to  the  sufficiency  of  the  copy  served  on  the 
defendant. — Briefer  v.  The  State,  26  Ala.  107.  If  the  objec- 
tion had  been  to  the  venire  itself,  it  was  properly  overruled,  on 
the  facts  proved.  (2.)  That  Johnson  was  a  competent  juror, 
see  Bale^v.  The  State,  63  Ala.  30.  (3.)  The  evidence  as  to  char- 
acter was  material,  and  the  questions  asked  did  not  come  within 
the  rule.  (4.)  As  to  the  charges  asked  and  refused,  tlie  rulings 
of  the  court  are  sustained  by  Mitchell  v.  The  State,  60  Ali.  28  ; 
Flanagan  v.  The  State,  48  Ala.  703 ;  BosiceU  v.  The  State, 
63  Ala.  308  ;  Lewis  v.  The  State,  51  Ala.  3;  McGarv.Adams, 
65  Ala.  106;    White  v.  The  State,  72  Ala.  199. 

CLOPTON,  J. — The  court  made  an  order,  setting  a  day 
for  the  trial  of  the  cause,  and  commanding  the  sheriff  "to  sum- 
mon one  hundred  persons,  qualified  citizens  of  this  county, 
including  those  summoned  on  the  regular  juries  for  the  week," 
and  to  serve  a  list  of  the  jurors  on  the  defendant,  one  entire 
day  before  the  day  set  for  the  trial.  When  the  case  was  called, 
the  defendant  objected  to  being  put  on  trial,  on  the  ground, 
that  a  list  of  the  jurors  had  not  been  served  on  him  according 
to  the  order  of  the  court;  and,  in  support  of  his  objection, 
tnade  known  to  the  court  that,  in  organizing  the  regular  petit 
juries  for  the  week,  several,  regularly  summoned,  did  not  ap- 
pear, and  others  were  excused.  To  supply  the  deficiencies, 
talesmen  were  summoned,  and  sworn  in  for  the  week.  One 
of  the  talesmen  left  the  court,  without  leave,  on  account  of 
sudden  sickness  in  his  family,  and  another  person  was  sworn  in 
for  the  week  in  his  stead.  All  these  talesmen,  except  the  one 
who  had  left  the  court,  were  included  in  the  list  of  jurors  deliv- 
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ered  to  the  defendant,  as  being  on  the  regular  jury,  but  were 
not  otherwise  suuimoned  for  the  trial  of  tlie  cause. 

The  statutes  provide  that  "  The  court  must  make  an  order, 
commanding  the  sheriff  to  summon  not  less  than  fifty,  nor 
more  than  one  hundred  persons,  including  those  summoned  on 
the  regular  juries  for  the  week,  or  term,  when  the  term  does 
not  exceed  one  week  ;"  and  that  a  list  of  the  jurors  summoned, 
including  the  regular  jury,  be  delivered  to  the  defendant,  if  in 
actual  confinement,  one  entire  day  before  the  day  set  for  the 
trial. — Code,  §^  2874,  2872.  What  persons  constitute  the  reg- 
ular jury,  in  the  meaning  of  the  statutes  ?  At  least  twenty 
days  before  the  day  fixed  by  law  for  holding  each  regular  term 
of  the  Circuit  Court,  the  judge  of  probate,  sheriff  and  clerk  of 
the  court,  or  a  majority  of  them,  must  draw  from  the  box  con- 
taining the  names  of  persons  previously  selected,  as  qualified 
to  act  as  jurors,  the  names  of  the  requisite  number  to  serve  as 
petit  jurors,  allowing  thirty  persons  for  each  week  of  the  term 
of  the  court.  The  statutes  relating  to  the  drawing  and  sum- 
moning of  juries  are  declared  to  be  merely  directory.  If,  in 
consequence  of  the  neglect  of  the  officers,  or  from  any  other 
cause,  no  petit  jury  is  returned  to  serve  at  any  term  of  the 
court,  or  summoned  for  any  week  thereof,  the  court  may,  by 
an  order  entered  on  the  minutes,  direct  the  sheriff  forthwith  to 
summon  the  requisite  number  of  persons  to  serve  as  petit 
jurors;  and  a  jury  thus  organized  is  in  all  respects  legal. 
When,  by  reason  of  challenges,  or  any  other  cause,  it  is  ren- 
dered necessary  to  supply  deficiencies  on  a  regular  jury,  or  to 
form  one  or  more  entire  juries,  if  the  occasion  requires,  the 
court  may  cause  petit  jurors  to  be  summoned,  either  from  the 
bystanders,  or  from  the  county  at  large.  Jurors  thus  sum- 
moned are  called  talesmen,  and  must  not  be  compelled  to  serve 
longer  tiian  the  day  for  which  they  are  respectively  summoned, 
unless  detained  in  the  trial  of  an  isshe,  or  the  execution  of  a 
writ  of  inquiry,  submitted  to  the  jury  of  which  they  are  mem- 
bers, or  unless  re-summoned. — Code,  §§  4738,  4759,  4761,  4764. 

Under  the  statutory  provisions,  persons  who  are  summoned 
to  supply  deficiencies  on  the  regular  jury,  cannot  be  compelled, 
except  in  the  contingencies  prescribed  by  the  statute,  to  serve 
longer  than  one  day,  though  they  may  be  re-sum moned  from 
day  to  day,  and  such  talesmen  constitute  no  part  of  the  regular 
jury.  It  is  only  in  the  event  that  no  petit  jury  is  returned  or 
summoned  for  the  term  or  the  week,  that  a  regular  jury  may 
be  composed  of  persons  suinmoned  forthwith.  When,  there- 
fore, the  statutes  use  the  phrases,  ''HnGluding  tJwse  summoned 
on  the  regular  juries  for  thev^eeh^''  and  '''■including  the  regular 
jury,''''  in  respect  to  the  trial  of  capital  offenses,  reference  is  had 
to  those  persons  who  have   regularly  been  drawn  and    sum- 
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inoiied,  or  who  have  been  summoned  forthwith  when  no  petit 
jury  is  returned  or  summoned,  and  who  are  in  attendance. 
Persons  summoned  as  jurors  for  tiie  week,  who  do  not  attend, 
or  are  excused,  and  talesmen,  should  be  omitted  from  the  list 
of  jurors  delivered  to  the  defendant,  unless  such  talesmen  are 
>;pecially  summoned  by  the  sheriff  for  the  trial  of  the  cause. 
riiis  construction  further  appears  from  section  4878,  which 
requires  that,  on  the  trial  of  a  person  charged  with  a  capital 
offense,  the  names  of  the  jurors  summoned  for  his  trial,  and  the 
names  of  the  regular  jurors  in  attendance,  must  be  written  on 
slips  of  paper,  and  put  in  a  box,  or  substitute  therefor,  and 
drawn  therefrom  one  by  one.  No  names  can  be  lawfully  placed 
in  the  bo,\,  except  of  those  persons  summoned,  and  of  the  regu- 
lar jiirors  /n  attendance.  This  was  held  to  be  the  correct  practice 
in  Posey  v.  The  State^  73  Ala.  490,  where,  speaking  of  the 
practice,  it  is  said  :  ''  This  leaves  off  such  as  were  summoned 
and  do  not  attend,  such  as  have  been  excused,  and  all  talesmen 
summoned  to  supply  their  places.  *  *  *  And  if,  by  the 
ruling  of  the  court,  a  juror  is  put  on  the  defendant  the  law 
does  not  authorize,  this  is  a  reversible  error." 

2.  The  primary  purpose  of  the  common  law,  and  of  the 
statute  which  prescribes  certain  questions  to  be  propounded  to 
persons  called  as  jurors  on  the  trial  of  capital  offenses,  is  to 
secure  the  guaranty  of  the  constitution— -"a  speed \'  public  trial 
by  an  impartial  jury."  Indispensable  to  the  qualification  of  a 
juror  is  ''freedom  from  bias,  prejudice,  passion,  or  interest." 
A  just  and  proper  administration  of  the  law,  having  a  doe 
regard  to  the  public  safety  and  interests,  as  well  as  to  individual 
rights,  can  not  be  obtained,  other  than  by  jurors  competent  to 
discharge  the  duties  with  honesty,  impartiality,  and  intelli- 
gence. The  statutory  question  is,  Has  the  juror  a  fixed  opin- 
ion as  to  the  guilt  or  innocence  of  the  defendant,  that  would 
bias  his  verdict  i  The  juror,  Johnson,  in  response  to  this  ques- 
tion, stated,  he  had  a  fixed  opinion  as  to  the  guilt  of  the 
defendant,  which  would  bias  his  verdict,  if  the  facts  proved 
were  as  he  heard  them  ;  but,  if  the  facts  proved  differed  from 
what  he  had  heard,  he  belies'^ed  he  would  not  be  biased,  but 
would  act  on  the  facts  as  proved.  The  disqualification  extends 
to  those  who,  because  of  a  previously  formed  opinion,  are  in  a 
mental  condition  that  incapacitates  them  to  deliver  such  verdict 
as  the  evidence  and  the  law  may  require.  The  opinion,  to 
dis(|ualify,  must  not  only  be  fixed,  but  possessed  of  the  fixed- 
ness which  would  bias  the  verdict,  whatever  might  be  the 
evidence  and  the  law  applicable  to  the  case.  An  opinion 
formed  on  rumor,  subject  to  change  on  hearing  the  evidence  as 
given  by  the  witnesses,  and  the  law  as  pronounced  by  the  court, 
leaving  the  juror  free  to  weigh  and  consider  impartially  the 
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wliole  evidence  and  the  application  of  the  law,  is  not  such  fixed 
opinion  as  disqualifies.  While  a  juror  should  be  above  sus- 
picion of  bias  or  partiality,  and  while  it  is  far  preferable  that 
no  juror  should  have  any  previous  opinion,  such  is  impractica- 
ble, when  crime  necessarily  becomes,  more  or  less,  the  subject 
of  discussion  and  common  conversation.  When,  however, 
such  previous  opinion  is  so  fixed  that  it  will  bias  the  verdict  on 
the  rumored  facts  being  proved,  the  juror  is  not  free  to  impar- 
tially consider  and  weigh  the  evidence  pro  and  cwi,  or  to  make 
an  unbiased  application  of  the  law,  as  pronounced  by  the  court, 
to  the  facts,  if  proved  as  heard.  A  juror,  having  such  fixed 
opinion,  is  not  the  impartial*  juror  guaranteed  by  the  constitu- 
tion. We  are  unwilling  to  extend  the  rule  in  Bales  v.  The 
State,  63  Ala.  30. 

3.  When  general  reputation  becomes  the  subject  of  legiti- 
mate inquiry,  the  investigation  should  be  directed  in  respect  to 
the  issues  involved,  and  subserviently  to  their  elucidation.  On 
a  charge  of  murder,  the  character  of  the  deceased  for  violence, 
or  blood-thirstiness,  is  admissible  in  evidence,  when  it  tends  to 
(jualifv,  explain,  or  illustrate  his  conduct  and  the  transaction. 
When  a  witness  testifies  to  his  general  character,  it  is  permissi- 
ble, on  cross-examination,  to  ascertain  the  opportunities,  sources 
and  extent  of  his  knowledge,  and  the  facts  on  which  he  bases 
his  conclusion,  that  the  jury  may  intelligently  consider  the  suf- 
ficiency of  his  evidence.  The  inquiry  in  the  present  case  was 
directed  to  the  character  of  the  deceased  for  peace.  A  witness 
for  defendant  having  testified  that  his  general  character  for 
peace  was  bad,  and  that  he  was  regarded  asavjolent,  turbulent, 
and  dangerous  man,  the  prosecution  was  permitted  to  ask  the 
witness,  on  cross-examination,  "if  he  had  not  heard  some  say 
that  he  was  a  kind  and  obliging  man,  and  a  good  neighbor." 
While  men  of  violent  temper — dangerous,  when  excited  by 
passion  or  revenge — may  be,  and  often  are  kind  and  obliging, 
and  good  neighbors,  these  characteristics  generally  indicate  a 
friendly  and  peaceable  disposition.  The  evidence  was  properly 
admitted,  that  the  jury  might  consider  it,  in  connection  with 
the  other  evidence,  in  determining  the  reasonableness  of  the 
conclusion  of  the  witness  as  to  the  general  reputation,  or 
whether  his  violence  and  turbulence  were  of  such  degree  that 
an  act  done  by  him  would  naturally  create  a  quicker  and 
stronger  apprehension  of  imminent  peril,  than  if  performed  by 
a  man  of  different  disposition,  and  authorize  more  prompt 
measures  of  defense.  But  the  question  asked  the  witness, 
Allen,  "if  he  had  not  heard  men  in  deceased's  neighbor- 
hood say  he  was  a  kind  neighbor,"  is  too  narrow  in  its  scope, 
and  too  restrictive  in  its  inquiry ;  and  the  interrogatory  pro- 
pounded   to   Robinson — "  if  he    had    not    heard    some   good 
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reports  about  deceased" — is  irrelevant  by  reason  of  generality, 
unless  followed  by  proof  tliat  the  reports  were  in  respect  to  his' 
character  for  peace.     The  incpiiries  should  be  confined  to  those 
qualities  which  imply  u  peaceable  disposition. 

4.  The  general  rule  is,  when  evidence  of  an  inferior  degree 
is  offered,  the  presumption  arises,  that  the  higher  evidence  is 
withheld  for  some  improper  purpose,  unless  its  absence  is  satis- 
factorily accounted  for.  The  rule  ceases  to  operate,  when  no 
presumption  of  fraud,  or  of  sinister  purpose,  can  arise.  It 
''does  not  demand  the  greatest  amount  of  evidence  which  can 
possibly  be  given  of  any  fact ;  but  its  design  is  to  prevent  the 
introduction  of  any  which,  frorti  the  nature  of  the  case,  sup- 
poses that  better  evidence  is  in  the  possession  of  the  party." 
The  rule  has  no  application  when  all  the  evidence  is  primary ; 
it  applies  to  a  substitution  of  secondary  evidence  for  primary — 
of  evidence  of  an  inferior  grade,  for  tlie  best  which  the  nature 
of  the  case  admits  of.  All  the  law  requires  is  sufficient  proof; 
and  a  party  is  not  bound  to  introduce  all  the  witnesses  to  the 
facts.  No  presumption,  unfavorable  to  the  prosecution,  arises 
from  an  omission  to  examine  all  the  witnesses  to  the  transac- 
tion, or  each  person  to  whom  dying  declarations  were  made. 
1  Green,  on  Evidence,  j;  82 ;  Patton  v.  Rnmho^  20  Ala.  485. 

5.  By  the  statute,  which  extends  the  common-law  rule,  a 
defendant  may  be  convicted  of  any  offense  which  is  necessarily 
included  in  that  with  which  he  is  charged,  whether  it  be  a 
felony  or  a  misdemeanor. — Code,  5^  4904.  Murder  embraces 
all  the  elements  of  manslaughter,  and  others.  An  indictment 
for  murder,  in  legal  effect,  charges  the  defendant  with  every 
offense  legally  included  in  the  offense  of  murder. — Henry  v. 
State^  33  Ala.  389.  As  "words  of  reproach,  how  grievous 
soever,  are  not  a  provocation  sufficient  to  free  the  party  killing 
from  the  charge  of  murder,"  passion,  to  whatsoever  extent 
aroused  by  opprobious  words,  or  abusive  language,  can  have  no 
greater  effect ;  though  it  may  be  considered,  in  connection  with 
the  other  evidence,  on  the  question  of  malice,  and  may  operate, 
in  a  proper  case,  to  reduce  the  offense  to  manslaughter.  The 
charges  based  on  the  mental  condition  of  the  defendant,  at  the 
time  of  the  honjicide,  are  equivalent  to  instructions,  that,  on  the 
hypothesis  of  the  charges,  the  defendant  was  entitled  to  an  ac- 
quittal. The  charges  were  calculated  to  mislead  ;  and,  more- 
over, the  record  does  not  set  forth  any  evidence  to  which  they 
are  applicable. 

6.  The  doctrine  of  self-defense  has  been  so  fre<juently  con- 
sidered by  this  court,  that  its  essential  elements  may  be  regarded 
as  beyond  doubt  or  Controversy.  These  are  :  1.  The  defend- 
ant must  be  free  from  fault ;  tliat  is,  he  must  not  say  or  do 
anything  for  the  purpose  of  provoking  a  difficulty,  nor  must  he 
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be  disregardful  of  tlie  consequence  in  this  respect  of  any  wrong- 
ful word  or  act.  2.  There  must  be  a  present  impending  peril 
to  life,  or  of  great  bodily  harm,  either  real,  or  so  apparent  as  to 
create  the  bona  Jide  belief  of  an  existing  necessity.  And  3. 
There  must  be  no  convenient  or  reasonable  mode  of  escape  by 
retreat,  or  declining  the  combat. — Stoi'y  v.  State,  71  Ala  329 : 
De Annan  v.  State,  lb.  351  :  Tesnei/  v.  State,  at  present  term. 

We  discover  no  error  in  the  other  rulings  of  the  court. 

For  errors  mentioned,  the  judgment  is  reversed,  and  cause 
remanded. 


AVeaver  v.  The  State. 

Indictment  for  Grand  Larceny. 

1.  <  'unfeKsion,  or  admission  implied  from  silence — The  statement  of 
the  justice  of  the  peace  before  whom  the  preHminary  examination  of  the 
defendant  was  had,  testifyim^  as  a  witness  on  the  trial,  "  tliat  he  ex- 
plained the  charge  to  the  defendant,  and  asked  him  if  he  desired  to  make 
a  statement  ;  that,  after  defendant  made  his  statement,  witness  told  him 
his  own  statement  would  convict  him,  and  defendant  made  no  reply, "-^ 
is  not  a  confession,  or  admission  implied  from  silence,  and  is  not  compe- 
tent evidence  against  the  defendant. 

2.  Larceny  ;  constituents  of  offense. — A  conviction  of  larceny  can  not 
be  had  against  a  person  who  finds  or  picks  up  money  which  has  been 
lost  or  dropped  by  the  owner,  unless  there  was  a  felonious  intent  con- 
temporaneous with  the  finding  or  picking  up,  though  it  is  not  necessary 
that  such  intent  should  be  established  by  positive  testimony ;  but,  if 
the  defendant  took  the  money  from  the  person  of  the  owner,  or  from  any 
place  in  which  he  had  put  it,  such  taking  being  tortious,  a  felonious  in- 
tent subsequently  conceived  and  executed  would  constitute  larceny. 

From  the  Circuit  Court  of  Tuskaloosa.  , 

Tried  before  the  Hon.  S.  H.  Sprott. 

The  indictment  in  this  case  charged,  that  the  defendant  felo- 
niously took  and  carried  away  $65  in  money,  consisting  of  sil- 
ver coin,  the  personal  property  of  J.  T.  Freeman.  On  the  trial, 
as. the  bill  of  exceptions  states,  the  prosecutor  testified  to  the 
loss  of  his  money,  and  the  subsequent  recovery  of  part  of  it, 
substantially  as  follows  :  On  the  13th  January,  1883,  witness 
and  the  defendant  travelled  together  in  a  wagon  from  their 
homes  to  Northport,  the  witness  having  with  him  about  $259.25 ; 
and  on  their  return  in  the  evening,  they  camped  out  together 
in  the  wagon  about  a  mile  out  of  town,  no  one  being  with  them 
but  a  little  boy.  Witness  paid  several  bills  during  the  day, 
"  and  was  drinking  when  he  left  Northport ;"  and  he  had  with 
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him,  as  lie  supposed,  about  ^fiT.TO,  coiisistinjiT  of  silver  dollars 
and  small  coins,  which  were  tied  up  in  a  shot  sack,  and  some  of 
.which  had  holes  punched  in  tlietn,  "  lie  awoke  in  the  morn- 
ing, about  three  o'clock,  and  missed  his  money.  He  felt  about 
for  it  on  his  pallet,  and,  not  finding  it,  asked  defendant  if  he 
knew  where  it  was ;  who  replied,  that  he  did  not,  and  that 
witness  liad  probably  left  it  in  Northport."  They  returned  to 
Northport,  but  did  not  find  the  money,  and  then  went  home 
together.  After  the  lapse  of  a  few  days,  "witness  got  from  a 
grocery-keeper  some  dimes  with  holes  in  them,  which  were  like 
those  he  had  lost,"  and  which  the  defendant  had  spent  at  the 
grocery  ;  and  he  then  went  to  the  defendant,  and  demanded  his 
money.  After  some  ecpiivocation,  the  defendant  said,  "I  got 
your  money,  but  I  did  not  mean  any  harm  by  it ;"  and  h»pro- 
duced  the  sack,  with  tin?  money  in  it,  "from  a  gum  behind  his 
house."  On  counting  the  money,  only  §46.25  was  found  in  the 
bag  ;  but  the  defendant,  when  asked  for  the  residue,  said  that  was 
all.  Witness  arrived  at  the  sum  which  he  said  was  in  the  bag 
($67.70),  by  adding  up  the  bills  he  had  paid,  subtracting  the  sum 
from  the  §259.25  which  he  carried  to  town,  "  and  knocking  off 
$5  for  what  he  might  have  spent  while  drinking."  Tjie  State 
introduced  one  Long  as  a  witness,  ''who  testified,  that  he,  as  a 
magistrate,  held  the  preliminary  trial  charging  the  defendant 
with  grand  larceny  of  the  money  ;  that  he  explained  the  charge 
to  the  defendant,  and  asked  him  if  he  desired  to  make  a  state- 
ment ;  that,  after  defendant  had  made  his  statement,  he,  wit- 
ness, told  him  his  own  statement  would  convict  hitn  ;  to  which 
defendant  made  no  reply.  The  defendant  declined  to  cross- 
examine  this  witness,  but  moved  to  exclude  his  evidence  from 
the  jury  ;  which  motion  the  court  overruled,  and  the  defendant 
excepted.  The  defendant  introduced  evidence  tending  to  show 
that,  on  the  way  out  to  camp  from  Northport,  the  evening  it 
was  said  the  money  was  lost,  he  found  the  money  in  the  road  ; 
that  he  §aw  said  Freeman  fall  out  of  his  wagon,  and  he  picked 
up  the  money  where  P^-eeman  fell  out." 

"  This  being  substantially  all  the  evidence  in  the  case,"  the 
defendant  re<jue8ted  the  following  charges  to  the  jury  :  (l.)  "■  If 
the  jury  believe,  from  the  evidence,  that  there  was  no  felonious 
intent  at  the  time  of  the  taking  by  the  defendant,  they  must 
find  the  defendant  not  guilty."  (3.)  '*  If  the  jury  believe,  from 
the  evidence,  that  'the  taking  was  open,  and  there  was  no  sub- 
sequent attempt  to  conceal  the  property,  and  no  denial,  but  an 
avowal  of  the  taking,  a  strong  jiresumption  arises,  that  there 
was  no  felonious  intent ;  which  presumption  can  not  be  repelled, 
nor  a  conviction  authorized,  without  clear  and  convincing  evi- 
dence." (4.)  "  If  the  jury  believe,  from  the  evidence,  that  the 
defendant  returned  all,  or  any  part  of  the  money,  to  the  owner, 
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this  is  a  circa  instance  tending  to  raise  tlie  presumption  that 
there  was  as  to  the  part  so  returned,  no  felonious  intent  at  tlie 
time  of  tiie  taking."  The  court  refused  each  of  these  charges,, 
and  tlie  defendant  excepted  to  their  refusal. 

Wood  &  Wood,  and  Martin  &  Martin,  for  the  appellant, 

T.  N.  McClkllan,  Attorney-General,  for  the  State. 

STONE,  C.  J. — Tlie  witness  Long  testified,  that  he,  as  jus- 
tice of  the  peace,  presided  in  the  preliminary  trial  of  the 
accused,  when  the  present  prosecution  was  instituted.  He  was 
then  permitted  to  testify,  against  the  objection  and  exception 
of  the  accused,  "that  he  explained  the  charge  to  defendant,  and 
asked  him  if  he  desired  to  make  a  statement ;  that,  after  defend- 
ant made  his  statement,  he,  witness,  told  him,  defendant,  that 
his  own  statement  would  convict  him,  to  which  defendant  made 
no  reply."  The  legality  of  this  evidence  is  attempted  to  be 
maintained,  on  the  alleged  ground  that  it  is  a  confession,  im- 
plied from  silence.  Confession  of  what?  Not  of  any  crimi- 
nating :^act  in  the  case,  for  there  is  no  proof  of  any  fact,  nor  of 
any  thing  stated  as  fact,  (riving  it  its  full  scope  and  import, 
it  was,  at  most,  the  expressed  opinion  of  the  witness  that  de- 
fendant's own  statement  of  the  facts  was,  in  itself,  enough  to 
convict  him  ;  and  if  defendant's  silence  be  construed  to  be  a 
confession,  it  can  only  be  a  confession  that  Long,  the  witness, 
believed  defendant's  statement  of  the  facts  to  be  sufficiently 
criminative  to  justify  his  conviction.  It  requires  neither  argu- 
ment nor  authority  to  show,  that  Long's  opinion  of  the  sufficiency 
of  the  evidence  could  not  be  the  subject  of  legal  testimony 
against  the  accused  ;  and  we  can  not  perceive  how  defendant's 
confession  that  such  was  Long's  opinion  can  transform  it  into 
legal  evidence.  Long  testified  to  no  fact  stated  by  him  to  the 
defendant.  Let  us  suppose  the  latter  had  attempted  a  reply, 
what  would  have  been  its  form  (  To  negative  what  had  been 
said,  he  must  have  denied  that  such  was  Long's  opinion,  or  de- 
nied that  such  opinion  was  justified  by  his,  defendant's  state- 
ment. 

To  come  within  the  rule  we  have  been  considering,  the  state- 
ments must  be  made  as  of  fact,  pertinent  to  the  issue,  and  such 
as  would  ordinarily  elicit,  or  provoke  a  reply.  They  must  be 
stated  as  of  fact ;  for,  as  a  rule,  only  facts,  whether  proved 
independently,  or  by  admissions,  can  be  given  in  evidence  to  a 
jury.  The  rule  is  correctly  declared  in  the  following  authori- 
ties :  I  Green  1.  Ev,  §§  197,  et  serj ;  Fuller  v.  Bean,  31  Ala. 
654;  Bohv.  The  State,  32  Ala.  560  ;  Campbell  v.  The  State,  55 
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Ala.  80.  The  Circuit  Court  erred  in  admitting  the  evidence 
of  the  witness  Long. 

The  testimony  is  somewhat  indeterminate,  as  to  how  the  de- 
fendant came  into  possession  of  the  money  alleged  to  have  been 
stolen.  If  the  money  was  dropped  or  lost  by.  Freeman,  and 
found  or  picked  up  by  the  defendant,  then,  to  justify  a  ctmvic- 
tion,  it  is  necessary  that  there  should  have  been  the  felonious 
intent  contemporaneously  with  the  tiiiding  or  picking  up;  and 
unless  the  facts  and  circumstances  in  evidence  convince  the 
jury  of  this  beyond  a  reasoiuible  doubt,  tiic  defendant,  on  this 
hypothesis  of  the  case,  can  not  be  convicted.  This  intent, 
however,  need  not  be  proved  by  positive  testimony,  but  may 
be  inferred  from  the  circumstances,  if  sutticient.  On  the 
other  ha!id,  if  the  defendant  did  not  find  or  pick  up  the  money, 
but  took  it  from  Freeman's  person,  or  from  any  place  where  he 
had  put  it,  or  from  his  bed  where  he  lay,  then  the  taking  was 
a  trespass,  and  it  is  not  essential  to  his  guilt  that  he  should 
have  had  the  intention  to  convert  it  feloniously  at  that  very 
moment.  Acquiring  it  tortiously,  if  he  conceived  and  execu- 
ted the  purpose  sub-^equently  to  convert  the  property  feloni- 
ouslv  to  his  own  use,  this  would  constitute  larceny. —  Griym  v. 
The  State,  58  Ala.  425  ;  Clark's  Manual,  §§  940,  941  ;  McMttl- 
ten  V.  The  State,  53  Ala.  5H1. 

The  first  charge  asked  and  refused  was  correct,  on  one 
hypothesis  of  the  case,  but  not  on  the  other.  It  was  rightly 
refused.  The  third  charge  was  supported  by  no  testimony,  and 
was,  therefore,  abstract.  The  fourth  charge  does  not  assert  a 
correct  legal  proposition. 

Reversed  and  remanded.  Let  the  defendant  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


Boyiiton  r.  The  State. 

Indictment  for  Perjin'y. 

1.  Jurisdiction  of  justice  of  the  peac,  in  criminal  cases. — While  a  jus- 
tice of  the  peace  is  sitting  for  the  trial  of  a  case  on  its  merits,  whether 
t'ivil  or  criminal,  it  may  bo  that  his  court  is  one  of  limited  or  inferior 
jurisdiction,  and  that  nothing  will  be  intended  to  be  within  its  jurisdiction 
except  what  aftirmatively  ai^pears  from  the  papers  and  proceedings  in 
the  cause  ;  but,  when  the  justice  is  sitting  as  an  examining  court,  on  the 
preliminary  investigation  of  a  criminal  charge,  this  principle  does  not 
apply,  and  it  is  not  necessary  that  his  authority  to  act  should  athrma- 
tivelv  appear  on  the  face  of  the  proceedings,  in  order  to  support  their 
validity  when  collaterally  assailed. 
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2.  Warrant  of  arrest,  founded  on  coroner' a  inquest;  justice  of  the  peace 
acting  an  coroner. — A  warrant  of  arre.st  may  be  issued  on  the  verdict  of  a 
coroner's  jury  (Code,  §  3998),  and  a  justice  of  tlie  peace  may  act  as  cor- 
oner when  that  officer  "  is  absent  from  the  county,  or  unable  to  act" 
{Ih.  §  400.S) ;  and  when  an  inquest  is  held  by  a  justice  as  coroner,  a  war- 
rant of  arrest  founded  on  the  verdict  will  support  the  jurisdiction  of  a 
committiuj^  magistrate,  when  collaterally  assailed,  no  objection  having; 
been  raised  to  the  proceedings  l)y  motion  to  quash  or  otherwise,  although 
it  is  not  affirmatively  shown  that  the  coroner  was  absent,  or  unable  to 
act. 

8.  Admissibilitif  of  justice's  proceedings  as  evidence. — On  a  charge  of 
perjury  committed  by  the  defendant  wliile  testifying  as  a  witness  during 
a  preliminary  investigation  of  a  criminal  charge  before  a  justice  of  the 
peace,  the  original  papers  of  the  justice  showing  the  proceedings  are  com- 
petent and  a(imissil)le  as  evidence  to  identify  them  with  the  proceedings 
described  in  the  indictment. 

4.  Proceedings  of  justices  on  preliminary  investigation ,  v)hen  acting  out- 
side of  beat,  or  one  is  incompetent  to  sit. — When  a  justice  of  the  |)eace 
issues  a  warrant  of  arrest,  returnable  before  himself,  he  may  associate 
with  him,  on  the  trial  of  the  preliminary  investigation,  "  one  or  more 
magistrates  of  eijual  grade  "  (Code,  §  -KWo) ;  and  it  is  no  objection  to  the 
validity  of  their  proceedings  when  thus  sitting,  that  the  associate  justices 
are  acting  outside  of  their  respective  beats  or  precincts;  nor  are  their 
proceedings  void,  because  one  of  the  associates  was  incompetent  to  sit. 

5.  Judgment  and  sentence;  asking  defendant  if  he  has  aught  to  say  be- 
fore.— A  recital  in  the  judgment-entry,  that  the  defendant  was  asked,  be- 
fore judgment  and  sentence  was  pronounced  on  him,  "  if  he  had  anything 
to  say  why  the  judgment  of  the  court  should  not  now  be  pronounced  upon 
him,"  shows  a  substantial  compliance  with  the  requirements  of  the  law. 

From  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  S.  II.  Si^rott. 

Tiie  indictment  in  this  case  charged,  that  the  defendant, 
Tom  Bo_ynton,  "on  his  examination  as  a  witness,  duly  sworn  to 
testify,  on  the  trial  of  Samuel  R.  Truss  and  D.  H.  Brown, 
charged  with  the  murder  of  Frank  Jackson,  on  trial  for  com- 
mitment before  H.  F.  Fancher,  K.  J.  Dison,  and  John  Yary, 
who  were  presiding  and  sitting  as  a  magistrates'  court,  and 
which  court  had  authority  to  administer  such  oath,  falsely  swore 
that  Mr.  Truss  (meaning  thereby  one  of  the  defendants)  said, 
'  I  was  sure  I  got  one  of  them'';  and  further  said,  '/  got  the 
last  one'' ;  and  further  said,  that  the  first  one  made  such  a  dust 
he  (referring  to  said  Truss)  conld  not  see  him;  the  matters  so 
sworn  to  be  being  material,  and  the  testimony  of  said  Tom 
Boynton  being  wilfully  and  corruptly  false."  The  several 
points  here  presented  for  revision,  with  the  material  facts  relat- 
ing to  them,  are  stated  in  the  opinion  of  the  court. 

R.  H.  Peakson,  for  the  appellant. 

T.  N.  McCi.ELLAN,  Attorney-General,  contra.  • 

SOMERVILLE,  J.— The  defendant  is  charged  with  the  of- 
fense of  perjury,  alleged  to  have  been  committed  in  his  rendi- 
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tion  of  testimony  as  a  witness  before  a  jnstice's  coort  on  pre- 
liriiinary  inve8ti<;ation. 

The  main  ground  of  defense  urged  in  tlie  cause  is,  that  these 
proceedings  before  tlie  magistrate  were  void  for  want  of  juris- 
diction. 

1.  It  may  be  that,  when  a  justice  of  the  peace  sits  for  the 
trial  of  a  cause  on  its  merit!?,  whether  the  proceeding  Imj  civil 
or  criminal,  his  court  is  one  of  limited  or  inferior  jnris<^iicti(»n, 
and  that  nothing  will  be  intended  to  be  within  his  jurisdiction, 
except  what  specially  appears  to  be  so  from  the  papers  and  pro- 
ceedings in  the  cause.  But  this  rule  has  no  a[))>lication  to  pro- 
ceedings before  a  jtistice  when  he  sits  as  an  examining  court, 
on  mere  preliminary  investigation  of  a  criminal  charge.  It  is 
true  that,  under  the  constitution  and  laws  of  this  State,  no  war- 
rant of  arrest  can  i!isue  for  the  seizure  of  any  person,  without 
the  oath  or  afJipination  of  some  one  alleging  probable  cause; 
and  without  such  an  accusation,  no  preliminary  proceedings  for 
the  purpose  of  commitment  are  contemplated  by  the  statute. 
Code,  1876,  §§  46.51  et  neq.  We  have  no  reference,  of  course, 
to  the  magestrate's  power  to  commit  for  criminal  acts  done  in 
his  presence.  Every  justice  of  the  peace  in  this  State  is  njade 
by  law  a  conservator  of  the  peace,  and  this  function  is  an  ancient 
jurisdiction  conferred  by  the  common  law  upon  all  justices.  It 
always  involves  the  power  of  suppressing  riots  and  aflFrays,  tak- 
ing securities  for  the  peace,  and  of  ap)>rehending  and  commit- 
ting criminals.— 1  Black.  Com.  42-r;  1  Bish.  Cr  Proc.  (3d  Ed.), 
§  225.  It  is  more  regular,  of  course,  and  therefore  advisable, 
that,  even  in  these  matters,  where  the  justice  undertakes  to  act, 
his  authority  should  appear  upon  the  face  of  the  |)roceeding8 ; 
but  it  is  not  necessary,  in  order  to  raise  a  presumption  of  juris- 
diction on  collateral  attack.  "Justices  of  the  peace,"  says  Mr. 
Bishop,  "being  the  ordinary  committing  force  of  the  country, 
the  presumption  should  be  in  favor  of  their  jurisdiction,  the 
same  as  in  favor  of  the  superior  courts  doing  the  general  judicial 
business."— 1  Bish.  Cr.  Proc.  (3d  Ed.),  «J$;  23  .,  228,  et  seq. 

2.  The  alleged  defect  in  the  justice's  proceedings  is,  that 
the  warrant  of  arrest  was  based  on  no  sufficient  accusation  ;  the 
argument  being  that,  although  the  statute  authorizes  such  a  war- 
rant upon  the  verdict  of  a  coroner's  jury  of  incpiest,  duly  sworn, 
and  there  was  what  purports  to  be  such  an  inquisition  in  the 
present  proceedings,  yet  they  show  that  the  justice  acted  as 
coroner,  and  he  had  no  power  to  df»  so,  under  the  statute,  unless 
the  regular  coroner  was  *'ab.«!ent  from  the  county,  or  unable  to 
act,"  which  is  not  shown  affirmativel}'  to  have  been  the  case. 
Code,  1876,  |J  4003.  The  investigation  having  taken  place 
without  objection,  or  without  motion  to  <piash  the  proceedings, 
we  must,  on  the  principle  above  mentioned,  assume  that  fact 
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existed  which  was  necessary  to  sustain  the  jurisdiction  of  the 
magistrate's  court. 

3.  The  papers  in  these  proceedings  before  tlie  magistrate 
were  clearly  admissible  in  evidence,  for  the  purpose  of  showing 
the  identity  of  the  proceedings  with  those  described  in  the  in- 
dictment— a  fact  which  could  be  proved  in  no  otlier  way,  under 
the  circumstances. — McMurrrj  v.  T/w  State,  6  Ala.  324. 

4.  The  contention  that  the  proceedings  w^ere  absolutely 
void,  because  one  of  the  three  magistrates  who  sat  upon  the 
trial  was  incompetent,  can  not,  in  our  judgemnt,  be  sustained. 
Two  of  these  officers,  Fancher  and  Dison,  were  unquestionably 
competent  to  sit  in  the  cause,  either  one  of  them  alone  consti- 
tuting a  legal  exiunining  tribunal  for  the  purpose  of  such  atrial. 
It  was  lU)  objection  to  them,  that  they  were  holding  their  court 
out  of  their  beats  or  precincts,  because  justices  of  the  peace,  in 
this  State,  have  a  criminal  jurisdiction  in  such  matters  co-exten- 
sive with  their  counties.— Code,  1876,  §§  4628,  4632,  4663. 
The  warrant  had  been  issued  by  Fancher,  and  made  returnable 
before  himself.  The  statute  conferred  on  him  the  authority  to 
"  associate  with  himself  one  or  more  magistrates  of  equal  grade,"" 
by  whom,  in  connection  with  himself,  the  investigation  was  to 
be  judicially  conducted. — Code,  1876,  §  4693.  This  power 
he  had  exercised  by  calling  in  Dison,  and  one  Yary.  Conced- 
ing that  the  latter  was  incompetent  to  sit,  because  he  was  a  no- 
tary pubfic,  appointed  by  the  Governor,  and  therefore  empow- 
ered to  exercise  ex  ojficio  the  jurisdiction  of  a  justice  only 
within  the  ward  for  which  he  had  been  appointed,  in  the  city 
of  Birmingham,  we  do  not  think  this  fact  would  vitiate  the 
proceedings  of  the  examining  court,  so  as  to  render  them  void 
for  want  of  jurisdiction.  We  need  not  say  that  this  state  of 
facts  would  not  present  an  error  or  irregularity  for  which  a 
judgment  would  be  reversible  in  a  proceeding  from  which  an 
appeal  would  lie.  The  proceedings  could  be  pronounced  abso- 
lutely void,  only  on  the  ground  that  the  association  of  an  im- 
competent  person — one  not  authorized  to  act  as  a  justice  in  the 
particular  precinct — would  take  away  or  abrogate  the  jurisdic- 
tion of  the  others,  who  alone,  either  one  or  both,  could  have  law- 
fully sat  in  the  cause,  and  administered  the  oath  taken  by  the 
defendant.  There  is  no  presumption  that  the  one  incompetent 
justice  dominated  the  judgment  of  the  other  two.  His  sitting 
must  be  regarded  as  advisory  only,  not  detracting  from  the  ex- 
isting jurisdiction  of  the  others;  and,  however  vulnerable  the 
proceeding  might  be  on  direct  attack,  in  cases  where  this  is  al- 
lowable, it  is  not  void  when  collaterally  assailed,  as  in  the  pres- 
ent case.  The  law  should  greatly  favor  the  validity  of  judicial 
proceedings,  and  sound  policy  is  repugnant  to  presumptions 
which  magnify  irregularities,  and  necessitate  the  declaration  of 
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the  nullity  of  such  proceedings,  except  under  circumstances 
most  clearly  justifiable. 

5.  The  judgment-entry  shows  with  sufficient  certainty  that 
the  defendant  was  properly  interrogated  before  the  sentence  of 
the  law  was  pronounced  on  him  ijy  the  presiding  judge.  He 
was  asked  "if  he  had  any  thing  to  say  why  ihe  j ml yvient  of 
fhe  court  should  not  now  be  pronounced  upon  him,"  and  to  this 
he  said  nothing.  This  was  sufficient,  as  it  was  by  the  judgment 
of  the  court  that  the  sentence  of  the  law  was  pronounced. 
Sjmgner^s  Case,  58  Ala.  421. 

We  tind  no  error  in  the  record,  and  the  judgment  o(  the 
Circuit  Court  is  affirmed. 


Tesney  v.  The  State. 

Indictment  for  Murder. 

1.  What  mtness,  testifying  negatively  as  to  words  used,  may  state  as  to 
his  position. — A  witness  who  was  present  at  tlie  rencounter  ijetween  the 
defendants  and  the  deceased,  and  who  testifies  that  he  did  not  hear  the 
deceased  curse  or  swear  as  he  rode  up  to  the  place  wliere  the  others  were, 
as  another  witness  testified  he  had  done,  may  further  state  that  he  was 
in  such  position  at  the  time  that,  if  the  words  had  been  used,  he  could 

Imve  heard  them  ;  being  subject  to  cross-examination  aS  to  the  particu- 
lar facts,  which  would  show  to  what  weight  his  testimony  was  entitled. 

2.  De/endanVs  declarations  ;  when  admissible  os  evidence  for  him  in 
rebuttal. — Who  brought  on  the  difficulty  being  a  controverted  question  of 
fact,  and  the  prosecution  having  adduced  evidence  tending  to  show  that 
the  defendant  went  to  the  place  for  the  purpose  of  killing  the  deceased ; 
it  is  permissible  for  the  defendant  to  show,  in  rebutUil,  his  refusal  to  go 
to  the  place  when  first  asked,  the  reasons  assigned  at  the  tinie  for  his 
refusal,  and  the  circumstances  under  which  he  went  soon  afterwards. 

o.  Experts,  as  witnes>tes. — Whether  a  witness  possesses  the  necessary 
qualifications  to  testify  as  an  expert,  is  a  preliminary  question  addressed 
to  the  court,  and  much  must  be  left  to  its  discretion  ;  and  if  the  witness 
be  competent  as  an  expert,  he  mav  state  his  opinion,  and  detail  gener- 
erally  tne  facts  on  which  it  is  baseci. 

4.  Proof  of  distance  between  parties  when  shot  was  fired. — For  the  pur- 
pose of  showmg  the  distance  between  the  parties  when  the  deceased  first 
tired  a  pistol  at  the  defendant,  as  indicated  by  the  marks  of  powder  on 
the  clothes,  or  the  want  of  such  marks,  it  is  not  permissible  to  exhibit  to 
the  jury  a  coat  similar  to  that  worn  by  the  defendant  at  the  time,  and 
show  the  effect  of  a  single  experiment  in  firing  at  it. 

5.  Proof  of  character  of  deceased. — As  tending  to  show  the  character 
of  the  deceased  as  a  turbulent  and  violent  man,  a  witness  may  Ik?  asked 
if  he  had  not  heard  that  the  deceased,  a  short  time  before  he  was  killed, 
had  "  had  several  rows  and  shooting  scrapes  in  another  county." 

6.  Self-defense. — The  dtH,'isions  of  this  t-ourt,  as  to  the  doctrine  of  self- 
defense,  have  settled  these  principles:  that,  to  excuse  the  taking  of  hu- 
man life,  there  must  exist  a  present,  pressing  necessity  to  prevent  the 
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commission  of  a  felony,  or  the  infliction  of  great  bodily  harm,  or  such 
apparent  necessity  as  would  create,  in  the  mind  of  a  reasonable  and  pru- 
dent man,  a  belief  that  such  necessity  actually  existed  ;  that  the  defend- 
ant, if  he  was  the  aggressor,  or  was  instrumental  in  bringing  on  the  diffi- 
culty, is  precluded  from  setting  up  the  plea  of  self-defense;  and  that,  if 
the  deceased  was  the  assailant,  the  defendant  nmst  have  retreated,  unless 
retreat  would  have  endangered  his  safety,  or  there  was  no  reasonable 
mode  of  escape. 

7.  Snme  ;  charge  as  to. — A  charge  which  instructs  the  jury  that, 
"  before  the  defendant  can  successfully  set  up  the  plea  of  self-d(fense, 
he  must  show  a  pending  and  pressing' necessity  to  strike,"  is  erroneous, 
because  it  ignores  the  sufficiency  of  an  apparent  necessity. 

8.  Presumptio)i  of  malice  from  use  of  deadly  weapon. — The  use  of  a 
deadly  weapon,  from  wliich  the  law  infers  malice,  casts  on  the  defendant 
the  onus  of  disproving  it,  unless  the  presumption  is  rebutted  by  the 
proved  circumstances  attending  the  killing ;  but  the  presumption  may  be 
rebutted  by  other  evidence  than  that  which  proves  the  killing. 

9.  Charge  objectionable  for  generality,  or  tending  to  mislead. — A  charge 
given,  which  asserts  a  correct  legal  proposition,  though  objectionable  on 
account  of  its  generality,  or  because  tending  to  mislead  the  jury,  is  not  a 
reversible  error ;  the  party  complaining  of  it  should  protect  himself  by 
asking  a  qualifying  or  explanatory  charge. 

10.  Charges  requested,  tending  to  mislead,  or  ignoring  material  facts. 
A  charge  requested,  which,  when  applied  to  the  evidence,  has  a  tendency 
to  mislead  the  jury,  or  withdraws  from  their  consideration  any  material 
fact  which  the  evidence  tends  to  establish,  is  properly  refused. 

From  the  Circuit  Court  of  Walker. 

Tried  before  tlie  Hon.  S.  H.  Spkott. 

The  indictment  in  this  case  charged  that  the  defendants, 
Green  Tesnej  and  William  L,  Tesney,  unlawfully  and  with 
malice  aforethought  killed  George  King,  "  by  stabbing  or  cut- 
ting him  with  a  knife,"  or,  as  alleged  in  the  second  count, 
"  with  some  sharp  instrument,  to  the  grand  jury  unknown." 
Being  arraigned,  the  defendants  each  pleaded  not  guilty,  and 
they  were  jointly  tried  on  issue  joined  on  that  plea  ;  each  being 
convicted  of  murder  in  the  second  degree,  and  sentenced  to  the 
penitentiary,  Green  Tesney  for  the  term  of  twenty -five  years, 
and  William  L.  Tesney  for  twelve  years. 

The  bill  of  exceptions  purports  to  set  out  "substantially  all 
the  evidence  in  the  case,"  but  does  not  state  it  in  the  order  in 
which  it  was  introduced  ;  and  in  stating  the  various  objections 
to  evidence,  it  is  impossible  to  state  what  evidence  was  already 
before  the  jury.  It  was  shoM'u  that  the  killing  occurred  in  said 
county,  about  sunset,  on  the  evening  of  December  16th,  1881, 
at  a  store  kept  by  W.  R.  Kitig,  the  father  of  the  deceased  ;  the 
defendants,  with  one  John  Tipper,  having  stopped  there  a  short 
while  before  the  deceased,  with  his  two  brothers,  rode  up  and 
alighted ;  and  as  the  deceased  entered  or  approached  the  store, 
he  was  caught  or  stopped  by  Green  Tesney,  whom  he  shot  with 
a  pistol,  and  by  whom  he  was  stabbed  seven  or  eight  times  with 
a  common  pocket-knife.  The  evidence  for  the  prosecution 
"  tended  to  show  that  the  defendants  had  gone  to  said  store,  on 
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the  evening  of  the  ditticulty,  witli  tlie  intention  of  killing  Geoge 
Ring,  the  deceased  ;  while  the  defendants'  evidence  tended  to 
show  that  they  had  gone  there  on  legitimate  business,  and  with 
no  unlawful  purpose.  The  testimony  of  the  State  tended  to 
show  that  (rreen  Tesney  killed  the  deceased  maliciously  and 
unlawfully,  and  that  William  Tesney  aided  and  abetted  liim  in 
the  killing ;  while  the  evidence  offered  by  the  defendants 
tended  to  show  that,  when  (ireen  Tesney  inflicted  i*n  the  de- 
ceased the  mortal  wound  or  wounds,  the  deceased  was  attack- 
ing or  assaulting  him  with  a  pistol  ;  and  that  (ireen  Tesney  had 
not  provoked  the  difficulty,  and  was  not  at  all  in  fault  ;  and 
that  William  Tesney  did  nothing  in  aid  of  his  brother  to  en- 
courage him  in  the  killing  ;  and  that  Green  Tesney  inflicted 
the  mortal  wound  or  wounds  on  the  deceased  in  the  necessary 
defense  of  his  life,  or  to  save  himself  from  great  bodily  harm." 

W.  R.  Ki!ig,  the  father  of  the  deceased,  a  witness  for  the 
prosecution,  "  having  testified,  on  his  direct  examination,  that 
he  did  not  hear  George  King  curse  or  swear  as  he  rode  up,  just 
before  the  difficulty,  to  the  store  where  Green  Tesney  was 
standing ;  the  defendants  asked  him,  on  cross-examination, 
'  Were  you  in  a  position  where  you  could  have  heard  George 
King  curse  or  swear,  if  he  had  done  so,  as  he  rode  up  to  the 
store  V  The  State  objected  to  this  question,  on  the  ground  that 
the  witness  ought  to  state  his  own  position  and  that  of  (George 
King,  and  let  the  jury  determine  whether  he  was  in  a  position 
to  have  heard  ;  which  objection  the  court  sustained,  and  the 
defendants  excepted." 

"  The  defendants  offered  to  prove,  by  said  John  Tipper,  that 
when  he  and  William  Tesney  proposed  to  go  by  the  house  and 
store  of  said  W.  R.  King,  the  evening  on  which  George  King 
was  killed.  Green  Tesney  refused  to  go  by  with  them,  remark- 
ing that  he  did  not  want  to  go  because  George  King  did  not 
like  him,  and  told  them  to  hurry  up,  and-  that  he  would  wait 
for  them  at  the  forks  of  the  road.  The  State  objected  to  this 
evidence,  and  the  court  sustained  the  objection  ;  to  which  rul- 
ing the  defendants  excepted.  Said  W.  R.  King  had  testified, 
that  William  Tesney  told  him  Green  Tesney  was  at  the  forks 
of  the  road,  and  asked  him  if  he  would  have  a  friendly  conver- 
sation with  Green  ;  that  he  said  he  would,  and  thereupon  Wil- 
liam Tesney  went  after  (treen,  and  brought  him  to  the  store." 

The  defendants  offered  Dr.  Camack  as  a  witness,  who  had 
been  called  in  to  dress  the  wound  of  Green  Tesney,  and  who, 
after  describing  its  location  and  character,  further  testified, 
"  that  he  had  examined  the  clothes  of  Green  Tesney,  to  dis- 
cover if  there  were  any  signs  or  indications  of  powder  abont 
them,  or  of  powder-burns,  and  that  he  could  discover  none. 
He  testified,  also,  that  he  had  practiced  medicine  and  surgery 
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for  fifteen  years,  had  handled  fire-arms  very  frequently,  and 
was  skilled  in  their  use,  especially  in  the  use  of  a  pistol.  The 
defendants  asked  said  witness,  if  George  King's  pistol  was 
against  the  body  of  Green  Tesney,  or  within  six  inches  of  it 
when  the  pistol  was  fired,  wjiether  or  not  there  would  have 
been  signs  or  indications  of  powder  or  powder-burns  about  the 
clothing  of  said  Tesney  when  he  made  the  examination  that 
night.  The  State  objected  to  tliis  question,  on  the  ground  that 
said  witness  did  not  pretend  to  have  any  more  knowledge  than 
any  other  person,  as  to  powder-burns,  or  stains  from  the  firing 
of  a  pistol  ;  which  objection  the  court  sustained,  and  the  defend- 
ants excepted.  The  evidence  which  had  been  introduced  by 
the  State  tended  to  show  that,  when  said  King  shot  Green  Tes- 
ney, King  was  lying  on  the  ground,  and  Green  Tesney  was  on 
him,  and  the  muzzle  of  the  pistol  was  against  Green  Tesney's 
body,  or  within  five  or  six  inches  ;  while  the  defendants'  testi- 
mony tended  to  show  that  King  shot  said  Tesney  from  his 
horse,  and  while  Tesney  was  three  or  four  paces  distant.  The 
defendants  then  asked  Dr.  Camack  this  question  :  '  If  it  was 
his  opinion  that  the  pistol  which  wounded  Green  Tesney  was 
fired  from  a  position  above  him,  or  not.'  The  State  objected 
to  this  question,  and  the  court  sustained  the  objection  ;  to 
which  ruling  the  defendants  excepted.  The  State  offered  Joiin 
King  as  a  witness,  in  rebuttal,  and  asked  him,  if  he  had  ever  shot, 
or  seen  a  pistol  shot,  at  a  dark  woollen  coat,  within  four  or  five 
inches  of  it ;  and  the  witness  was  allowed  by  the  court  to  state, 
against  the  objection  of  the  defendants,  that  he  had  that  morn- 
ing, at  the  instance  and  request  of  the  solicitor,  procured  a  dark 
woollen  coat,  similar  in  appearance  and  color  to  that  worn  by 
Green  Tesney  at  the  time  of  the  difficulty,  and  had  taken  the 
pistol  said  Tesney  was  shot  with,  and,  in  the  presence  of  others, 
had  shot  within  four  or  five  inches  of  the  coat,  and  that  there 
was  no  sign  or  mark  of  powder-burn  about  it.  The  witness 
produced  the  coat,  and  it  was  shown  to  the  jury,  against  the 
objection  of  the  defendants ;  and  the  defendants  excepted." 

"  The  State  offered  Carter  Scott  as  a  witness,  in  rebuttal,  to 
prove  that  the  general  character  of  said  George  King  was  not 
that  of  a  dangerous  or  turbulent  man,  the  defendants  having 
introduced  evidence  to  the  contrary  ;  and  the  witness  said,  that 
it  was  not.  The  defendants  asked  said  witness,  on  cross-exami- 
nation, if  he  had  not  heard  of  said  King,  a  short  time  before  he 
was  killed,  going  over  into  Winston  county,  and  having  several 
rows  and  shooting  scrapes  over  there.  The  State  objected  to 
this  question,  and  the  court  sustained  the  objection  ;  to  which 
the  defendants  excepted." 

"  The  court  charged  the  jury,  on  the  subject  of  self-defense, 
as  follows  :     '  It  is  true  that  a  man  has  a  right  to  strike  in  self- 
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defense,  even  to  the  taking  of  life,  in  order  to  save  his  own 
life,  or  to  prevent  grievons  bodily  harm,  or  to  prevent  the  eoni- 
inission  of  a  felony.  But  self-defense  can  only  be  interposed 
when  the  defendant  was  without  fault  in  provoking  or  bringing 
on  the  difficulty,  and  there  was  no  other  reasonahle  mode  of 
escape.  If  a  defendant  provokes  or  brings  on  a  difficulty,  or 
enters  willingly  into  a  nnitual  combat,  ar  if  he  can  retreat  with- 
out iticreafting  his  dmiger,  he  can  not  net  up  self-defense.  It  is 
the  duty  of  the  defendant,  in  order  to  avoid  taking  life,  to  re- 
treat, if  he  can  do  so  xoith  reasonable  safety.  If  it  cwnes  to  a 
q^iestion.  as  ti)  whether  one  man  shall  fee  or  another  shall  live, 
the  law  decides  that  the  former  shall  fee,  rathei'  than  the  latter 
shall  die.^  The  defendants  excepted  to  this  charge,  and  espe- 
cially to"  the  several  italicized  portions. 

The  defendants  excepted,  also,  to  several  charges  given  by 
the  court  on  the  request  of  the  solicitor,  among  which  were  the 
following  :  (2.)  "  A  weapon,  not  deadly  in  itself,  may  become 
a  deadly  weapon,  according  to  the  manner  in  which  it  is  used, 
the  force  used,  and  the  place  upon  which  it  is  used.  A  common 
pocket-knife,  used  with  force  in  stabbing  another  in  a  vital 
part,  and  which  results  in  immediate  death,  is  a  deadly  weapon." 
(3.)  "  If  Green  Tesney  unlawfully  killed  George  King  with  a 
deadly  weapon,  the  law  will  adjudge  him  guilty  under  this 
charge,  unless  the  evidence  which  proves  the  killing  rebuts  the 
presumption  of  guilt."  (6.)  "  Before  a  defendant  can  set  up 
the  plea  of  self-defense  successfully,  he  must  show  that  there 
was  a  pending  and  pressing  necessity  to  strike,  that  there  was 
no  reasonable  mode  of  escape  to  avoid  the  difficulty,  and  that 
he  was  without  fault  in  bringing  on  the  difficulty." 

Hewttt,  Walker  &  Porter,  for  the  appellants. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

CLOPTOX,  J.— Whether  the  witness,  W.  R.  King,  was  in 
such  position  that  he  could  have  heard  the  deceased  cur^e  or 
swear,  when  he  rode  up  to  the  store,  if  he  had  done  so,  may  be 
said,  in  one  sense,  to  be  an  opinion,  but,  in  another  sense,  it  is 
a  fact ;  as  said  by  Mr.  Wharton,  a  '*  mere  short-hand  rendering 
of  the  facts."  On  cross-examination,  the  relative  positions  of 
the  parties,  the  distance  from  each  other,  and  other  attendant 
circumstances,  could  have  been  elicited,  from  which  the  jury 
might  infer  the  weight  to  which  his  answer  was  entitled.  A 
controverted  question  in  the  case  was,  who  provoked  or  brought 
on  the  difficulty  I  The  witness  had  already  testified,  that  he 
did  not  hear  the  deceased  curse  or  swear,  as  he  rode  up ;  while 
there  was  other  testimony  tending  to  show   that  he  did.     It 
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was  coinpeteut  for  the  defendant  to  show  that  the  witness  was 
not  in  a  position  to  hear. 

2.  As  tending  to  show  the  motive  which  mov^ed  the  defendant, 
Green  Tesney,  to  go  to  the  store,  and  as  tending  to  cast  some 
light  on  the  controverted  question,  by  whom  tlie  difficulty  was 
brought  on,  the  court  should  have  permitted  the  defendant  to 
show  his  refusal  to  go  to  the  store,  and  his  reason  for  refusing, 
as  then  stated.  The  prosecution  had  introduced  evidence 
tending  to  show  that  the  defendant  went  to  the  store  for  the 
purpose  of  killing  the  deceased.  It  was  permissible  for  the  de- 
fendant to  rebut  this  evidence,  by  proving  his  refusal  to  go,  and 
the  circumstances  under  which  he  did  go  subsequently.  Acts 
and  declarations,  occurring  so  shortly  before  the  main  fact,  as 
to  be  directly  connected  with  it,  and  to  exclude  the  idea  of  fab- 
rication or  design,  may  be  regarded  as  cotemporaneous  ;  and 
are  admissible,  if  pertinent  to  the  issue,  and  tending,  though 
dimly,  to  elucidate  the  controverted  matters.  The  sufficiency 
of  the  evidence  is  addressed  to  the  jury. 

3-4.  Whether  a  witness  possesses  the  necessary  qualifica- 
tions to  testify  as  an  expert,  is  a  preliminary  question  addressed 
to  the  court,  and  much  must  be  left  to  the  discretion  of  the 
presiding  judge.  The  jury,  having  the  facts,  were  as  compe- 
tent to  form  an  opinion  as  to  the  position  of  the  deceased  when 
he  fired  the  pistol,  as  a  physician.  The  witness  did  not  show 
that  he  had  any  experience  in  respect  to  the  requisite  prox- 
imity of  a  pistol  to  leave  signs  or  indications  of  burnt  powder 
on  the  clothing.  A  person  may  be  skillful  and  experienced  in 
the  use  of  fire-arms,  and  have  no  observation  or  experience  in 
respect  to  the  particular  matter  inquired  about. —  Weave?'  v. 
Ala.  Coal  Min.  Co.^  35  Ala.  176.  But  the  court  erred  in  per- 
mitting evidence  of  the  result  of  a  solitary  experiment  of  firing 
at  a  coat  similar  to  the  one  worn  by  defendant,  and  the  exhibi- 
tion of  the  coat  to  the  jury.  Such  evidence  superinduces  the 
miscliief  of  trying  a  collateral  controverted  matter  by  proving 
separate  and  distinct  experiments,  with  results  as  variant  as 
the  manner  of  loading  the  pistols,  and  the  modes  of  making 
the  experiments,  dependent  more  or  less  on  the  wishes  and 
feeling  of  the  person  making  them,  and  tends  to  confuse  the 
jury,  and  withdraw  their  minds  from  the  consideration  of  th.e 
main  issue.  The  witness,  if  an  expert,  may  give  his  opinion, 
and  detail  generally  the  facts  on  which  it  is  based  ;  whereby  the 
value  of  the  opinion,  and  of  the  evidence  on  which  it  is 
founded,  is  submitted  to  the  jury. — MeCreary  v.  Turk^  29 
Ala.  244. 

5.  There  was  error  in  refusing  to  permit  the  defendants  to 
ask  the  witness  Scott,  on  cross-examination,  if  he  had  not  heard 
that  the  deceased,  shortly  before  he  was  killed,  had  several  rows 
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and  shooting  scrapes  in  Winston  county.  The  relevancy  and 
competency  of  the  evidence  was  expressly  ruled  in  DeAnnan 
V.  State,  71  Ala.  351. 

6.  The  circumstances,  under  which  the  accused  may  invoke 
the  plea  of  self-defense,  have  been  well  and  uniforntly  settled  by 
our  decisions.  To  excuse  the  taking  of  life,  there  must  exist 
a  present,  pressing  necessity  to  prevent  the  commission  of  a 
felony,  or  of  great  bodily  harm,  or  such  apparent  necessity  as 
would  create  in  the  mind  of  a  reasonable,  prudent  man  a  be- 
lief that  it  actually  existed.  If  the  accused  is  the  aggressor,  or 
is  instrumental  in  bringing  on  the  ditticulty,  he  is  precluded 
from  setting  up  self-defense.  He  can  not  avail  himself  of  a 
necessity  brought  about,  or  created  by  himself.  If  the  de- 
ceased is  the  assailant,  the  party  assailed  must  retreat,  unless 
retreat  will  endanger  his  safety,  and  must  refrain  from  taking 
life,  if  there  is  any  other  reasonable  mode  of  escape. — Bnnon  v. 
State^  74  Ala.  47b;  WUIh  v.  State,  73  Ala.  362;  DeArman  v. 
State,  71  Ala.  351 ;  Eilandv.  State,  52  Ala.  322.  The  general 
charge  of  the  court,  on  the  doctrine  of  self-defense,  accords 
substantially  with  these  principles. 

7.  The  charge  given  at  the  request  of  the  solicitor,  that  ^^  be- 
fore a  defendant  can  set  uj)  the  plea  of  self-defense  successfully, 
he  must  show  a  pending  and  pressing  necessity  to  strike^  \&  too 
narrow  and  restricted.  It  ignores  the  sufficiency  of  an  appar- 
ent necessity. 

8.  Whether  a  particular  weapon  used  is  deadly  or  other- 
wise is,  in  many  cases,  a  question  for  the  jury,  to  be  determined 
from  the  description  of  the  weapon,  the  manner  of  its  use,  the 
nature  and  locality  of  the  wound,  and  the  other  circumstances 
proved.  An  ordinary  pocket-knife  may  be  a  deadly  weapon. 
Sylvester  v.  State,  71  Ala.  17.  There  was  error,  however,  in 
charging  the  jury,  that  if  the  defendant  killed  the  deceased 
with  a  deadly  weapon,  the  law  will  adjudge  him  guilty,  unless 
the  evidence  which  proves  the  killing  rebuts  the  presumption 
of  guilt.  The  accused  may  rebut  the  presumption  of  malice, 
arising  from  the  use  of  a  deadly  weapon,  by  evidence  other 
than  that  introduced  to  prove  the  killing.  The  use  of  a  deadly 
weapon,  from  which  the  law  infers  nialice,  casts  on  the  defend- 
ant the  onus  of  disproving  it,  unless  the  proved  circumstances 
attending  the  killing  rebut  the  presumption. 

9.  The  other  charges,  given  at  the  re<iue8t  of  the  solicitor, 
assert  correct  legal  propositions;  and  if  considered  objectiona- 
ble, because  of  tbeir  generality,  or  because  calculated  tc>  mislead 
the  jury,  qualifying  or  explanatory  instVuctions  should  have 
been  asked. 

10.  Charges  should  be  framed  in  reference  to  the  evidence; 
and  if  their  tendency  is  to  mislead,  or  they  withdraw  from  the 
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consideration  of  the  jury  any  material  fact,  wliich  the  evidence 
tends  to  prove,  they  may  be  properly  refused.  The  first  three 
charges  requested  by  the  defendants  omit  from  the  facts  hypo- 
thetically  stated  either  the  freedom  from  fault  in  bringing  on 
the  difficulty,  or  willingness  to  enter  into  combat,  or  tlie  abil- 
ity to  retreat  without  endangering  safety.  The  others  are 
argumentative. 

From  an  application  of  these  principles  to  the  different  phases 
of  the  case,  as  presented  by  the  record,  it  results  :  If  the  de- 
fendant, Green  Tesney,  went  to  the  store  with  the  intention, 
and  for  the  purpose  of  provoking  a  difficulty,  and  did  provoke, 
or  was  instrumental  in  bringing  it  on  ;  or  if  he  went  there 
without  such  intention  or  purpose,  and  willingly  entered  into 
the  fight,  when  he  could  have  reasonably  avoided  the  same,  and, 
during  its  progress,  inflicted  the  mortal  wounds  intentionally, 
and  William  Tesney  aided  and  encouraged  him,  the  defendants 
are  guilty  of  murder,  or  manslaughter,  as  the  jury  may  find 
that  the  killing  was  with  or  without  malice.  If,  however,  the 
defendants  went  to  the  store  with  peaceful  intentions,  and  for 
a  legitimate  purpose,  and  the  deceased,  on  riding  up  and  dis- 
covering who  Green  Tesney  was,  attacked  him  with  a  pistol,  so 
suddenly,  and  in  such  perilous  ])roximity,  that  an  attem])t  to  re- 
treat would  have  endangered  his  safety  ;  and  he  struck  the 
fatal  blow  under  a  present  pressing  necessity  to  ])revent  great 
bodily  harm,  or  a  reasonable  apprehension  that  such  necessity 
existed,  and  was  without  fault  in  bringing  on  the  difficulty, 
they- are  not  guilty  of  any  criminal  offense. 

The  jury  must  be  satisfied  beyond  a  reasonable  doubt — !iot  a 
capricious  or  fished  doubt,  but  a  doubt  from  which  the  mind  is 
not  reasonably  free — of  the  truth  of  every  material  fact,  neces- 
sary to  the  guilt  of  the  defendant.  If  they  entertain  a  reason- 
able doubt  as  to  any  such  fact,  or  whether  the  killing  was  in 
self-defense,  construed  by  the  principles  wo  have  stated,  the 
defendants  are  entitled  to  an  acquittal. 

We  discover  no  error  in  the  other  rulings  of  the  court. 

Reversed  and  remanded.  Defendants  will  remain  in  custody, 
until  discharged  by  due  course  of  law. 
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Miller  v.  The  State. 

Indictment  for  Burglary. 

1.  Barglarff  in  br.'iikinj  and  entering  corn-rrih  ;  proof  of  value  of  corn, 
and  charge  an  to. — That  the  use  of  corn  as  food  for  horses  and  mules 
constitutes  value,  is  a  fact  which  all  men  are  presumed  to  know;  and 
the  court  may  charge  the  jury,  that  they  may  concIu«le  the  corn  was  val- 
uable, if  the  proof  shows  that  it  was  used  to  feed  horses  or  mules;  and 
circumstantial  proof  being  suflicient,  if  strong  and  convincing  to  the  sat- 
isfaction of  the  jury,  may  refuse  to  instruct  them  that  the  fact  that  the 
corn  had  value  must  "  be  positively  proved  by  the  evidence." 

2.  Same  ;  breaking  and  entering,  as  element  of  offense. — The  corn 
having  been  abstractetl  from  the  crib  by  the  defendant,  by  thrusting  his 
arm  through  an  opening  l>etween  the  chinks,  if  he  ma<k'  or  enlarged  the 
opening  for  the  purpose,  this  would  constitute  a  sufHcient  breaking  as  an 
element  of  burglary ;  but,  if  the  opening  was  neither  made  nor  enlarged 
by  him,  though  he  thrust  in  his  arm  and  took  out  the  corn,  and  might 
thereby  be  guilty  of  larceny,  he  would  not  be  guilty  of  burglary. 

3.  Sentence  to  hard  labor  for  costs;  correction  of  clerical  error. — A 
sentence  to  hard  labor  for  non-payment  I'f  costs,  in  a  criminal  prosecu- 
tion for  a  misdemeanor,  can  not  excee<l  eight  months,  nor  fifteen  months 
in  a  case  of  felony  (Sess.  Acts  18S0-81,  p.  67);  but  a  sentence  beyond 
this  limit,  being  a  clerical  error,  will  be  corrected  by  this  court,  it  the 
record  contains  no  other  error. 

From  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  H.  C.  Speake. 

The  indictment  in  this  case  chartjed  that  the  defendant, 
George  Miller,  with  intent  to  steal,  broke  into  and  entered  a 
corn-crib  of  John  Fanning,  a  building  specially  constructed  to 
hold  or  keep  corn,  and  in  which  corn,  a  thing  of  value,  was  at 
the  time  kept  for  use.  The  defendant  pleaded  not  guilty,  and 
was  tried  on  issue  joined  on  that  plea;  and  being  convicted,  he 
was  sentenced  by  the  court  to  hard  labor  for  the  county  for 
one  year,  and,  to  an  additional  term  of  469  days  for  the  non- 
payment of  the  costs,  which  were  taxed  at  !^140.50.  On  the 
trial,  as  appears  from  the  bill  of  exceptions,  the  prosecution 
proved  by  one  Davis,  who  was  a  tenant  of  John  Fanning,  that 
when  he  went  to  the  stable  on  Tuesday  morning,  June  '27th, 
1876,  about  day-light,  "  it  being  light  enough  for  him  to  see 
soraethinj;  white  under  the  trough  in  which  his  horses  were 
eating,"  he  shoved  his  foot  under  the  trough,  and  found  it  was 
the  defendant,  who  had  a  sack  on  the  ground  containing  about 
a  half-bushel  of  corn  ;  that  he  thereupon  arrested  the  defend- 
ant, carried  him  to  his  house,  and  kept  him  there  for  several 
hours,  until  the  arrival  of  a  constable  for   whom  he  had  sent. 
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As  to  the  character  of  the  building,  the  ownership  of  the  prop- 
erty, &c.,  this  witness  further  testified  :  "There  was  a  shed 
around  the  crib  with  a  door  to  it,  and  witness  used  the  shed  as 
a  stable  for  his  mule.  He  rented  the  land  from  Mr.  Fanning 
vvlipre  the  crib  and  stable  were.  He  used  the  stable  while  Mr. 
Fanning  used  the  crib  to  keep  corn  in.  There  was  about  forty 
or  fifty  bushels  of  corn  in  the  crib  at  the  time.  Mr.  Fanning 
kept  the  key  of  the  crib,  and  furnished  and  fed  the  mules,  and 
they  farmed  on  equal  shares.  Whenever  witness  w'anted  corn 
for  his  mules,  he  would  tell  Mr.  Fanning,  who  would  put  corn 
enough  in  the  little  crib  (which  was  near  this  big  one)  to  feed 
his  mules  for  several  days.  The  crib  was  chinked  around. 
Witness  noticed,  on  the  morning  he  caught  defendant  in  his 
stable,  that  some  of  the  chinks  had  been  taken  out  of  the  crib 
above  the  horse-trough,  and  some  of  the  back  had  been  knocked 
off  the  log.  The  chinks  w'ere  about  two  or  three  inches  thick, 
and  a  foot  or  more  in  length.  Witness  had  never  noticed  any 
holes  in  the  crib,  or  chinks  taken  out,  before  that  morning; 
and  the  chinks  were  not  taken  out  the  evening  before,  when  he 
went  in  and  fed  his  mules.  The  hole  was  large  enough  for  him 
to  put  his  hand  in."  The  witness  testified,  also,  that  corn  was 
then  selling  in  the  neighborhood  at  forty  cents  per  bushel. 
Said  Fanning,  the  owner  of  the  crib,  also  testified  substantially 
to  the  same  facts  as  to  the  ownership  of  the  property,  the  con- 
tents of  the  crib,  and  the  contract  between  him  and  Davis  as  to 
the  cultivation  of  the  land ;  and  he  further  testified  to  confes- 
sions voluntarily  made  to  him  by  the  defendant,  on  the  morn- 
ing of  his  arrest,  when  brought  into  his  presence  by  the  consta- 
ble. Tile  defendant  introduced  evidence  tending  to  show  that, 
at  and  about  the  time  of  the  commission  of  the  alleged  offense, 
he  had  been  selling  meal  for  said  Davis,  and  taking  corn  in 
payment ;  that  Davis  owed  him  four  bushels  a  few  days  be- 
fore, and  delivered  a  sack  in  payment,  telling  him  to  send  or 
come  for  the  balance  if  the  sack  did  not  contain  that  quantity  ; 
that  the  sack  contained  in  fact  only  about  three  bushels,  and  he 
sent  word  to  that  effect  to  Davis;  and  that  he  left  home  on  said 
Tuesday  morning,  after  day-light,  with  the  avowed  purpose  of 
going  for  the  bushel  of  corn  which  Davis  owed  him.  These 
facts  were  proved  by  the  testimony  of  the  defendant's  own 
children,  whom  he  introduced  as  witnesses,  and  in  the  state- 
ment which  he  himself  made  to  the  jury  ;  and  he  further  stated, 
"  that  the  said  Davis  took  the  ears  of  corn  from  the  crib, 
through  a  crack  between  the  logs,  and  put  them  in  the  sack 
while  defendant  held  it  open." 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence, 
and  the  above  is  the  substance  of  it.  Thereupon,  the  court 
charged    the  jury   as  follows :    ."  That  an    article  has    value, 
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may  l>e  proved  l>y  the  uses  to  wliich  it  is  put;  and  if  the 
proof  shows  to  tlie  jury,  beyond  a  reasonable  doybt,  that 
said  corn  was  used  to  feed  liorses  or  mules,  they  must  conchide 
that  the  corn  was  valuable.''  The  defendant  excepted  to  this 
charge,  and  then  requested  the  following  charges,  which  were 
in  writing,  and  each  of  which  was  refused  by  the  court: 
(l.)''The  ownership  of  the  building  alleged  to  have  been 
broken  into  and  entered  must,  under  this  indictment,  l)e  proved 
beyond  a  reasonable  doul)t  to  be  in  John  Fanning  ;  and  if  the 
jury  should  tind,  from  the  evidence,  that  the  ownership  of  said 
building  was  in  said  Fannitig  and  said  Davis  jointly,  their  ver- 
dict is  bound  to  be  in  favor  of  the  defendant."  (2.)  "  If  the  jury 
believe,  from  the  evidence,  that  the  building  of  which  the  crib 
was  a  part,  from  which  the  corn  is  alleged  to  have  been  stolen 
by  the  defendant,  was  in  the  joint  use  of  said  Fanning  and  said 
Davis,  and  was  used  by  them  for  their  mutual  convenience, 
then  they  must  tind  the  defendant  not  guilty."  (3.)  "The  jury 
can  not  take  it  for  granted  that  the  corn  was  of  value,  unless  it 
is  positively  proved  by  the eviderjce."  (4.)  "If  the  jury  are  in 
doubt,  as  to  whether  jmy  evidence  lias  been  introduced  touch- 
ing the  value  or  worthlessness  of  the  corn  alleged  to  have  been 
kept  in  thecrib,  which  the  defendant  is  charged  to  have  broken 
into  and  entered,  they  must  not  consider  any  fact  of  which 
they  doubt  whether  such  evidence  has  or  has  not  been  given." 
(5.)  "If  the  jury  find,  from  the  evidence,  that  the  etjtrance  to 
the  corn-crib,  through  wliich  the  corn  was  taken,  was  effected 
through  an  opening  previously  made  there  by  Davis,  and  not 
by  the  defendant,  this  is  not  a  burglarious  entrance  by  the  de- 
fendant, and  the  jury  must  acquit  him."  To  the  refusal  of  these 
several  charges  the  defendant  duly  excepted. 

W.  L.  Clay,  and  Geo.  S.  Goruon,  for  appellant. 

T.  N.  ItfcCLKLLAN,  Attorney-General,  for  the  State. 

STONE,  C  J. — There  was  certainly  testimony  in  this  case 
that  the  corn  had  value.  Use  as  food  for  horses  and  mules, 
constitutes  value,  as  all  men  must  be  presumed  to  know.  Hut 
there  was  evidence  that  corn,  in  that  neighborhood,  was  worth 
fifty  cents  a  bushel,  and  that  there  were  in  the  crib  from  one 
hundred  and  fifty  to  two  hundred  bushels  of  corn.  If  this  tes- 
timony was  believed,  there  was  anijile  evidence  of  value.  The 
Circuit  Court  did  not  err  in  the  affirmative  charge  given,  nor 
in  refusing  to  give  charges  three  and  four  asked  by  tlie  defend- 
ant. There  being  proof  that  corn  had  value,  there  is  no  rule  of 
law  that  that  fact,  any  more  than  any  other,  shall  l^e  "positively 
proved  by  the  evidence."     Circumstantial  evidence  is  sufficient, 
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if  strongand  convincing  enough.  Charge  four  was  rightly  re- 
fused, because  it  is  both  -abstract  and  involved.  So,  charges 
one  and  two  are  abstract,  for  there  is  no  testimony  that  Davis 
had  any  ownership  or  use  in  the  crib.  They  were  rightly  re- 
fused on  that  account,  if  for  no  other. — M.  cfc  E.  Railvjay  Co. 
V.  Kolb,  73  Ala.  396 ;  1  Brick.  Dig.  338,  §  41. 

2.  The  testimony  of  the  witness  Davis  tended  to  show, 
that  the  defendant  removed  the  filling  or  obstruction  which  had 
been  placed  in  the  chinks  of  the  crib,  and  thereby  effected  an 
opening,  through  which  he  thrust  his  arm,  and  by  that  means 
abstracted  the  corn  he  is  charged  with  intending  to  steal.  This, 
if  true,  would  be  a  sufficient  breaking,  to  constitute  that  ele- 
ment of  the  crime  of  burglary.  The  defendant  testified,  that 
he  did  not  remove  the  obstruction,  but  that  it  had  been  previ- 
ously removed,  and  the  opening  was  there  when  he  went  there. 
He  also  testified,  that  Davis  himself  took  the  corn  out  of  the 
crib.  Now,  if  the  defendant  removed  nothing,  and  neither  ef- 
fected nor  enlarged  the  opening  through    which  the  corn  was 

.taken  out,  then  he  was  not  guilty  of  burglary,  even  though  he 
thrust  his  arm  in,  and  took  out  the  corn.  His  act,  in  such 
event,  might  be  larceny.  The  fifth  charge,  asked  by  defend- 
ant, raises  this  question.  It  claimed  an  acquittal,  on  the  hy- 
pothesis of  defendant's  statement  of  the  facts  in  the  case.  On 
that  hypothesis,  he  would  not  be  guilty  of  burglary;  for,  to 
constitute  that  crime,  there  must  be  both  a  breaking  and  en- 
tering, as  well  as  the  intent  to  steal,  or  to  commit  a  felony. — 3 
Green.  Ev.  §§  88,  76,  et  seq.\  2  Russ.  on  Crimes,  9th  Ed.,  2 ; 
Pines  V.  State,  50  Ala.  153;  Brown  v.  State,  55  Ala.  123; 
Walker  V.  State,  63  Ala.  49. 

3.  There  is  an  error  in  the  judgment  for  costs.  The  sen- 
tence to  hard  labor  for  the  non-payment  of  costs,  can  not  now 
exceed  eight  months  in  cases  of  misdemeanor,  and  fifteen 
months  in  cases  of  felony.  The  sentence  in  this  case  exceeds 
fifteen  months. — Sess.  Acts,  1880-81,  37.  This  error  being 
clerical,  if  the  only  one  in  the  record,  would  have  been  here 
corrected. 

Reversed  and  remanded. 
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Ije>viii  r.  The  State. 

Prosecution  for  default  in  Working  Public  Road. 

1.  Exemplion  from  dulij  to  trurk  public  mnd;  employee  of  Alnhama  In- 
fane  Ho»pHal. — A  person  can  nut  claim  exemption  from  theilutyof  work- 
ing on  the  public  roads  (Sess.  A<;ts  187<>-7,  p.  13o),  on  the  ground  tliat  he 
18  an  employee  of  the  Alabama  Insane  HospiUil  (Code,  §  1500),  when  he 
does  not  show  that  he  was  en}rajre<l  in  that  capacity  at  the  time  he  was 
notified  or  summoned  to  work  on  the  road. 

2.  Same;  memberx  of  incorporated  fire-company. — An  active  member 
of  an  incorporated  fire-company,  whose  charter  exempts  its  members 
"  from  military  duty,  road-tnx,  and  performance  of  jury  duty,"  is  exempt 
from  the  statutory  duty  of  workini;  the  public  roads ;  the  won!  "road-tax" 
being  construed  to  mean  road-duty,  since  otherwise  it  would  have  no 
field  of  o|>eration. 

From  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon,  S.  H.  SpRorr. 

This  prosecution  was  commenced  before  a  justice  of  the 
peace,  and  was  removed  into  the  Circuit  Court  by  appeal,  where 
It  was  "submitted  on  tlie  followinj?  agreed  statement  of  facts 
in  writing:  Tiie  defendant  was  living  just  outside  (about  a 
quarter  of  a  mile)  of  the  corporate  limits  of  Tuskaloosa,  and 
was  an  employee  of  the  Alabama  Insane  Hospital,  about  one 
mile  from  the  city  limits.  At  the  time  he  was  warned  to  work 
the  public  road,  he  was  an  active  member  of  Tuskaloosa  Fire 
Company  No.  1,  ajid  had.  for  three  years,  been  attending  the 
meetings  and  fire-alarms  in  said  city,  as  the  other  regular  mem- 
bers of  said  cosnpany.  Defendant  was  regularly  and  legally 
warned,  by  the  proper  person,  to  work  the  proper  public  road 
in  Tuskaloosa  precinct,  on  which  he  lived,  and  near  his  resi- 
dence; and  he  refused  to  work  the  road  for  four  and  a  half 
days,  claiming  his  exemption  by  virtue  of  being  a  member  of 
said  fire-company.  The  above  was  all  the  testimony  in  the 
cause.  The  court  charged  the  jury  in  writing,  at  the  instance 
of  the  State,  as  follows :  '  The  facts  are  agreed  upon,  and  if  the 
jury  believe  the  evidence,  they  will  find  the  defendant  guilty, 
and  assess  such  fine  as  they  see  proper,  not  less  than  one  dollar 
per  day,  and  not  more  than  two  dollars  per  day';  to  which 
charge  the  defendant  excepted." 

Wood  &  Wood,  and  H.  B.  Foster,  for  appellant. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 
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SOMERVILLE,  J.— The  defendant  was  c(mvicted  of  failing 
to  work  the  public  roads,  after  being  legally  notified  to  do  so. 
Acts  1876-77,  p.  135. 

The  only  question  raised  is,  whether  the  defendant  was  not 
exempt  from  liability  to  road  duty,  under  the  agreed  state  of 
facts,  as  recited  on  the  bill  of  exceptions. 

It  is  first  contended,  that  the  defendant,  being  an  employee 
of  the  Alabama  Insane  Hospital,  was  for  this  reason  exempt, 
under  the  provisions  of  section  1500  of  the  Code  of  1876.  It 
is  a  sufficient  answer  to  this  suggestion,  that  the  bill  of  excep- 
tions fails  to  show  that  the  defendant  was  occupied  or  engaged 
in  the  capacity  of  such  employee,  at  the  time  he  was  notified  to 
work  the  road.  Construing  the  bill  of  exceptions  most  strongly 
against  the  exceptant,  the  inference  of  fact  must  be  taken  to  be 
otherwise. 

The  second  ground  upon  which  such  claim  of  exemption  is 
based  is,  that  the  defendant  was,  at  the  time  of  being  warned,  an 
active  member  of  the  Tuskaloosa  Fire  Company,  No.  1,  having, 
for  several  years  previous,  regularly  performed  the  duties  of  a 
fireman  in  such  organization.  It  is  provided  by  section  4  of 
the  act  incorporating  this  company,  that  its  members  shall  be 
"exempt  from  military  duty,  road-tax^  performance  of  jury 
duty  as  grand  and  petit  jurors  in  the  Circuit  and  Probate 
Courts  of  Tuskaloosa  county,  so  long  as  they  continue  to  per- 
form the  duties  of  firemen  under  this  act." — Acts  1851-52,  p. 
279.  Does  "road-tax",  in  this  section,  mean  road-duty?  If 
not,  can  the  word  have  any  operation  whatever^  The  obvious 
purpose  of  the  exemption  is  to  relieve  members  of  this  fire- 
company  from  certain  public  duties,  which  ai-e  so  continuous  in 
their  nature  as  to  interfere  seriously  with  the  prompt  discharge 
of  their  duties  as  firemen.  It  has  long  been  the  policy  of  our 
legislation  to  encourage  organizations  of  this  kind,  which  usually 
have  their  origin  in  motives  of  an  unselfish  and  public-spirited 
benevolence.  While  we  recognize  the  rule,  that  the  intention 
to  exeiupt  particular  classes  or  individuals  from  public  burdens 
should  1)6  expressed  in  clear  and  unambiguous  terms,  and  that 
such  exemptions  should  be  generally  construed  with  strictness; 
yet  it  is  not  to  be  contended  that  this  rule  of  construction  should 
be  carried  so  far  as  to  defeat  entirely  the  legislative  purpose. 
It  is  only  one  of  many  rules  by  which  we  are  enabled  to  ascer- 
tain such  intention.  In  our  opinion,  the  word  "road-tax"  was 
intended  here  to  mean  road-duty.  It  is  used  in  connection  with 
the  cognate  subjects  of  military  duty  and  jury  duty.  In  its 
strict  sense,  there  is  no  such  assessmeut  as  a  road-^aa?  under  our 
laws.  The  nearest  approach  to  it  is  the  additional  poll-tax 
wdiich  is  sometimes  imposed  in  city  charters  as  the  price  of  ex- 
emption from  liability  to  work  on  the  streets  of  a  city. — Acts 
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1872-73.  p.  38,5,  ^  39.  We  do  not  tlnnk  it  had  reference  to 
this  poll-tax.  It  ninst  be  construed  to  niean  an  assessment  upon 
the  personal  lahor  of  the  party  liahle  to  road  duty,  which,  in  a 
broad  and  coinprehensive  sense,  is  in  the  nature  of  a  tax. —  Bunk 
of  li/iaca  v.  King,  12  Wend.  390.  If  this  construction  is  not 
given  it,  no  field  whatever  is  left  for  its  operation.  It  would 
offend  a  fiindauiental  ride  of  statutory  construction,  to  sav  that 
the  General  Assembly  meant  nothing  by  the  words  which  they 
have  chosen  to  use,  merely  because  oif  their  ambiguity  of  mean- 
ing. It  is  only  eases  of  this  nature  which  re<juire  the  aid  of 
judicial  constructiou.  Those  free  from  all  aml>iguity  and  doubt 
need  none. 

The  charge  of  the  Circuit  (/ourt  was,  in  our  opinion,  erro- 
neous; and  the  judgment  is  reversed,  and  the  cause  remanded. 


Parker  r.  The  State. 

Indictment  for  Bigamy. 

1.  Proof  of  former  marriage. — In  a  prosecution  for  hJKaniy  (Co<l<», 
^  4185),  the  fac-t  of  a  former  marriage,  valitl  by  the  laws  of  the  country  in 
which  it  was  contracted,  must  be  proved  by  com|)etent  evidence,  and 
beyond  a  reasonable  doubt ;  but  it  may  be  proved  by  the  admissions  or 
confessions  of  the  defendant,  in  the  absence  of  any  evidence  of  statutory 
regulations  on  tlie  subject,  witliout  the  pro<luction  of  a  record,  or  the  tes- 
timony of  a  person  who  was  present,  the  sufhciency  of  such  admissions 
or  confessions  being  aquestion  for  the  determination  of  the  jury. 

2.  Proof  that  former  irife  (or  htishand)  van  hIIII  Urinij. — Tlie  prosecu- 
tion must  prove,  also,  that  the  former  wife  (or  hustljand)  was  luing  at 
the  time  the  second  marriage  was  contracted ;  but  this  may  \\e 
I»roved  by  circumstantial  evidence,  and  positive  evidence  is  not  indis- 
pensable. 

3.  Same;  presumption  as  to  rontinuanre  of  life,  or  of  death  from  ohgence 
for  five  yearn. — When  the  prosecutioij  has  proved  thatthe  former  wife  (or 
husband)  was  alive  at  a  specified  time  before  the  second  marriage,  a  pre- 
sumption arises  in  favor  of  the  continuance  of  life,  and  it  is  then  incum- 
bent on  the  defendant  to  prove  death,  or  a  continuous  absence  for 
the  period  prescribed  by  the  statute  (Code,  §418<>) ;  and  if  he  left  his  wife 
in  the  State  in  which  they  were  married,  her  continued  residence  there 
is  not  abgetice  within  the  meaning  of  the  statute. 

4.  Suffiriencij  of  indictment. — An  indictment  for  bigamy  mu^t  aver 
that  the  second  marriage  was  unlawful,  and  it  is  not  sufficient  to  aver 
that  the  defendant,  "having  a  former  wife  living,  nmrried  A.  B." 

From  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  S.  II.  Spkott. 

The  indictment  in  this  case  contained  but  a  single  connt, 
which  charged  that  the  defendant,  Abner  H.  Parker,  l^efore 
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the  finding  of  the  indictment,  "having  a  former  wife  living, 
married  one  Maggie  Earnest,  against  the  peace,"  &c.  There 
was  no  demurrer  to  the  indictment,  but,  after  conviction,  the 
defendant  moved  in  arrest  of  judgment,  on  account  of  the  in- 
sufficiency of  the  indictment ;  wliicli  tnotion  was  overruled.  On 
the  trial,  as  the  bill  of  exceptions  shows,  the  State  introduced 
Geo.  S.  Earnest  as  a  witness,  who  was  a  brother  of  said  Maggie 
Earnest,  and  who  testified  to  the  marriage  of  the  defendant 
with  the  said  Maggie  Earnest  on  the  5tli  of  November,  1884. 
This  witness  further  testified  that,  in  April,  1884,  he  received 
letters  and  telegrams  from  North  Carolina,  which  led  to  the 
defendant's  arrest  on  the  charge  of  bigamy;  and  he  repeated 
conversations  between  himself  and  the  defendant,  at  the  time 
of  the  arrest,  and  subsequently  thereto,  in  which  the  latter  ad- 
mitted his  former  marriage  in  North  Carolina,  but  protested 
that,  at  the  tiine  of  his  second  marriage,  he  did  not  know 
whether  his  first  wife  was  living  or  dead,  and  promised,  on 
condition  of  his  release,  to  go  back  to  North  Carolina  and  take 
care  of  her;  and  further  admitted  that,  in  October,  1884,  he 
liad  written  to  her,  telling  her  that  he  was  going  to  Texas,  or 
Louisiana,  and  that  she  must  not  write  to  him  again  at  Oxmoor, 
One  King,  another  witness  for  the  State,  testified,  in  substance, 
that  he  had  known  the  defendant  in  Goldsboro,  North  Caro- 
lina, which  place  witness  left  in  June,  1883  ;  that  there  was  a 
woman  in  that  place,  "who  was  known  there  as  the  defendant's 
wife,  and  who  had  a  daughter,  whom  witness  understood  to  be 
defendant's:  that  defendant  had  children  in  Goldsboro,  and 
witness  knew  his  son  Stanley,"  and  frequently  saw  defendant 
at  the  house  where  the  woman  and  her  daughter  lived ;  and 
that  when  he  met  the  defendant,  more  than  a  year  afterwards, 
in  Georgia,  and  later  at  Oxmoor,  Alabama,  and  made  inquiries 
after  his  family,  defendant  said  that  they  were  all  well. 

The  court  charged  the  jury,  in  writing,  as  follows:  (1.) 
"On  a  trial  for  bigamy,  proof  of  the  first  marriage  and  its  va- 
lidity may  be  proved  by  the  defendant's  confessions  alone." 
(2.)  "Confessions  of  guilt  alone  may  not  be  sufficient  to  con- 
vict, but  confessions  alone  are  sufficient  to  prove  the  first  mar- 
riage ;  and  if  there  is  other  evidence  to  prove  the  second  mar- 
riage, that  is  to  be  considered  by  the  jury." 

The  defendant  excepted  to  each  of  these  charges,  and  re- 
quested the  following  charges  in  writing :  (1.)  "If  the  jury 
believe  the  evidence,  they  must  find  for  the  defendant."  (3.) 
"To  make  out  a  case  of  bigamy,  the  proof  must  sliow  that  the 
defendant  married  Miss  Earnest,  having  at  the  time  another 
wife  living,  and  confessions  alone  are  not  sufficient  to  show  the 
former  marriage;  and  if  the  jury  do  not  find  from  the  evidence 
other  facts  corroborating  such  confessions,  they  must  find  the 
Vol.  Lxxvn. 
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defendant  not  guilty."  (4.)  "If  the  jury  believe,  from  the  ev- 
idence, that  the  defendant  married  Miss  Earnest  in  November, 
1884,  and  that  at  various  times,  before  and  since  said  marriage, 
he  confessed  to  having  a  former  wife  living;  they  would  not 
l)e  authorized  to  find  the  defendant  guilty,  unless  they  further 
find  that  he  actually  cohabited  with  tht  woman  alleged  to  be 
his  former  Wife;  and  cohabitation  means  a  living  together  by  a 
man  and  woman  as  husband  and  wife."  (5.)  "Even  if  the 
jury  believe,  from  the  evidence,  that  the  deiFendant  had  a  wife 
living  in  June,  1883,  that  does  not  show  that  she  was  living  in 
November,  1884,  when  the  second  marriage  is  alleged  to  have 
taken  place.  It  is  incumbent  on  the  prosecution  to  prove  that 
the  defendant  had  another  wife  living  at  the  very  time  of  the 
second  marriage;  and  if  the  State  has  failed  to  prove  this  fact, 
the  jury  must  find  the  defendant  not  guilty."  (6.)  "If  the 
jury  believe,  from  the  evidence,  that  the  defendant  had  a  wife 
living  in  October,  1884,  that  does  not  show  that  she  was  living 
on  the  first  of  November,  1884,  when  the  second  marriage  is 
alleged  to  have  taken  place;  and  it  is  incumbent  on  the  State 
to  show  that  he  had  another  wife  living  at  the  time  of  the  sec- 
ond marriage."  (7.)  "Having  a  former  wife  living  at  the 
time  of  the  second  marriage,  is  a  necessary  ingredient  of  the 
offense  of  bigamy  ;  and  the  second  marriage  l)eing  admitted, 
confessions  alone  of  having  a  former  wife  living  at  the  time 
will  not  authorize  a  conviction."  (9.)  "Marriage  may  be 
proved  by  cohabitation  and  reputation  ;  but  there  must  be  suffi- 
cient proof  to  establish  to  the  satisfaction  of  the  jury,  beyond  a 
reasonable  doubt,  actual  cohabitation — that  is,  living  together 
as  man  and  wife."  (10.)  "Evidence  which  might  satisfy  the 
jury  that  the  defendant  had  a  wife  living  in  June,  1883,  is  not 
proof  that  he  had  a  wife  living  when  he  married  Miss  Earnest 
in  November,  1884,  but  is  a  circumstance  to  be  considered  by 
the  jury;  and  the  fact  that  she  was  shown  to  have  been  living 
in  June,  1883,  creates  no  presumption  that  she  was  living  at  the 
time  of  the  marriage  in  November,  1884.  On  the  contrary,  the 
law  presumes  the  innocence  of  the  defendant  until  the  contrary 
is  shown ;  and  as  between  the  presumption  of  the  continuation 
of  life  of  the  alleged  first  wife  and  the  innocence  of  the  defend- 
ant, the  law  would  presume  the  death  of  the  alleged  first  wife, 
in  order  to  sustain  the  presumption  of  the  defendant's  inno- 
cence." The  court  refused  each  of  these  charges,  and  the  de- 
fendant excepted  to  their  refusal. 

E.  T.  Taliaferro,  for  the  appellant. — Proof  of  reputation 

alone,    without    cohabitation,    is     not    sutiicient. — Wharton's 

Crim.Ev.  g§  170-71;  We^tjiehi  v.   U  rt/vfn,  3  Ilalst.  340  ;   Wood 

V.  The  State,  62  Geo.  4u6';  58  Illinois,  58 ;  Lamjtry  v.  State,  3(> 
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Ala.  536  ;  Williams  v.  State,  54  Ala.  136  ;  Brown  v.  The  States 
52  Ala.  338  ;  9  Paige,  614.  Confessions,  without  proof  aliunde 
of  marriage,  are  not  sufficient. — Wliarton's  Crim.  Ev.  §  172. 
When  the  presumption  of  life  conflicts  with  that  of  innocence, 
the  latter  will  prevail. — U.  S.  Digest,  1st  series,  vol,  5,  503; 
Sharp  V.  Johnson,  22  Ark.  79 ;  West  v.  State,  1  Wise.  209 : 
Cameron  v.  The  State,  14  Ala.  550  ;  1  Greenl.  Ev,  §  35  ;  WilMe 
V.  Collins,  48  Miss.  511 ;  4  N,  Y.  237 ;  3  Stark.  Ev,  895, 

T,  N.  McClellan,  Attorney-General,  for  the  State. — (1.) 
The  exception  to  the  charges  given  was  general,  and  can  not 
prevail  if  any  of  them  is  correct. —  Chatteaux  v.  State,  52  Ala. 
388  ;  Oden  v.  State,  52  Ala.  401 ;  Stovall  v.  Fowler,  72  Ahi.  77 ; 
Farley  v.  State,  72  Ala.  170.  (2.)  -The  charges  asked,  as  to 
the  sufficiency  of  confessions  alone  to. prove  the  former  mar- 
riage, were  properly  refused,  because  abstract,  since  there  was 
other  evidence  in  addition  to  the  confessions.  That  confessions 
alone  are  sufficient,  especially  when  the  first  marriage  occurred 
in  another  State,  see  Williams  v.  State,  54  Ala.  131,  and  au- 
thorities there  cited  ;  48  Amer.  Dec.  115,  Note.  (3.)  Proof 
of  marriage  alone,  without,  cohabitation,  was  sufficient. — Beggs 
V.  State  55  Ala.  108.  (4.)  A  presumption  is  evidence  only 
— nothing  more  nor  less.  In  criminal  cases,  the  presumption 
of  innocence  does  not  prevail  against  the  presumption  of  malice 
arising  from  the  use  of  a  deadly  weapon,  nor  against  the  pre- 
sumption that  a  man  intends  the  natural  consequences  of  his 
acts, — Dotson  v.  State,  62  Ala.  141 ;  Jones  v.  State,  68  Ala.  85. 
Nor  can  it  overcome  the  presumption  as  to  the  continuance  of 
life,  especially  on  the  facts  proved  in  this  case. —  Cameron  v. 
State,  14  Ala.  550 ;  2  Ad.  &  El.  540, 

CLOPTON,  J, — When  marriage  constitutes  an  essential 
ingredient  of  a  criminal  offense,  a  marriage  in  fact,  valid 
according  to  the  laws  of  the  country  where  contracted,  must  be 
proved  by  competent  evidence,  beyond  reasonable  doubt.  In 
respect  to  the  competency  of  the  confessions  of  the  defendant, 
as  evidence  of  the  first  marriage,  in  a  prosecution  for  bigamy, 
the  authorities  both  in  England  and  this  country  have  differed. 
The  weight  of  authority  is  in  support  o^  the  proposition,  that, 
in  the  absence  of  local  laws  prescribing  formalities  and  ceremo- 
nies to  validate  a  marriage,  the  first  marriage  may  be  proved  by 
the  admissions  of  the  accused. -JI/?7^5  v.  U.  States,  103  U,  S,  304, 
A  review  of  the  authorities  will  not  serve  any  useful  purpose, 
as  the  rule  that  such  confessions,  when  voluntary  and  properly 
identified,  are  admissible  in  evidence,  on  the  same  principle,  and 
in  like  manner  as  other  confessions,  may  be  regarded  as  settled 
in  this  State.     In  Langtrey  v.  State,  30  Ala.  536,  it  was  held, 
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that  in  prosecutione  for  bigamy,  marriage  may  be  proved  by 
coliabitation  and  the  confessions  of  the  party  ;  and  if  the  proof 
be  full  and  satisfactory,  it  is  not  necessary  to  produce  either 
the  record  of  tlie  marriage,  or  the  testimony  of  a  jierson  who 
was  present.  And  in  Willia7ni<  v.  State,  54  Ala.  131,  it  was 
held,  that  as,  by  the  common  law,  consent,  followed  by  cohabi- 
tation, constitutes  a  valid  marriage,  the  admission  of  a  mar- 
riage in  a  State  where  the  common  law  is  presumed  to  exist,  is 
the  admission  of  a  fact  which  n)ay  rest  in  parol  only — of  which 
there  is  not  necessarily  higher  evidence  ;  that  such  adinissions 
are  competent  evidence  of  a  marriage,  and  that  the  jury  were 
to  determine  whether  they  involved  an  admission  of  its  validity. 
Cohabitation  and  reputation  alone  may  not  be  sufficient,  as 
cohabitation  frequently  occurs  without  marriage,  and  the  rela- 
tion of  husband  and  wife  is  sometimes  assumed  to  avoid  scan- 
dal and  social  ostracism.  The  presumption  of  marriage  from 
cohabitation  and  reputation  is  more  or  less  strong  according  to 
the  accompanying  circumstances  ;  but  confessions  of  marriage 
may  be  supplemented  and  strengthened  by  proof  of  cohabita- 
tion and  reputation.  The  admissions  of  the  defendant,  of  a 
first  marriage  in  North  Carolina,  were  admissible  in  evidence, 
there  being  no  proof  of  any  statutory  regulations.  No  question 
is  raised  as  to  the  voluntary  character  of  the  confessions ;  and 
the  sufficiency  of  the  confessions,  and  former  admissions,  to 
establish  the  fact  and  validity  of  the  first  marriage,  was  for  the 
determination  of  the  jury.  If  sufficient  to  satisfy  them  beyond 
a  reasonable  doubt,  no  other  evidence  is  necessary. —  Williams 
V.  State,  supra. 

2.  Proof  that  the  first  wife  was  living  at  the  time  of  the 
second  marriage  is  essential  to  conviction.  Direct  and  positive 
evidence  is  not  indispensable.  The  fact  may  be  shown  by  cir- 
cumstantial evidence.  By  the  common  law,  the  continuation 
of  life,  ordinarily,  is  presumed  until  death  be  shown.  An  excep- 
tion, borrowed  originally  from  the  statutes  in  relation  to  biga- 
my, is  the  presumption  of  death  after  an  absence  of  seven  years, 
without  having  been  heard  from.  By  our  statute,  any  person 
who  did  not  know,  at  the  time  of  the  second  marriage,  that  his 
or  her  former  wife  or  husband  was  living,  and  whose  former 
wife  or  husband  had  Remained  absent  from  him  or  her  for  the 
last  five  years  preceding  such  second  marriage,  may  lawfully 
marry  a  second  time, — Code,  ^  4186.  To  constitute  the  statu- 
tory exception  an  available  defense,  continuous  absence  for  the 
last  preceding  five  years,  and  ignorance  of  the  life  or  death  of 
the  lormer  husband  or  wife,  must  concur.  When  the  prosecu- 
tion proves  that  the  former  husband  or  wife  wa.><  alive  at  a 
specified  period  before  the  second  marriage,  it  is  incumbent  on. 
the  defendant  to  show  either  death,  or  a  continuous  absence  for 
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the  period  prescribed  bj  the  statute.  Says  Mr.  Wharton  :  "  A 
party  who  marries  within  the  time  limited  by  the  statute  does 
so,  so  far  as  this  exception  is  concerned,  at  liis  own  risk.  .  .  , 
Hence,  on  an  indictment  for  bigamy,  the  death  of  the  liusband, 
if  cLaimed  to  have  occurred  within  seven  years  from  his  absence, 
must  be  proved  as  any  other  fact,  aside  from  the  legal  presump- 
tion created  by  the  exception  to  the  statute." — 2  Whar.  Crim. 
Law,  §§  1704,  1705.  And  in  Jones  v.  Skite,  67  Ala.  84,  Bkick- 
ELL,  C  J.,  construinof  our  own  statute,  says  :  "  Whoever  mar- 
ries a  second  time,  having  a  former  husband  or  wife  living, 
absent  for  a  less  period  than,  five  years,  violates  the  statute,  and 
is  subject  to  punishment." 

It  is  not  meant  there  are  no  cases,  in  which  death  will  be 
presumed  from  unexplained  absence  for  a  less  period  than  five 
years.  Questions  of  conflicting  presumptions  may  arise  ;  and 
the  accompanying  circumstances  as  to  age,  or  health,  or  condi- 
tion may  be  such,  that  the  presumption  of  innocence  will  over- 
come the  presumption  of  the  continuance  of  life. '  A  considera- 
tion of  the  circumstances,  under  wliich  the  one  presumption 
will  countervail,  or  overcome  the  other,  is  unnecessary,  as  no 
question  of  conflicting  presumptions  arises  on  the  record. 
Absence,  from  which  death  is  presumed,  is  absence  abroad  ; 
absence  from  the  former  place  of  abode,  where  nothing  has 
been  heard  of  the  absent  person  by  those  who  would  naturally 
have'heard  of  him,  if  alive.  If  the  defendant  left  his  wife  in 
North  Carolina,  where  they  formerly  resided,  and  absented  him- 
self from  that  State,  the  presumption  of  her  death  can  not  arise 
by  reason  of  his  absence,  or  of  his  having  heard  nothing  from 
her.  To  create  such  presumption,  it  is  necessaiy  to  prove  her 
absence  abroad,  without  being  heard  fron),  during  the  statutory 
period,  or  under  such  circumstances  as  will  authorize  the  pre- 
sumption of  death  within  a  sljorter  period.  There  was  no  evi- 
dence that  the  wife  had  been  absent  abroad  for  any  length  of 
time  ;  and  the  confessions  of  defendant  tended  to  show  he  had 
corresponded  with  her,  to  a  short  time  before  the  second  mar- 
riage— not  exceeding  a  month.  In  such  case,  the  wife  being 
shown  to  be  alive  at  a  specified  period  before  the  second  mar- 
riage, life  is  presumed  to  continue,  and  death,  if  claimed,  must 
be  proved  as  any  other  fact.  A  husband  can  not  create  absence 
by  abandoning  his  family,  and  then  invoke  the  presumption  of 
innocence  to  destroy  the  presumptive  proof  of  continuing  life. 
On  such  facts,  there  can  be  no  inference  of  death,  available  as 
a  defense  ;  and  the  presumption  of  innocence  only  avails  as  in 
other  criminal  cases — that  each  essential  ingredient  of  the 
offense  must  be  proved  beyond  a  reasonable  doubt. 

The  charges  numbered  five,  six  and  ten,  requested  by  the 
defendant,  were  properly  refused.     They  were  tantamount  to 
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instructions,  that  positive  evidence  that  the  former  wife  was 
living  at  the  time  of  the  second  marriage  is  necessary,  and  that 
the  jury  could  not  find  such  fact  from  proof  that  she  was  alive 
a  short  time  prior  thereto.  The  other  charges  requested  assert 
propositions  in  conflict  with  the  principles  of  this  opinion. 
There  is  no  error  in  the  charges  given  at  the  request  of  the 
prosecution. 

4.  We  are  compelled,  however,  to  reverse  the  judgment, 
because  of  a  defect  in  the  indictment.  Both  at  common  law, 
and  under  the  Code,  it  is  necessary  to  aver  that  the  second 
marriage  was  unlawful.  A  person  may  lawfully  marry  a 
second  time,  having  a  former  husband  or  wife  living,  if  within 
the  exceptions  provided  by  section  4186.  While  it  is  not 
required  of  the  prosecution  to  prove  that  the  defendant  is  not 
included  within  either  of  the  exceptions,  it  is  necessary  to  nega- 
tive the  fact  by  an  averment  that  he  unlawfully  married  Uie 
second  time.     Otherwise  an  offense  is  not  necessarily  charged. 

Reversed  and  remanded. 


Williams  v.  The  State. 

Indictment  for  Assault  with  Intent  to  Murder. 

1.  Election. — In  a  prosecution  for  an  assault  with  intent  to  murder, 
if  the  testimony  of  the  prosecutor  shows  two  distinct  assaults  upon  him 
by  the  defendant,  each  being  an  attempt  to  shoot  him  with  a  gun 
within  shooting  distance,  and  the  interval  between  the  two  being  too 
great  to  conHtituletheu)  parts  of  one  and  the  same  transaction,  the  prose- 
cution should  be  required  to  elect  between  the  two  offenses. 

2.  Assault  with  intent  tn  murder  ;  constituents  of  offense  ;  presumption 
of  malice,  from  use  of  d^adh/  weapon. — Every  assault  with  intent  to  kill 
is  not  necessarily  an  assault  with  intent  to  murder :  there  must  lie  malice 
in  the  attempt.  Hut,  when  the  assault  is  made  with  a  deadly  weapon, 
in  sufficient  proximity  to  inflict  a  deadly  wound,  the  law  implies  malice 
from  the  use  of  such  weapon,  and  casts  on  the  defendant  the  onus  of 
proving  that  the  assault  was  in  self-defense,  or  that  the  killinj^,  if  con- 
summated, would  not  have  been  murder;  unless  these  defensive  facts 
are  shown  by  the  testimony  which  proves  the  assault. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

The  indictment  in  this  case  charged  that  the  defendant, 
Frank  Williams,  "  unlawfully  and  with  mnlice  aforethought 
assaulted  Irvin  Johnson  with  a  gun,  with  the  intent  to  murder 
him."  On  the  trial,  as  the  bill  of  exceptions  states,  the  said 
Irvin  Johnson,  being  introduced  as  a  witness  for  the  prosecu- 
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tion,  "testified  in  substance  as  follows:  That  the  defendant 
shot  him  last  year,  in  Mobile  county  ;  that  he  did  not  recollect 
the  exact  time,  but  it  was  since  last  summer  (the  summer  of 
1884),  and  before  the  finding  of  the  indictment ;  and  that  the 
shooting  took  place  under  the  following  circumstances  :     Wit- 
ness was  walking  along  close  to  his  honse,  when  he  saw  the  de- 
fendant lying  in  the  bushes  asleep,  and  called  to  his  wife,  who 
was  the  defendant's  mother,  and  told  her  to  look  at  her  boy 
lying  there  asleep.     Defendant  then  jumped  up,  with  a  gun  in 
liis  hands,  and  snapped  one  barrel  of  his  gun  at  him,  being 
about  twelve  feet  from  him  at  the  time.     Witness  then  turned 
away,  and  walked  to  the  house  of  one  Juzan,  about  three  hun- 
dred yards  distant,  where  there  were  several  persons,  and  told 
them  that  his  boy  down  there  had  tried  to  kill  him  ;  and,  after 
staying  there  a  very  little  while,  he  walked  off  down  a  lane,  on 
the  way  to  town,  and  got  on  a  bridge  which  crossed  the  creek. 
By  this  time,  the  defendant  had  cut  across  the  field  from  where 
he  first  assaulted  witness,  and  came  up  behind  witness,  while 
he  was  walking  across  on  said  bridge,  and  shot  him,  striking 
him  in  the  back  with  one  shot.     Witness  was  walking  away 
from  him  at  the  time,  and  did  not  see  defendant  at  the  time  of 
the  shooting.     When  defendant  shot  witness,  they  were  about 
thirty-nine  steps  apart.     The  shot  was  never  taken  out,  and  is 
now  in  witness'  back.     A  doctor  probed  for  it,  but  could  not 
get  it.     Witness  never  saw  the  shot,  but  he  thought  it  was  a 
buck-shot,  from  the  fact  that  he  saw  where  six  buck-shot  struck 
a  post  near  where  he  was  standing  at  the  time,  and  there  were 
no  shot  in  said  post  up  to  that  time."     Leon  Nicholas,  another 
witness  for  the  State,  "  testified,  that  he  saw  the  defendant  shoot 
at  said  Johnson  on  the  22d  July,  1884;  that  said  Johnson,  just 
before  the  shooting,  came  up  to  the  house  of  one  Juzan,  where 
witness  and  several  other  persons  were,  and  told  them  that  tlie 
defendant  had  tried  to  kill  him ;  that  Johnson  then  started  ofl: 
towards  town,  and,  as  he  was  on  a  bridge  which  crossed  the 
creek,  the  defendant  in  the  meantime  had  crossed  through  the 
field,  and  came  up  to  the  fence  behiud  Johnson,  and  fired, 
Johnsun  walking  away  from  him  at  the  time,  and  being  about 
fifty  yards  olf.     The  defendant  asked  the  court  to  strike  out 
this  evidence,  as  it  tended  to  prove  a  different  assault  from  the 
one  proved  by  said  Johnson.     The  court  overruled  the  objec- 
tion, and  the  defendant  excepted.     The  defendant  then  asked 
the  court  to  require  the  prosecution  to  elect  upon  which  assault 
it  would  proceed  ;  but  the  court  refused  to  require  an  election, 
because  both  assaults  constituted  but  one  and  the  same  transac- 
tion ;  to  which  ruling  and  refusal  the  defendant  excepted." 

The  defendant  requested  the  following  charges  to  the  jury  : 
(1.)     "  A  probability  of  the  defendant's  innocence   is  a  just 
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foutidation  for  a  reasonable  doubt  of  his  guilt,  and  therefore  for 
his  acquittal ;  and  if  there  is  a  probability  that  the  defendant, 
at  the  time  he  assaulted  said  Johnson,  intended  merely  to  kill 
him,  it  is  the  duty  of  the  jury  to  find  him  not  guilty  of  an 
assault  with  intent  to  murder."  (2.)  "  Proof  of  an  intent  to 
kill  merely  is  not  sufficient  proof  of  an  intent  to  nuirder  ;  and 
it  is  the  duty  of  the  jury,  on  such  proof,  to  find  the  defendant 
not  guilty  of  an  assault  with  intent  to  murder."  The  court 
refused  each  of  these  charges,  and  the  defendant  duly  excepted 
to  their  refusal. 

The  name  of  the  appellant's  counsel,  if  any  appeared  in  this 
court,  is  nowhere  shown  ;  and  there  is  no  brief  on  tile. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J.  —If  Johnson's  account  of  the  altercation  be 
the  true  one,  defendant  committed  an  assault  on  him,  when  he 
first  attempted  to  shoot  him  near  Johnson's  residence.  This  at- 
tempt, the  testimony  of  this  witness  tends  to  show,  was  made 
with  a  gun,  and  within  shooting  distance.  In  the  absence  of 
proof  that  this  was  done  in  self-defense,  or  under  such  provo- 
cation as  to  reduce  the  offense  to  man-slaughter,  if  death  had  en- 
sued, this  was  an  assault  with  intent  to  commit  nuirder. — Allen 
V.  The  State,  52  Ala.  391 ;  Meredith  v.  The  State,  60  Ala.  441 ; 
DeArmanv.  The  State,  71  Ala.  351. 

The  testimony  does  not  inform  us  what  time  elapsed  l)etween 
the  first  alleged  assault,  referred  to  above,  and  the  actual  shoot- 
ing. It  was  long  enough  for  Johnson  to  walk  three  hundred 
yards,  hold  a  conversation,  the  duration  of  which  is  not  given, 
and  then  walk  some  distance  in  a  different  direction.  It  is 
probable  the  interval  was  not  less  than  fifteen  minutes — |X)s- 
sibly,  much  more.  The  second  assault  did  not  succeed  the  first 
so  nearly  in  point  of  time,  ''as  to  constitute  in  fact  but  one 
transaction." — Johnson  v.  The  State,  35  Ala.  363. 

As  there  is  testimony  tending  to  show  that  the  second  assault, 
like  the  first,  was  made  with  intent  to  take  life,  they  must,  in 
the  state  of  the  proof  before  us,  be  treated  as  two  distinct,  sub- 
stantive offenses,  and  the  prosecution  should  have  been  put  to 
its  election. — Elam  v.  The  State,  26  Ala.  48 ;  Mayo  v.  The 
State,  30  Ala.  32 ;  Cohchran  v.  The  State,  Ih.  542  ;  Hughes  v. 
The  State,  35  Ala.  351;  Wooster  v.  The  State,  55  Ala.  217; 
Bass  V.  The  State,  63  Ala.  108 ;  Jaclsmi  v.  The  State,  74  Ala. 
26.  Some  rulings  may  be  found  scarcely  reconcilable  with 
these,  but  our  rule  has  prevailed  too  long  to  be  disturbed. — 1 
liish.  Cr.  Proc,  3d  Ed.,  i^  449,  and  notes ;  Whar.  Cr.  PI.  6c  Prac, 
8th  Ed.,  §293,  and   notes.     See,   also,  Clark's  Man.  §2218; 
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People  V.  llyiiders,  12  Wend.  425;  Dowdy  v.  Com,.,  9  Grat. 

727. 

It  is  not  every  assault  with  intent  to  kill  that  is  an  assault 
with  intent  to  commit  murder.  There  must  be  malice  in  the 
attempt  to  take  human  life,  to  constitute  this  statutory  felony. 
But.  when  the  assault  is  made  with  a  deadl}'  weapon,  in  suffi- 
cient proximity  to  inHict  a  deadly  wound,  the  law  implies  malice 
from  the  use  of  such  instrument,  and  casts  on  the  defendant  the. 
burden  of  proving  that  the  killing,  or  attempt  to  kill,  was  in 
self-defense,  or,  if  successful,  would  only  be  manslaughter; 
unless  such  defensive  facts  and  circumstances  are  shown  in  the 
testimony  which  proves  the  killing,  or  attempt  to  kill. — TJad- 
ley  V.  The  State,  55  Ala.  31. 

Charges  asked  or  given  must  be  interpreted  in  the  light  of 
the  testimony  ;  and  so  interpreted,  neither  of  the  charges  asked 
by  defendant  should  have  been  given.  They  ignored  all  in- 
quiry of  justification,  or  extenuation,  and  asserted,  in  effect, 
that  the  prosecution  must  make  independent  proof  of  malice, 
beyond  that  Which  is  implied  from  the  unexplained  use  of  a 
deadly  weapon.  This  is  not  the  rule.  There  is  nothing  in  the 
other  questions  raised. 

The  judgment  of  the  City  Court  is  reversed,  and  the  cause  re- 
manded. Let  the  defendant  remain  in  custody,  until  discharged 
by  due  course  of  law. 


Prior  V,  The  State. 

Indictm^ent  for  Murder. 

1.  Former  difficulty,  as  part  of  res  gestie. — When  it  appears  that  the 
deceased  was  killed  in  a  rencounter  with  the  defendant,  caused  by  the 
latter's  interference  in  another  difficulty,  immediately  precedinj;  it,  be- 
tween the  deceased  and  a  third  person,  whose  quarrel  the  defendant 
espoused,  the  two  difficulties  constituting  but  one  continuous  transaction, 
it  is  competent  for  the  prosecution  to  prove  the  former  difficulty,  as  ex- 
planatory of  the  homicide. 

2.  Self-defense;  charges  asked,  ignoring  inquiry  as  to  who  brought  on 
the  difficulty. — On  a  trial  for  murder,  charges  asked  as  to  the  doctrine  of 
self-defense,  ignoring  all  inquiry  as  to  who  was  at  fault  in  bringing  on  the 
difficulty,  are  properly  refused. 

3.  Same;  charge  asked,  ignoring  apprehension  of  imminent  danger. — 
Charges  asked,  asserting  the  defendant's  right  to  kill,  "  if  the  deceased 
attacked  him  with  a  knife,  and  was  cutting  at  him  ;"  or,  "  if  the  deceased 
had  him  down,  and  had  his  knife  in  his  hand,"  but  ignoring  the  question 
of  a  reasonable  apprehension  of  real  or  apparent  danger  to  life  or  limb, 
are  properly  refused. 

4.  Abu.nve  language  at  time  of  difficulty. — As  to  abusive  languge  used 
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by  a  person  uHHaulted  or  beaten,  at  or  near  the  time  of  the  tlitticulty, 
wljich  may  l>e  jrood  "  in  e.xtenuation  or  justitication  as  the  jury  may  de- 
termine "  (Code,  §  4900),  the  Ktatute  applie.s  only  to  proseciitions  for  as- 
sault, assault  and  battery,  and  aflray. 

6.  Pulling  jur;/. — When,  in  polling  the  jury,  a  juror  answers  that  he 
agrees  to  the  verdict,  without  other  remark  or  explanation,  this  court  will 
not  presume,  for  the  purpose  of  imputing  error,  that  he  wished  to  make 
explanation,  merely  because  the  defendant's  counsel  asked  that  he  lie 
allowed  to  explain,  and  the  court  refused  it,  the  juror  himself  saying 
nothing. 

0.  Murder  and  vianslaughler, — To  reduce  a  homicide  from  murder  to 
manslaughter,  the  killing  must  not  only  have  been  perpetrated  without 
malice,  express  or  implieil,  but  must  also  have  been  done  in  a  sudden 
heat  of  passion,  upon  reasonable  provocation,  or  in  mutual  combat. 

From  the  Circuit  Conrt  of  Pike. 

Tried  before  the  Hon.  Johx  P.  Hubbard. 

The  defendant  in  this  case,  Nathan  Prior,  was  indicted  and 
tried,  jointly  with  Daniel  Lawrence,  for  the  murder  of  Man 
Copeland,  by  shooting  him  with  a  pistol ;  was  convicted  of  man- 
slaughter in  the  first  degree,  and  sentenced  to  the  penitentiary 
for  the  term  of  two  years,  Lawrence  l)eing  acquitted.  On  the 
trial,  as  the  bill  of  exceptions  shows,  the  State  having  intro- 
duced one  Afobley  as  a  witness,  who  testified  that  he  was  pres- 
ent at  the  time  of  the  difficulty  between  the  deceased  and  the 
defendant,  which  occurred  at  tlie  house  of  one  Dinkins,  where 
they  were  attending  a  "party";  the  solicitor  "asked  the  wit- 
ness to  state  how  tiie  difficulty  i)egan  ;  to  which  the  witness 
answered,  that  the  deceased  had  a  difficulty  with  John  Warren, 
and  Warren  was  cutting  at  him  with  a  knife.  The  defendant's 
counsel  objected  to  this,  and  moved  the  court  to  exclude  what 
witness  said  about  Warren  cutting  at  the  deceased,  as  witness 
could  not  go  into  particulars  of  the  difficulty  with  a  third  party. 
The  court  overruled  the  objection,  but  said  that  it  would  be  no 
evidence  against  the  defendant,  and  instructed  the  jury,  at  the 
time,  that  they  should  not  consider  it  as  evidence  against 
the  defendant;  and  the  defendant  excepted."  The  witness, 
continuing,  said  :  "Copeland  kicked  and  pushed  Warren  out  of 
the  house.  Nathan  Prior  took  it  up.  Copeland  asked,  if  he 
took  it  up ;  and  Prior  said,  he  did.  Copeland  shoved  and  kicked 
him  out  of  the  house.  Prior  stayed  out  about  fifteen  minutes, 
and  came  back  with  a  pistol  in  his  hand,  pointing  at  the  de- 
ceased, and  said,  '  JUan  Copeland^  I  will  not  be  ftcn  over  in  any 
such  way ';  and  he  had  the  pistol  drawn  on  the  deceased,  who 
looked  surprised.  Rena  Pearson  caught  hold  of  Prior,  and 
said,  '  Don't  shoot  in  here  among  my  children ',  and  turned  him 
around.  Copeland  caught  hold  of  Prior,  and  was  crowding  or 
shoving  him  backwards,  when  Prior  fell  over  a  chair,  and,  as 
lie  fell,  he  shot."     Other  witnesses  testified,  in  substance,  to  the 
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same  facts,  and  there  were  no  material  discrepancies  in  the  tes- 
timony. 

The  defendant  asked  the  following  charges,  which  were  in 
writing,  and  each  of  which  was  refused  by  the  court,  exceptions 
being  duly  reserved  to  their  refusal : 

"  2.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  in  imminent  danger  of  life,  or  of  great  bodily  harm  be- 
ing caused  or  done  by  the  acts  of  the  deceased  at  the  time  the 
shooting  occurred,  they  must  find  the  defendant  not  guilty; 

"  3.  If  the  facts  and  circumstances  attending  the  homicide 
were  of  such  nature  as  to  reasonably  impress  the  mind  of  the 
defendant  that  he  was  in  great  danger  of  peril  to  life,  or  of 
great  bodily  harm,  they  must  find  him  not  guilty. 

"4.  To  constitute  murder  aforethought,  the  defendants 
must  have  killed  the  deceased,  knowing  at  the  time  what  they 
were  doing.  If  it  was  done  in  the  heat  of  passion,  it  would  not 
be  murder;  there  can  be  no  murder,  where  the  killing  is  done 
in  the  heat  of  passion. 

"  5.  If  the  jury  believe,  from  the  evidence,  that  the  deceased 
brought  on  the  difiiculty,  and  put  Prior  out  of  the  house;  and 
that  Prior  went  back  into  the  house,  with  a  pistol  in  his  hand, 
and  told  the  deceased  that  he  would  not  be  run  over;  and  the 
deceased  attacked  him  again,  with  a  knife  in  his  hand,  and  was 
cutting  at  him,  then  the  defendant  had  a  right  to  shoot. 

"6.  If  the  jury  believe,  from  the  evidence,  that  the  difii- 
culty was  brought  on  by  the  deceased,  and  that  he  kicked  or 
pushed  the  defendant  Prior  out  of  the  door;  and  that  the  de- 
fendant came  back,  with  a  pistol  in  his  hand,  but  did  not  attack 
the  deceased  ;  and  that  the  deceased  renewed  the  attack  on  the 
defendant,  and  had  the  defendant  down,  and  had  his  knife  in 
his  hand  ;  then  the  defendant  would  be  justified  in  shooting  the 
deceased. 

"  9.  If  the  jury  have  a  reasonable  doubt  as  to  whether,  at  the 
time  of  the  shooting,  the  deceased  was  assailing  the  defendant 
with  a  knife,  in  such  a  manner  as  to  reasonably  impress  the  de- 
fendant with  the  necessity  of  killing  the  deceased  in  order  to 
save  his  own  life,  or  to  save  himself  from  great  bodily  harm, 
they  must  acquit  the  defendant. 

"14.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant, after  returning  into  the  house  where  the  deceased  was, 
and  in  the  presence  of  the  deceased,  witli  a  pistol  in  his  hand, 
remarked,  ''  I  do  not  like  the  way  I  have  heen  treated  i  now,  God 
damn  you,  help  yourself' '  such  words  do  not,  of  themselves, 
justify  an  assault  on  the  party  using  them,  by  the  party  to 
whom  they  were  addressed." 

When  the  jury  returned  with  their  verdict,  the  defendant 
asked  that  they  might  be  polled ;  "  whereupon,  the  court  asked 
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the  first  juror,  1>.  J.  Gotten,  '" I g  that  your  verdict  f  \\m  aw- 
Bvmrti^,  '  Yes^  I  agree  to  it.''  The  court  asked  the  next  juror, 
if  that  was  his  verdict.  The  defendant's  counsel  stated  to  the 
court,  that  the  juror  Gotten  wanted  to  explain,  and  asked  that 
he  be  allowed  to  do  so;  but  said  juror  did  not  ask  the  court  to 
allow  him  to  explain,  nor  did  he  say  anything  about  wanting  to 
explain,  nor  anything  at  all.  The  court  kept  on  polling  the 
jury,  and,  in  this  way,  refused  the  request  of  said  counsel ;  and 
the  defendant  excepted." 

The  name  of  the  appellant's  counsel,  if  any  appeared  in  this 
court,  is  not  shown  by  either  the  record  or  the  dockets. 

T.  N.  McGlellan,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— 1.  The  defendant  was  indicted  for  the 
murder  of  one  Gopeland,  and  was  convicted  of  manslaughter  in 
the  first  degree. 

The  Gircuit  Court,  upon  the  trial,  allowed  a  witness,  by  way 
of  introduction  to  the  facts  attending  the  killing  of  deceased, 
to  advert  in  general  terms  to  a  difficulty  between  the  deceased 
and  one  Warren,  immediately  preceding  the  one  with  tiie  de- 
fendant, the  former  of  which  is  shown  to  have  led  to  the  latter. 
In  this  we  think  there  was  no  error,  tlie  two  aflFrays  being  so  close- 
ly connected  as  to  obviously  constitute  but  one  and  the  same 
transaction.  The  interference  of  the  deceased  in  thefirst  seems 
to  have  led  to  the  second,  and  a  proper  understanding  of  the 
one  is  necessary  in  order  to  comprehend  the  other.  The  two 
embrace  but  one  continuing  transaction,  and,  occurring  at  the 
same  time  and  place,  together  constitute  but  the  res  yeMa'  of  a 
single  principal  fact. 

2.  We  discover  no  error  in  the  refusal  of  the  court  to  give 
the  various  charges  requested  by  the  defendant.  Many  of  these 
charges  entirel}'  ignored  all  inquiry  as  to  who  was  at  fault  in 
bringing  on  the  difficulty — a  fact  which  should  have  been  sub- 
mitted to  the  determination  of  the  jury.  This  objection  ap- 
plies to  charges  numbered  two,  three,  and  nine  respectively. 

3.  Gharges  numbered  five  and  six  are  defective,  in  failing  to 
predicate  the  defendant's  right  to  kill  in  self-defense,  among 
other  things,  upon  the  condition  of  his  reasonably  apprehend- 
ing a  real  or  apparent  danger  of  life  or  limb.  The  mere  fact  of 
iiis  being  attacked  by  deceased,  and  his  being  cut  witli  a  knife 
in  his  hands,  obviously  would  not,  without  more,  make  the 
homicide  excusable. 

4.  The  state  of  facts  under  which  opprohious  words,  or  abu- 
sive language,  used  by  a  person  who  is  assaulted  or  beaten,  at  or 
near  the  time  of  the  assault  or  affray,  may  be  good  in  ejJtenua- 
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tion  or  justitication,  is  a  matter  left  by  tlie  statute  expressly 
for  the  determination  of  the  jury ;  and  the  statute,  moreover, 
is  confined  to  trials  where  the  indictment  is  for  assault,  assault 
and  battery,  or  affray. —  Taylor  v.  The  State,  48  Ala.  180; 
Code,  1876,  §  4900 ;  Brown  v.  The  State,  74  Ala.  42.  The 
fourteenth  charge  was,  for  this  reason,  properly  refused. 

5.  When  the  juror.  Gotten,  was  polled,  in  connection  with 
the  other  jurors,  his  reply  to  the  court  unquestionably  showed 
his  assent  to  the  verdict.  If  he  desired  to  explain  the  matter 
further,  he  should  have  made  known  iiis  wishes  to  the  court 
before  the  jury  was  discharged.  We  can  not  assume,  for  the 
purpose  of  putting  the  court  in  error,  that  the  counsel  for  the 
defendant  had  any  authority  to  make  a  request,  in  behalf  of 
this  juror,  to  be  allowed  such  opportunity  for  explanation. 
JVon  constat,  but  that  the  juror  may  have  entertained  no  such 
desire. 

6.  To  reduce  a  homicide  from  murder  to  manslaughter,  the 
killing  must  not  only  have  been  perpetrated  without  malice,  ex- 
press or  implied,  but  it  must  also  have  been  done  in  a  sudden 
heat  of  passion,  upon  reasonable  provocation,  or  in  mutual 
combat.  There  must  be  a  concurrence  of  adequate  provoca- 
tion, and  of  ungovernable  passion. — Clark's  Man.  Cr.  Law,  §§ 
419,  421.  The  fourth  charge  was  not  in  harmony  with  this 
principle,  and  was  properly  refused. 

We  discover  no  errror  in  the  record,  and  the  judgment  is 
affirmed. 


Baysinger  v.  The  State. 

Indictment  for  Obtaining  Money  by  False  Pretenses. 

1.  Former  acquittal,  or  conviction;  certainty  requisite  in  plea. — A  plea 
of  former  acquittal,  or  former  conviction,  which  are  among  favored  pleas, 
requires  only  certainty  to  a  common  intent  in  its  averments ;  but  it 
must  show  the  essential  identities  of  person  and  offense,  if  not  by  aver- 
ment in  express  terms,  at  least  by  the  averment  of  facts  which  show 
such  identity  with  reasonable  certainty. 

2.  Same  ;  forgery  of  order  for  money,  or  uttering  forged  order  as  true,  and 
obtaining  money  by  false  pretenses  on  such  order.— An  indictment  for  the 
forgery  of  a  written  order  for  money,  and  for  uttering  such  order  as  true 
knowing  it  to  be  forged,  and  an  indictment  for  obtaining  money  on  such 
order  by  falsely  pretending  that  it  was  written  by  the  person  whose 
signature  to  it  was  forged,  on  their  face  charge  separate  and  distinct  of- 
fenses; and  a  plea  of  former  conviction  under  the  first,  setting  out  the 
indictment  and  the  verdict  of  the  jury,  and  averring  that  the  offense 
charged  in  the  second- "  is  based  upon,  and  is  of  the  same  transaction  as 
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alIeg«Hl  in  the  first  indittinent,"  without  more,  does  not  show  the  iden- 
tity of  the  two  charpes  as  one  offense. 

3.  Saiiti'  ;  mtiHt  be  gjteriall;/  jdewied. — A  former  conviction  must  be 
specially  pleaded,  and  can  not  be  yiven  in  evidence  under  the  plea  of 
not  guilty. 

Fkom  the  Circuit  Court  of  Shelby. 

Tried  before  tlie  Hon.  Lkroy  F.  Box. 

The  indictment  in  this  case  charged,  in  the  first  count,  that 
the  defendant,  Thomas  Baysinger,  "with  intent  to  defraud,  did 
falsely  pretend  to  M.  F.  Poj>e  that  G.  W.  McGowen  had 
signed  an  order,  which  the  said  defendant  presented  to  said 
Pope,  and  by  means  of  such  false  pretense  obtained  from  said 
Pope  four  and  50  100  dollars ;"  and  in  the  second  count,  in  the 
same  words,  that  the  pretense  was  made  to  J.  F.  Pope^  atid 
the  money  obtained  from  him.  The  defendant  tiled  a  special 
plea  of  former  conviction,  at  the  same  term  of  the  court,  under 
an  indictment  which  charged  the  defendant  with  the  forgery 
of  an  order  on  said  McGowen  for  ^4.50.  and  with  uttering  said 
order  as  true  knowing  it  to  be  forged.  The  plea  was  in  these 
words:  ''Defendant  says,  that  the  State  of  Alabama  ought 
not  further  to  prosecute  said  indictment  against  him,  l>ecause 
he  says  that,  heretofore,  to-wit,  at  the  Circuit  Court  of  said 
county,  Spring  term,  1885,  the  grand  jurors,  upon  their  oaths, 
in  an  indictment  found  by  them,  presented  that  Thomas  Bay- 
%\x\^cx  falsely^  and  with  the  intent  to  defraud  or  in^ure^  did 
fo7'ge  an  order  purporting  to  he  the  act  of  one  G.  W.  mcGaicen^'' 
«fec.,  thus  setting  out  the  former  indictment  in  full,  including 
the  signature  of  the  solicitor  ;  "and  that  heretofore,  to-wit,  at 
the  Circuit  Court  of  said  county,  Spring  term,  1885,  present 
the  Hon.  Z.  F.  Box,  judge,  said  defendant  was  arraigned,  and 
tried  before  a  jury  of  twelve  men,  who,  after  hearing  the  evi- 
dence and  the  charge  of  the  court,  returned  their  verdict  in 
these  words :  '  We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  second  count.'  And  the  defendant  saitli,  that 
he  is  now  charged  in  this  present  indictment  with  the  intent  to 
defraud,  did  fahehj pretend  to  M.  F.  Pope^''  &c.,  thus  setting 
out  the  indictment  in  full ;  "  which  offense,  defendant  alleges, 
is  based  upon,  and  is  of  the  same  transaction  as  alleged  in  the 
first  indictment  aforesaid  ;  all  of  which  defendant  is  ready  to 
verify."'  The  court  sustained  a  demurrer  to  this  plea,  and  the 
trial  was  had  on  issue  joined  on  the  plea  of  not  guilty. 

On  the  trial,  as  appears  from  the  l)ill  of  exceptions,  the  State 
introduced  one  Pope  as  a  witness,  who  was  a  clerk  in  the  store 
of  McGowen  «fe  Pope,  and  who  testified  that  the  defendant,  in 
May,  1885,  presented  to  him  an  order  for  "$450  cents,"  which 
purported  to  be  signed  by  G.  W.  McGowe^sind  which  was  pro- 
duced (see  a  copy,  infra,  p.  63);    that  defendant  said  the  order 
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was  written  by  G,  W.  McGoweii,  and  that  said  McGowen  owed 
hitn  that  sum  ;  and  tliat  he  ^ave  the  defendant  tlie  money  on 
the  order.  The  defendant  objected  to  the  testimony  of  this 
witness,  and  also  to  the  admission  of  the  order  as  evidence,  on 
account  of  a  variance  in  the  name  signed  to  it;  and  he  reserved 
exceptions  to  the  overruling  of  his  objections.  The  State  in- 
troduced evidence,  also,  tending  to  show  that  said  McGowen 
did  not  write  or  sign  said  order,  and  did  not  owe  the  defendant 
anything.  "  The  defendant  asked  permission  of  the  court  to 
offer  evidence  going  to  show  that,  upon  the  same  evidence 
offered  in  this  "case,  he  had  been  convicted  of  forgery  in  the 
first  degree  ;"  and  he  duly  excepted  to  the  refusal  of  the  court 
to  admit  this  evidence.  The  defendant  asked  the  court  to  in- 
struct the  jury,  that  they  must  acquit  him,  if  they  believed  the 
evidence ;  and  he  excepted  to  the  refusal  of  this  charge. 

W.  S.  Gary,  for  the  appellant. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

CLOPTON,  J. — The  pleas  of  autrefois  acquit  and  auti'efois 
convict,  being  founded  on  the  common-law  maxim,  that  no 
man  shall  twice  be  put  in  jeopardy  for  the  same  offense — a 
principle  enlarged  and  enforced  in  the  Federal  and  State  con- 
stitutions— are  classed  among  favored  pleas.  It  has  been  said, 
the  lowest  degree  of  certainty  will  suffice — certainty  to  a  com- 
mon intent.  The  averments  of  the  plea  must  be  such  as  show 
that  the  defendant  is  entitled  to  the  protection  invoked.  'J  he 
plea  must  aver  identity  of  persons,  and  identity  of  offenses; 
not  necessarily  in  express  terms,  but  at  least  facts  showing  with 
sufficient  certainty  the  essential  identities.  The  identity  of  the 
defendant  with  the  person  who  was  formerly  acquitted,  or  con- 
victed, cannot  be  a  matter  of  inference. — Henry  v.  State,  33 
Ala.  389. 

The  record  of  the  former  conviction  set  fortli  in  the  plea 
shows,  that  the  first  and  second  indictments  charge  apparently 
separate  and  distinct  offenses.  In  such  case,  an  averment  in 
terms  of  the  identity  of  the  offenses  may  be  sufficient ;  but,  if 
the  defendant,  in  the  absence  of  such  averment,  would  avail 
himself  of  the  defense  of  former  conviction,  the  plea  must 
contain  allegations  showing  that  the  act  charged  in  each  indict- 
ment constitutes  an  integral  oifense,  and  is  the  same  act.  Set- 
ting forth  the  record  of  the  former  conviction  is  not  itself  suffi- 
cient. A  general  averment,  that  the  offenses  are  based  on,  and 
are  of  the  same  transaction,  is  not  tantamount  to  an  allegation 
of  their  identity  in  fact  and  in  law. 

Evidence  of  a  former  conviction  is  not  admissible  under  the 
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plea  of  not  guilty.     There  is  no  error  in  the  rulings  of  the  court 
on  the  exclusion  of  evidence,  or  in  the  refuBals  to  charge  as  re- 
quested by  the  defendant. 
Affirmed. 


Baysiii§:er  v.  The  Stajte. 

Indictment  for  Forgery. 

1.  Forged  instrument ;  sufficiency  to  support  indictment,  with  averment 
of  extrinsic  facts. — An  order  written  dinil)'  in  pencil,  asking  the  person 
to  whom  it  was  addressed  to  send  by  the  bearer,  wiio  was  tiie  defendant, 
"^4^0  cents,"  and  signed  by  a  name  which  appears  to  be  G.  W.  McGoxue, 
has  the  capacity  to  deceive,  and  is  sutficient  to  support  an  indictment  for 
forgery,  witli  the  a<Iditional  averments  that  tJie  amount  called  for  was 
intended  for  four  dollars  and  fifty  cents,  and  that  the  name  signed  to  it 
meant  G.  W.  McGowen. 

2.  Declarations  of  defendant,  when  delivering  forged  instrument. — ^The 
declarations  of  the  defendant  on  delivering  the  order  to  the  person  to 
whom  it  was  addressed,  that  it  was  written  by  McGowen,  are  admissible 
as  evidence  against  him,  as  a  part  of  the  res  gestir  connected  with  the  act 
of  utterance,  and  as  supporting  the  averment  of  the  indictment  that  the 
name  signed  to  the  order  meant  McGowen. 

3.  Province  of  court  and  jury ,  as  to  meaning  of  forged  instrument. — While 
it  is  the  province  and  tluty  of  the  court  to  interpret  and  construe  writings, 
and  to  instruct  the  jury  as  to  their  le^al  meaning  and  effect;  yet,  the 
writing  alleged  to  have  been  forged  bemg  apparently  signed  G.  W.  Mc- 
Goue,  which  the  indictment  alleged  meant  and  was  intended  for  G.  W. 
McGowen,  a  charge  instructing  the  jury  that  the  order  "purports  to  be 
signed  by  G.  W.  McGowen"  is  an  invasion  of  their  province. 

From  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  Leroy  F.  Box. 

The  defendant  in  this  case,  Thomas  Baysinger,  was  indicted 
for  the  forging  of  a  written  instrument,  whicli  was  in  these 
words :  "  Mr.  Pope,  pleas  send  me  $J^0  cents  By  the  Bearer, 
Thome  Baysinger,  and  oblige  G.  W.  McGmce ;  "  which  was 
written  dimly  in  pencil,  on  a  small  scrap  of  paper,  and  the 
original  of  which  was,  by  an  order  of  the  court  below,  sent  to 
this  court  for  its  inspection.  The  indictment  contained  two 
counts,  the  first  charging  that  the  defendant  forged  the  writing, 
and  the  second  that  he  uttered  and  published  it  as  true,  know- 
ing it  to  be  forged  ;  and  each  count  averred,  in  addition,  that 
"$450  cents,"  as  used  in  the  writing,  was  meant  and  intended 
for  "$4.50,"  and  that  "  6^.  W.  McGoice''  was  meant  and  in- 
tended for  G.  W.  McGowen.  There  was  a  demurrer  to  the 
indictment,  which  was  overruled ;  and  the  trial  was  had  on  issue 
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joined  on  the  plea  of  not  guilt}'.  On  the  trial,  as  the  bill  of 
exceptions  shows,  "  the  State  introduced  one  Pope  as  a  witness, 
.who  testified,  that  he  was  a  clerk  in  the  store  of  McGowen  & 
Pope,  of  which  firm  G.  W.  McGowen  was  a  member;  that 
one  Wednesday  in  May,  1885,  the  defendant  called  at  said 
store,  and  told  witness  he  wanted  to  get  some  money;  that  he 
(witness)  replied,  that  it  would  take  good  paper  to  get  it;  that 
defendant  said  he  had  the  paper  that  would  get  it,  and  there- 
upon produced  and  presented  the  writing"  above  set  out, 
"which  he  said  was  written  by  said  G.  W.  McGowen,"  and 
that  he  gave  the  defendant  $4.50  on  said  order.  The  defendant 
objected  to  the  testimony  of  this  witness,  and  also  to  the  ad- 
mission of  said  order  as  evidence,  on  the  ground  of  a  variance 
between  it  and  the  writing  described  in  the  indictment.  "The 
court  then  inspected  the  order  and  the  indictment,  and  stated, 
in  the  presence  of  the  jury,  that  the  order  was  addressed  to 
Pope,  and  purported  on  its  face  to  have  been  signed  by  G.  W. 
McGowen;  and  thereupon  overruled  the  defendant's  said  ob- 
jections, and  admitted  said  order  in  evidence ;  to  which  ruling, 
and  also  to  said  remark  of  the  court,  the  defendant  excepted." 

W.  S.  Gary,  and  W.  T.  Johnson,  for  the  defendant,  cited 
Bouv.  Law  Die,  vol.  1,  p.  700;  2  Ih.  185;  17  Amer.  Dec. 
449  ;  1  Ih.  589 ;  22  Ih.  767 ;  39  Tl.  457 ;  Sayers  v.  The  State, 
30  Ala.  15. 

T.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Gooden  v.  The  State,  55  Ala.  178 ;  Rewibert  v.  The  Stat£, 
53  Ala.  467 ;  Butler  v.  The  State,  22  Ala.  43. 

STONE,  C.  J. — The  defendant  was  indicted  for  the  forgery 
and  uttering  of  an  order  purporting  to  be  made  by  one  G.  W. 
McGowen,  with  intent  to  defraud.  The  order  has  been  sent 
up  for  our  inspection,  by  order  of  the  trial  court.  It  is  in  pen- 
cil, and  very  dim.  A  substantially  correct  copy  is  set  out  in 
each  count  of  the  indictment.  The  questions  raised,  and  urged 
here  for  a  reversal,  relate  to  the  sufficiency  of  the  paper  to  de- 
ceive and  defraud.  It  is  contended  that  the  alleged  order  is 
ambiguous  and  incomplete  in  two  respects:  First,  in  the  sum 
of  money  it  calls  for ;  and,  second,  in  the  name  of  McGowen, 
which  the  indictment  charges  was  forged. 

In  Clark's  Manual,  §  1148,  it  is  said :  "  An  appearance  of 
validity  on  its  face  is  enough  to  make  the  instrument  a  subject 
of  forgery."  In  the  same  section  it  is  said  :  "  The  law  looks 
only  to  the  falsity  of  the  instrument,  and  the  fraudulent  use  of 
it  as  genuine."  In  Com.  v.  Stephenson,  \1  Cush.  481,  it  was 
decided,  that  "  a  person  may  be  convicted  of  forging  a  check 
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on  a  bank,  although  the  counterfeit  does  not  so  mneh  resemble 
the  genuine  check  of  the  drawer,  as  to  be  likely  to  deceive  the 
officers  of  the  bank  on  which  it  is  drawn."  So,  in  Clark's 
Manual,  §  1157,  quoting  from  Hawkins'  Pleas  of  the  Crown,  is 
tjjis  language :  "  The  notion  of  forgery  does  not  seem  to  con- 
sist so  much  in  the  counterfeiting  of  a  man's  hand  and  seal, 
which  may  be  often  done  innocenth' ;  but  in  endeavoring  to 
give  an  appearance  of  truth  to  a  mere  deceit  and  fraud,  and 
either  to  impose  something  false  upon  the  world  as  the  solemn 
act  of  another,"  tfec.  In  liemhert  v.  The  State,  53  Ala.  467, 
the  entire  instrument  charged  to  have  been  forged  was  in  the 
following  language :  Due  8.25  Askeio  Brothers^  There  was 
a  conviction,  and  after  an  elaV)orate  consideration  of  authorities 
by  Brickell,  C.  J.,  the  judgment  of  conviction  was  affirmed. 
Speaking  of  the  general  rule,  that  if  the  instrument  is  void  on 
its  face,  it  can  not  be  the  subject  of  a  forgery,  this  court  said 
it  must  be  taken  with  this  limitation  :  "  Wlien  the  instrument 
does  not  appear  to  have  any  legal  validity,  nor  show  that 
another  might  be  injured  by  it,  but  extrinsic  facts  exist  by 
which  the  holder  of  the  paper  might  be  enabled  to  defraud 
another,  then  the  offense  is  complete ;  and  an  indictment 
averring  the  extrinsic  facts,  disclosing  its  capacity  to  deceive 
and  defraud,  will  be  supported.  The  fact  that  the  paper  is 
incomplete  or  imperfect  in  itself,  and  that  without  the  knowl- 
edge of  extrinsic  facts  it  does  not  appear  that  it  has  the  vicious 
capacity,  only  renders  it  necessary  that  the  indictment  should 
aver  the  extrinsic  facts."  So,  in  Gooden  v.  The  State,  55  Ala. 
178,  the  name  attempted  to  be  forged  was  Thweatt^  but  the 
forged  instrument  had  it  Threet.  There  was  a  conviction,  and 
this  court  approved  the  ruling  of  the  court  on  that  question. 
See,  also,  3  Greenl.  Ev.  §  103. 

The  sum  of  money  called  for  by  the  order  was  thus  ex- 
pressed— '''■  S'ltftO  cents.''''  We  think  the  most  natural  import  of 
the  writing — that  which  would  ordinarily  be  put  upon  it — is, 
that  it  was  an  order  for  four  dollars  and  fifty  cents.  The  name 
McGowen  is  imperfectly  spelled.  The  last  letter — possibly  the 
last  two — are  omitted.  The  indictment  charges  that  the  writer 
intended,  in  the  words  or  marks  he  employed,  to  express  the 
name  McGowen.  "  Meaning  thereby  McGowen^''  is  the  lan- 
guage of  the  indictment.  The  meaning  of  the  writer  was 
thus  made  a  question  for  the  jury.  When  the  order  was  pre- 
sented by  defendant,  the  testimony  of  the  witness  Pope  was, 
that  defendant  said  it  was  written  by  McGowen.  This  testi- 
mony was  clearly  admissible,  for  more  reasons  than  one.  It 
was  part  of  the  res  gestw  of  the  act  of  utterance  charged  in  the 
second  count,  and  was  admissible  as  such.  It  was  also  admis- 
sible as  tending,  to  show  that  the  name  attached  to  the  order, 
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obscurely  written  as  it  was,  meant',  in  the  mind  of  the  defend- 
ant, if  he  wrote  it  or  procured  it  to  be  written,  what  the  in- 
dictment charged  was  its  meaning.  The  verdict  of  tlie  jury 
proves  their  finding  to  iiave  been  that  such  was  the  meaning  of 
the  writer,  and  that  it  was  uttered  with  intent  to  defraud.  It 
did  deceive  Pope,  if  his  testimony  be  true. 
.In  the  bill  of  exceptions  is  the  following  language:  "The 
court  further  stated,  in  the  presence  of  the  jury,  that  the  order 
purported  to  be  signed  by  G.  W.  McGowen  ;  to  wiiich  tiie  de- 
fendant excepted."  It  is,  as  a  rule,  the* duty  of  the  court  to  in- 
terpret writings,  and  such  interpretation  is  a  law  lo  the  jury. 
The  order  on  its  face,  unaided  by  extrinsic  facts,  does  not  pur- 
port to  be  signed  by  G.  W.  McGowen.  There  is  something 
wanting  to  complete  the  third  syllable.  In  the  instruction  (for 
so  we  must  treat  it)  copied  above,  the  Circuit  Court  erred ;  and 
for  this  single  error,  its  judgment  must  be  reversed. 

Reversed  and  remanded.     Let  the  defendant  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


Busby  V.  The  State. 

Prosecution  for  Malicious  Injury  to  Animals. 

1.  Election  ;  whether  acts  are  distinct  offenses,  or  merely  contir^uous 
offense. — Under  a  prosecution  for  maliciously  disabling  or  injuring  two 
mules,  the  property  of  the  prosecutor  (Code,  §  4408),  which  were  shot  by 
the  defendant  while  trespassing  in  his  corn-field,  the  interval  between 
the  two  shots  being  such  a  space  of  time  as  permitted  a  person,  walking' 
rapidly,  to  go  about  a  quarter  of  a  mile,  the  two  acts  are  properly 
charged  as  one  continuous  offense,  and  there  is  no  ground  for  compelling 
an  election. 

2.  Proof  of  foot-prints . — A  witness  who  measured  tracks  found  at  the 
place  where  the  offense  was  committed,  and  compared  them  with  tracks 
made  by  the  defendant  on  the  next  day,  may  state  that  they  "  corres- 
ponded ;"  but  he  can  not  be  asked  whether  a  particular  shoe,  which  he 
had  seen  on  defendant's  foot,  "  would  have  made"  such  a  track  as  that 
found  at  the  place. 

Appeal  from  the  County  Court  of  Jackson. 
Tried  before  the  Hon.  John  B.  Tally. 

The  name  of  the  appellant's  counsel,  if  any  appeared  in  this 
court,  is  nowhere  shown  by  the  record  or  docket. 

T.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Campbell  v.  The  State,  23  Ala.  44 ;  Burr.  Cir.  Ev.  264  ;  llin- 
VoL.  Lxxvir. 
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Me  V.    Comnwnioealtk^    4"  Dana,    518;  Bisli.    Stat.    Crimes, 
1115-17. 

SOMERVILLE,  J. — The  defendant  was  tried  and  convicted, 
in  the  County  Court  of  Jackson  county,  of  tlie  oifense  of  unlaw- 
fully and  maliciously  disabling  or  injuring  "^«w  tnules,"  the 
property  of  the  prosecutor,  in  violation  of  section  4408  of  the 
present  Code.  An  appeal  is  taken  from  the  judgment  to  this 
court,  under  the  provisions  of  an  act  approved  Februar}*  9th, 
1881,  specially  authorising  it.-- -Acts  1880-81,  pp.  233-234,  §  7. 

The  evidence  shows  that  there  was  a  brief  interval  of  time 
between  the  shooting  of  the  two  mules,  which  were  at  the  time 
trespassing  in  the  corn-tield  of  the  defendant ;  and  the  question 
raised  by  the  rulings  of  the  court  involves  the  inquiry  as  to 
whether  or  not  the  transaction  constitutes  two  distinct  offenses, 
or  only  one.  If  the  former,  the  two  offenses  sliould  have  been 
charged  in  different  counts,  and  the  only  right  of  the  accused 
would  have  been  to  compel  an  election  by  the  State  of  the  count 
on  wiiich  a  conviction  would  be  sought. — Buss  v.  The  State^  63 
Ala.  108  ;  Womter  v.  The  State,  55  Ala.  217  ;  Burgess  v.  The 
State,  44  Ala.  190. 

We  do  not  doubt  that,  under  the  charge  in  its  present  form, 
averring  an  injury  to  two  mules,  a  conviction  could  be  had  for 
an  injury  to  one  only  ;  the  rule  being,  that  allegations  as  to  the 
extent  of  the  property,  which  is  the  subject  of  the  offense,  are 
divisible,  and  that  a  variance  as  to  the  number  is  immaterial, 
unless  the  number  stated  constitutes  the  essence  of  the  offense. 
Whar.  Cr.  Ev.  (8th  Ed.)  §§  125,  132.  But  this  we  need  not 
decide,  as  it  is  our  opinion  that  the  two  acts  of  shooting  were 
perpetrated  so  nearly  at  the  same  time,  as  to  constitute  essen- 
tially but  one  cumulative  offense.  It  is  not  shown  precisely 
what  was  the  interval  of  time  between  them  ;  but  it  is  asserted 
to  have  been  such  a  space  as  permitted  one,  walking  rapidly,  to 
go  about  a  quarter  of  a  mile.  This  would  probably  occupy 
about  three  minutes.  The  two  animals,  as  we  have  said,  were 
trespassing  upon  defendant's  crops  when  they  were  shot.  They 
belonged  to  the  same  owner,  and  the  an'unns  of  the  one  act  of 
injury  was,  no  doubt,  identical  with  that  of  the  other — the  two 
being  so  closely  connected  in  point  of  motive,  time,  locality  and 
nature,  as  that  the  last  may  be  justly  regarded  as  but  a  continua- 
tion of  the  first,  and  done  under  the  impulse  of  the  same  con- 
trolling design. — Owens  v.  The  State,  74  Ala.  401  ;  Whar.  Cr. 
PI.  &  Pr.  (8th  Ed.)  §  474. 

The  rulings  of  the  court,  on  this  particular  branch  of  the 
case,  are  free  from  error. 

It  was  competent  for  the  witness,  Busby,  who  had  examined 
the  supposed  track  of  the  defendant's  shoe  made  upon  the 
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ground  in  the  field  where  the  animals  were  shot,  to  say  that  it 
"  corresponded  "  with  a  track  made  by  defendant  the  day  fol- 
lowing, with  which  the  witness  seems  to  have  compared  it,  by 
measurement  and  certain  marked  peculiarities.  But  the  ques- 
tion propounded  to  tlie  witness  Lewis,  in  our  judgment,  was 
objectionable,  as  seeking  to  elicit  a  mere  opinion,  and  not  the 
statement  of  a  fact  from  him.  It  was  not  competent  for  him 
to  1)6  asked,  or,  being  asked,  to  state  whether  the  shoe  winch  he 
had  seen  on  defendant's  foot,  run  down  as  it  was,  '''' looulil  have 
rnade''''  a  track  such  as  he  had  seen  in  the  field.  This  was  an 
issue  materially  affecting  the  guilt  or  innocence  of  the  defendant, 
which  should  have  been  determined  by  the  jury,  on  the  facts 
deposed  to  by  the  witnesses,  and  not  on  their  statements  of 
mere  conclusions,  opinions,  or  inferences. 

For  this  error,  in  admitting  tlie  witness  Lewis  to  answer  the 
question  under  consideration,  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 


Diggs  V,  The  State. 

Indictment  for  Petit  Larceny. 

1.  BUI  of  excpplions  ;  lohen  necessary  or  proper. — A  bill  of  exceptions 
is  not  a  part  of  the  record  proper,  but  is  only  made  a  part  of  the  record 
by  statute  for  the  purpose  of  enabling  the  appellate  court  to  revise  rul- 
ings which  are  not  shown  by  the  record  itself;  and  its  recitals  as  to  mat- 
ters which  are  a  part  of  the  record  proper,  but  as  to  which  the  record 
itself  is  silent,  can  not  be  considered  for  any  purpose. 

2.  Motion  in  arrest  of  judgment  ;  on  what  grounds  founded ,  and  hoir 
revised. — A  motion  in  arrest  of  judgment  must  be  founded  on  defects  or 
errors  apparent  on  the  face  of  the  record ;  and  when  shown  only  by  bill 
of  exceptions,  it  can  not  be  considered  by  this  court. 

From  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  H.  D.  Clayton. 

Tlie  defendant  in  this  case  was  indicted  for  petit  larceny,  in 
stealing  $14  in  silver  from  one  Clark  ;  pleaded  not  guilty  to  the 
indictment,  and  was  tried  on  issue  joined  on  that  plea.  A  ver- 
dict of  guilty  was  returned  by  the  jury,  and  a  fine  of  $10  was 
imposed  upon  him,  as  shown  by  the  judgment-entry,  which  is 
regular  in  form  ;  but  a  bill  of  exceptions,  incorporated  in  the 
record,  states  the  following  facts:  "This  cause  having  been 
regularly  submitted  to  a  jury,  the  jury  retired  to  consider  their 
verdict ;  and  the  court  then  took  a  recess  for  dinner,  and 
instructed  the  sheriff  to  send  for  the  presiding  judge,  if  the 
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jury  should  make  up  their  verdict  during  tlie  recess.  During 
tlie  said  recess  of  the  court,  and  in  the  absence  of  the  presiding 
judge,  the  jury  returned  into  the  court-room,  and,  in  the  absence 
of  tlie  defendant  and  his  counsel,  and  without  their  consent, 
handed  their  verdict  to  the  clerk  of  the  court,  and  were 
discharged  by  him,  and  left  the  court-room,  and  dispersed 
among  the  crowd.  Thereupon,  on  the  re-assembling  of  the 
court,  the  defendant  made  the  following  motion  :  '  This  day 
came  the  defendant,  by  his  attorney,  and  moves  the  court  to 
arrest  the  judgment,  to  set  aside  the  verdict  of  the  jury,  and  also 
to  discharge  the  defendant,  on  these  grounds  :  1st,  because  the 
jury  returned  their  verdict  to  the  clerk  of  the  pourt,  and  the 
same  was  received  by  the  clerk,  during  the  recess  of  the  court, 
and  said  jury  were  discharged  and  separated,  without  the  con- 
sent of  said  defendant ;  2d,  because  defendant  had  no  opportu- 
nity to  poll  said  jury  ;  3d,  because  said  verdict  was  received  by 
the  clerk  during  the  recess,  and  in  the  absence  of  the  court,  and 
the  jury  were  allowed  to  separate,  without  the  consent  of  the 
defendant.'  The  court  overruled  and  refused  said  motion,  but 
oflFered  to  arrest  the  judgment  and  grant  a  new  trial ;  which 
the  defendant  declined,  and  excepted  to  the  ruling  of  the  court 
refusing  to  discharge  him.''  None  of  these  matters  appear 
from  the  record,  except  as  they  are  stated  in  the  bill  of  excep- 
tions ;  and  a  certiwari  was  not  asked  to  bring  up  the  motion 
in  arrest,  with  the  ruling  thereon,  as  a  part  of  the  record. 

H.  C.  Tompkins,  and  J.  D.  Norman,  for  appellant,  cited 
IlxLghea  v.  The  State,  2  Ala.  102  ;  1  Bishop's  Crim.  Pro.  (ed. 
1872),  §  821,  and  authorities  there  cited  ;  Cook  v.  The  State, 
60  Ala.  40  ;  Code,  §§  4978,  4990. 

T.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Sparks  v.  The  State,  54  Ala.  82  ;  Morgan  v.  The  State,  48  Ala. 
65  ;  Brown  v.  The  State,  52  Ala.  345  ;  Williams  v.  The  State, 
48  Ala.  85  ;  Crocker  v.  The  State,  47  Ala.  53  ;  Banks  cfe  Wood 
V.  The  State,  72  Ala.  522  ;  Thompson  on  Juries,  §  331 ;  ^ 
parte  Knight,  61  Ala.  482. 

CLOPTON,  J.— Section  4978  of  Code  1876  provides: 
"Any  question  of  law,  arising  in  any  of  the  proceedings  in  a 
criminal  case,  tried  in  the  Circuit  or  City  Court,  may  be  re- 
served by  the  defendant,  but  not  by  the  State,  for  the  consid- 
eration of  the  Supreme  Court;  and  if  the  question  does  not  ap- 
pear on  the  record,  it  must  be  reserved  by  bill  of  exceptions, 
duly  taken  and  signed  by  the  presiding  judge  as  in  civil  cases." 
In  civil  cases,  "any  charge,  opinion  or  decision  of  the  court, 
touching  the  cause  of  action,  and  which  would  not  otherwise 
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appear  of  record,"  may  be  reserved  by  bill  of  exceptions,  which, 
when  signed  by  the  presiding  judge,  becomes  a  part  of  the 
record. — Gode^  §§  3107,  3108.  The  bill  of  exceptions  does  not 
become  a  part  of  the  record  until  signed  by  the  judge,  and  then 
only  for  the  purpose  of  enabling  the  appellate  tribunal  to  re- 
vise any  decision  of  the  primary  court  not  appearing  on  the 
record.  It  forms  no  part  of  the  record,  which  by  law  the  court 
is  required  to  keep. 

Although  a  motion  in  arrest  of  judgment,  before  sentence, 
is  of  right  in  the  defendant,  it  must  be  founded  on  defects  ap- 
parent on  the  face  of  the  record. — Sparhs  v.  State,  59  Ala.  82; 
Brown  V.  State,  52  Ala.  345  ;  Bish.  on  Grim.  Proc,  §§  1282-5. 
The  record  here  meant  is  the  record  of  the  proceedings,  orders 
and  judgments,  for  the  revision  of  which  a  writ  of  error  was, 
by  the  common  law,  the  appropriate  remedy ;  or,  as  applicable 
in  this  State,  of  the  pleadings,  proceedings,  papers,  orders  and 
judgments,  which  the  clerk,  by  sections  572  and  671  of  the 
Code,  is  required  to  keep.  A  motion  in  arrest  of  judgment 
must  be  founded  on  some  defect  apparent  on  the  record,  as  it 
stands  at  the  time  the  motion  is  made  and  ruled  on. 

The  record,  other  than  the  bill  of  exceptions,  does  not  show 
the  defects  on  which  the  motion  in  arrest  of  judgment  is  made. 
In  Banks  &  Wood  v.  State,  72  Ala.  522,  the  objection  was 
made,  that  it  did  not  affirmatively  appear  from  the  record  that 
the  defendants  were  present  in  court  when  the  verdict  was  re- 
turned. It  is  said  :  "The  objection  is  not  sustained  by  the  re- 
citals of  the  record,  which  affirm  their  presence,  and  represent 
as  a  continuous,  unbroken  proceeding,  the  trial  and  all  its  inci- 
dents, until  the  sentence  of  the  law  was  pronounced  by  the 
court.  The  recitals  of  the  judgment-entry  are  contradicted  and 
shown  to  be  untrue,  only  by  the  bill  of  exceptions,  which  is  not 
its  legitimate  function.  ^ 

The  motion  in  arrest  of  judgment,  and  the  ruling  of  the  court 
thereon,  do  not  appear  otherwise  than  from  the  bill  of  excep- 
tions. It  has  been  repeatedly  held  by  this  court,  that  it  is  not 
the  appropriate  office  of  a  bill  of  exceptions  to  present  for  re- 
vision any  matter  which  otherwise  would  appear  of  record.  It 
will  not  be  permitted  to  assume  the  office  of  the  record,  which 
the  law  requires  the  court  to  keep,  where  no  bill  of  exceptions 
is  resorted  to,  and  on  which  it  cannot  trench.  Any  matter  ap- 
parent on  the  record,  as  a  defect  in  the  indictnrent,  sustaining  a 
demurrer  to  any  plea  of  the  defendant,  or  overruling  a  motion 
in  arrest  of  judgment,  must  be  presented  for  revision  by  the 
record,  without  the  aid  of  a  bill  of  exceptions. — Ex  jiarte 
Knight,  61  Ala.  482;  Petty  v.  Bill,  53  Ala.  641.  We  can 
not  pass  on  the  ruling  of  the  court,  as  it  does  not  appear  on  the 
record.     Afiirmed. 
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Carlisle  *?•  The  State. 

Indictment  for  Obtaining  Money  under  False  Pretenses. 

1.  Offer  to  refund. — Under  an  indictment  for  obtaining  money  under 
false  pretenses  (Code,  ^  4370),  evidence  of  the  fact  that  the  defendant 
offered,  two  or  three  weeks  after  the  money  was  obtained,  to  refund  it 
with  interest,  is  not  relevant  or  competent  evidence  for  the  defense. 

From  the  Circuit  Court  of  Pike. 

Tried  before  tlie  Hon.  John  P.  Hubbard. 

STONE,  C.  J. — The  defendant  was  tried  and  convicted  for 
obtaining  money  under  false  pretenses.  He  offered  testimony 
tending  the  show,  that,  two  or  three  weeics  after  the  money 
was  obtained,  he  offered  to  repay  it,  with  some  interest.  This 
testimony  was  ruled  out,  and  he  excepted. 

The  testimony  could  not  tend  to  disprove  anything  alleged 
against  the  defendant,  nor  was  it  part  of  the  res  gest(P,  so  as  to 
shed  light  on  the  intent  with  which  he  uttered  the  pretense, 
alleged  to  be  false  and  fraudulent.  There  is  no  error  in  the 
record. 

Affirmed. 


Morrisette  v.  The  State. 

Indictnient  against  Agent  for  EinhezzUnient  of  Property. 

1.  Former  jeopardif. — When  a  judgment  of  conviction  in  a  criminal 
case  has  been  arrested,  set  aside,  or  reversed  on  error  or  appeal,  at  the 
instance  of  the  defendant,  it  can  not  be  pleaded  in  bar  of  another  prose- 
cution for  the  same  offense,  such  action  on  his  ]>art  l)ein);  regarded  as  an 
express  waiver  of  liis  constitutional  privilege  not  to  be  placed  in  jeopardy 
a  second  time. 

2.  LnrcetKj  or  embezzlement;  criminal  intent  a$  element  of  offenne. — 
Since  a  criminal  intent,  or  .animus  fur  and  i ,  is  a  necessary  element  of  the 
crime  of  larceny,  a  person  can  not  be  coiivicte<l  of  larceny  (or  embezzle- 
ment), if  he  takes  the  pro|)erty  of  another  under  the  honest  l>elief  that  it 
is  his  own;  but  "an  impressioh  that  he  ha<l  a  claim  or  pr<>j>erty  in  it," 
is  not  the  e<iuivalentof  an  honest  belief,  and  «loes  not  negative  a  criminal 
intent. 
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3.  Sentence  to  hard  labor  for  costs;  amendment  of  clerical  misprision. — 
A  sentence  to  hard  labor  for  the  non-payment  of  costs  amounting  to 
$53.95,  at  forty  cents  per  day,  should  be  for  only  one  hundred  and  thirty- 
four  days,  the  fraction  over  being  excluded  ;  but  a  judgment  in  excess  of 
this  nuinber  of  days,  being  a  clerical  misprision,  will  be  corrected  with- 
out a  reversal. 

From  the  Circuit  Court  of  Dallas.     • 

Tried  before  the  Hon.  John  Moore. 

The  first  count  in  the  indictment  in  this  case,  on  which  alone 
a  conviction  was  sought  and  had,  charged  that  the  defendant, 
"being  at  the  time  the  agent  of  C.  J.  Gayle,  embezzled,  or 
fraudulently  converted  to  his  own  use,  an  ox,  of  the  value  of 
twenty-six  dollars,  the  personal  property  of  C.  J.  Gayle,  which 
was  at  the  time  in  his  possession  as  said  agent."  A  second 
count  charged  embezzlement  by  a  servant,  and  the  third  larceny 
of  the  ox.  The  defendant  filed  a  special  plea  of  former  jeopardy, 
setting  out  the  proceedings  had  against  him  under  an  indict- 
ment for  the  alleged  larceny  of  the  ox;  which  indictment  was 
found  in  the  City  Court  of  Selma,  and,  having  pleaded  not 
guilty,  a  verdict  of  guilty  was  rendered  against  him  ;  but  a  new 
trial  was  granted  on  his  motion,  and  the  case  was  afterwards 
transferred,  by  consent,  to  the  Circuit  Court.  These  facts  were 
shown  by  the  transcript  of  the  proceedings  in  that  case,  as  set 
out  in  the  plea;  and  the  record  further  shows  that,  on  the  day 
after  the  filing  of  this  plea,  a  judgment  of  nolle-pros.  was  en- 
tered in  that  case.  The  court  sustained  a  demurrer  to  this 
special  plea,  and  the  cause  was  tried  on  issue  joined  on  the  plea 
of  not  guilty. 

On  the  trial,  as  the  bill  of  exceptions  shows,  said  C.  J. 
Gayle  testified,  as  a  witness  on  the  part  of  the  State,  that  the 
defendant  had  been  his  tenant  for  several  years,  on  a  plantation 
in  said  county  on  which  he  had  a  good  many  cattle :  ''  that  he 
put  all  his  said  cattle  in  the  possession  of  the  defendant,  under 
an  agreement  between  them  that  he,  defendant,  was  to  manage, 
control,  and  take  care  of  thera  for  him,  and,  in  consideration 
thereof,  was  to  have  the  right  to  milk  the  milch  cows,  and  to 
have  the  milk  and  butter  so  obtained  for  his  own  use,  and  was 
to  have  the  use  of  such  oxen  as  could  be  worked;"  also,  that 
he  afterwards  missed  an  ox  from  his  cattle,  and,  from  informa- 
tion obtained  from  other  persons,  found  it  in  the  possession  of 
another  person,  and  reclaimed  it.  Another  witness  for  the 
State,  a  merchant,  testified  that  he  bought  the  ox  from  the  de- 
fendant, who  brought  it  to  his  store  and  offered  to  sell  it 
to  him;  and  that  he  sold  it  to  the  person  in  whose  possession  it 
was  afterwards  found  by  said  Gayle.  The  defendant  made  a 
statement  to  the  jury  in  his  own  behalf,  and  said  that,  by  the 
terms  of  the  agreement  between  him  and  Gayle,  he  was  to 
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manage,  control,  and  take  care  of  the  cattle,  "and,  for  Iiib 
services,  was  to  have  one  half  of  the  cattle  so  turned  over  to 
him  by  Gayle,  and  one  half  of  the  increase  thereof  during  the 
time  they  were  under  his  charge ;"  that  Oayle,  as  his  landlord, 
was  also  to  advance  necessary  supplies  to  him  and  his  family,  but 
failed  to  do  so ;  that  he  notified  Gayle,  if  the  neces*iary  supplies 
were  not  furnished,  that  he  would  sell  some  of  the  cattle,  and 
afterwards  sold  the  ox  for  the  purj)08e  of  getting  supplies  for 
liimself  and  family;  that  the  ox  was  calved  after  he  had  taken 
charge  of  the  cattle  under  his  contract  with  Gayle,  "and  that 
he  was  the  owner  of  an  undivided  one-half  of  the  ox  so  sold  by 
him."  Gayle,  being  afterwards  examined  in  rebuttal,  denied 
these  statements  as  to  the  terms  of  the  contract  Iwtween  him 
and  the  defendant. 

The  court  charged  the  jury,  an)ong  other  things,  "that  if 
they  believed  the  defendant  owned  an  undivided  half  interest 
in  said  ox,  or  honestly  believed  that  he  did  own  one  half  of  said 
ox,  they  must  acquit  him  ;  or,  if  there  was  a  reasonable  doubt 
in  their  minds  on  either  of  said  points,  they  must  acquit  the  de- 
fendant." The  defendant  afterwards  asked  the  court,  in  writ- 
ing, to  charge  the  jury  as  follows:  "  If  the  jury  believe,  froni 
the  evidence,  that  the  defendant  had  an  impression  that  he  had 
a  claim  or  property  in  the  ox  at  the  time  he  sold  him,  then  the 
jury  can  not  convict."  The  court  refused  this  charge,  and  the 
defendant  excepted  to  its  refusal.  The  defendant  asked  another 
charge  also,  in  these  words :  "  When  the  proof  shows  that  one 
of  two  cows  in  the  same  herd  belonged  to  the  defendant, 
and  he  intended  to  take  his  own,  but  it  is  doubtful  which  he 
did  take,  the  jury  must  acquit ;  that  such  a  case  would  be  tres- 
pass, and  not  embezzlement."  The  court  refused  this  charge, 
and  the  defendant  excepted  to  its  refusal. 

The  judgment  of  the  court,  after  sentencing  the  defendant 
to  hard  labor  for  the  county  for  two  years,  as  a  punishment  f<ir 
his  offense,  adds :  "  It  is  further  considered  by  the  court,  that 
said  Bland  Morrisette  be  confined  at  additional  hard  labor  for 
said  county,  for  an  additional  term  of  one  hundred  and  forty- 
five  days,  at  the  rate  of  forty  cents  per  day,  to  pay  f»53.95,  the 
costs  of  this  prosecution." 

G.  A.  R(jHBiN8,  for  the  appellant,  cited  Berry  v.  The  States 
71  Ala.  307:  Rayidle  v.  The  State.,  49  Ala.  U;  1  Hale's  P.  C. 
502;  Roscoe's  Grim.  Ev.  044,  7th  Amer.  ed. ;  McMuUen  v. 
The  State,  53  Ala.  531. 

T.  N.  McClkllan,  Attorney-General,  for  the  State,  cited 
Bayainger  «.  The  State,  at  the  present  term ;  and  Kendall  v. 
The  State,  65  Ala.  492. 
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SOMERVILLE,  J. — Where  a  defendant  has  once  been  con- 
victed under  an  indictment  for  a  criminal  offense,  and  this 
judgment  of  conviction  has  been  set  aside  on  motion  for  a  new 
trial,  or  has  been  arrested,  or  reversed  on  appeal  or  writ  of  er- 
ror, this  is  not  regarded  as  a  putting  of  the  accused  in  legal 
jeopardy,  so  as  to  protect  him  against  a  second  trial  upon  the 
same  charge  subsequently  preferred  against  him.  Such  action, 
being  taken  at  the  instance  of  the  accused,  is  an  express  waiver 
of  his  constitutional  privilege  not  to  be  placed  in  jeopardy  a 
second  time  for  the  same  offense. — Kendall  v.  The  State,  65 
Ala.  492 ;  Je fries  v.  The  State,  40  Ala.  381 :  Cooley's  Const. 
Lim.  (5th  Ed.),.  401-402;  Wharton's  Cr.  PI.  &  Pr.  (8th  Ed.), 
§  510.  The  plea  of  former  jeopardy  showed  that  a  new  trial 
had  been  granted,  and  the  first  judgment  of  conviction  had 
been  set  aside  on  motion  of  the  defendant.  It  was,  for  this  rea- 
son, defective,  if  not  for  other  reasons  needless  to  be  mentioned, 
and  the  demurrer  to  it  was  properly  sustained. 

2.  The  crime  of  larceny  can  not  be  perpetrated  without 
a  criminal  intent — an  animus  fur  audi,  or  intent  to  steal. 
Where  one,  therefore,  takes  the  ])roperty  of  another,  honestly 
believing  that  he  has  a  legal  right  to  it — or,  in  other  words, 
under  a  hona  fide  claim  of  right — there  can  be  no  larceny, 
although  the  taking  may  constitute  an  inexcusable  trespass. 
Morningstarv.  The  State,  55  Ala.  148;  2  Bish.  Cr.  Law,  (Ttli 
Ed.)  §  851  ;  Roscoe's  Cr.'  Ev.  (7th  Ed.)  646* ;  Johnson  v.  The 
State,  73  Ala.  523.  If  the  first  charge  requested  by  the  defend- 
ant had  asserted  this  principle,  it  would  have  been  a  proper 
exposition  of  the  law.  It  is  not  sufficient,  however,  for  the 
taker  to  have  a  mere  "  impression "  that  he  has  a  claim  of 
right  to  property,  in  order  to  exempt  him  from  the  charge  of 
larceny  in  the  taking  of  it.  This  might  amount  to  a  vague  no- 
tion, unaccompanied  with  honesty  of  conviction.  The  charge 
was  erroneous  in  asserting  this  proposition,  and  its  refusal  was 
free  from  error. 

There  was  no  evidence  tending  to  support  the  second  charge 
requested  by  the  defendant,  and  it  was  properly  refused  be- 
cause abstract. 

3.  We  discover,  however,  a  clerical  error  in  that  part  of  the 
judgment  whicli  fixes  the  additional  term  of  imprisonment  to 
pay  costs.  It  is  apparent,  from  mathematical  calculation,  that 
this  period  should  be  one  hundred  and  thirty-four  days  instead 
of  one  hundred  and  forty-five,  as  stated  in  the  judgtnent.  We 
omit  from  this  a  fraction  of  seven-eighths  of  a  day  additional,  in 
view  of  the  rule  that  the  law  takes  no  cognizance  of  mere  frac- 
tional parts  of  a  day,  in  cases  of  this  character.  This  much  is 
due  to  that  strict  construction  of  penal  laws  which  is  universal- 
ly held  to  prevail,  always   working  favorably   to  the  liberty  of 
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the  citizen.  This  error  will  be  corrected  in  tliis  court,  at  the 
cost  of  the  appellant ;  and,  as  thus  corrected,  the  judgment 
will  be  affirmed. 

There  is  nothing  in  the  exception  taken  to  the  only  ruling  of 
the  court  made  on  the  admission  of  evidence,  and  we  do  not 
understand  it  to  be  insisted  on  by  counsel. 

Judgment  affirmed. 


Heury  v.  The  State. 

Indictment  for  Robbery. 

1.  Challenge  of  juror  for  rnnite  ;  UHiirer  of  right. — The  officer  before 
whom  the  prdiminary  examination  of  the  defendants  was  had,  and  by 
whom  they  were  committed  to  jail  to  await  the  action  of  the  jrrand  jury, 
l)eing  summoned  as  a  regular  juror,  and  beinj^  accepted  without  objec- 
tion, after  examination  by  the  court,  in  the  presence  of  the  defendants, 
touching  his  (luahfications  as  a  juror ;  whether  the  faihire  to  cliallenge 
him  was  the  result  of  ignorance  or  inadvertence,  the  right  of  challenge 
was  lost  when  he  was  accepted  and  sworn  as  a  juror ;  and  a  subsequent 
motion  to  excu.se  c)r  set  him  aside,  on  his  own  statement  of  the  facts  to 
the  court,  saying  that  he  had  not  recognized  the  defendants  when  first 
examined,  and  that  he  had  a  fixed  opinion  which  would  bias  his  verdict, 
is  addressed  to  the  discretion  of  the  court. 

From  the  Circuit  Court  of  Jefferson. 

Tried  before  the  lion.  S.  H.  Si'kotp. 

The  defendants  in  this  case,  John  Ilenrj  and  Isaac  Nobles, 
being  on  trial  under  an  indictment  for  robbery,  reserved  a  bill 
of  exceptions,  as  follows:  ''The  defendants  having  been  duly 
arraigned,  and  entered  their  plea  of  not  guilty,  and  after  the 
jury  were  duly  impanelled  and  sworn  according  to  law,  atid 
after  the  indictment  was  read,  but  before  the  defendants'  plea 
was  made  known  to  the  jury  ;  one  of  the  twelve  jurors,  A  S. 
Elliott,  asked  leave  of  the  court  to  nmke  an  explanation,  and, 
his  request  being  granted,  he  thereupon  stated  that,  when  an- 
swering the  questions  propounded  to  him  on  his  examination 
voir  dire,  he  did  not  recognize  the  defendants,  but  did  recog- 
nize them  after  the  jury  had  been  impanelled  and  sworn  ;  that 
he  had  a  fixed  opinion  as  to  their  guilt  or  innocence,  which 
would  l>ia8  his  verdict ;  that  he,  as  mayor  of  Birmingham,  pre- 
sided in  the  Mayor's  Court  when  the  defendants  were  arraigned 
and  tried  in  said  court  for  this  same  offense,  and  committed 
them  to  jail  to  await  the  action  of  the  grand  jury.  Thereupon, 
the  defendants  objected  to  said  Elliott  sitting  as  a  juror  on  the 
trial  of  this  case;  but  the  court  overruled  the  objection,  on  the 
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ground  tliat  it  came  too  late ;  to  which  ruling  the  defendants 
excepted." 

The  name  of  the  appellants'  counsel,  if  any  appeared  in  this 
court,  is  not  shown  by  either  the  record  or  the  docket;  and 
there  is  no  brief  on  lile. 

T.  N.  McClkllan,  Attorjiey-General,  for  the  State,  cited 
Smith  V.  The  State,  55  Ala.  6  ;  Stalls  v.  The  State,  28  Ala.  25  ; 
Roberts  v.  The  State,  68  Ala.  52 ;  State,  v.  Morea,  2  Ala.  275  ; 
State  V.  Williams^  3  Stew.  457;  Rash  v.  Tfie  State,  61  Ala. 
94 ;  Bales  v.  The  State,  63  Ala.  36 ;  Battle  v.  The  State,  54 
Ala.  94. 

CLOPTON,  J. — The  constitution  guarantees  to  the  accused, 
in  all  criminal  prosecutions,  a  "speedy  public  trial,  by  an  im- 
partial jury  of  the  county  or  district  in  which  the  offense  was 
committed."  To  secure  this  right,  statutes  have  been  enacted 
defining  the  qualitications  of  jurors,  and  providing  modes  by 
which  their  qualifications  may  be  ascertained.  The  due  and 
proper  administration  of  the  law — on  tiie  one  hand  protecting 
the  public  against  the  commission  of  crime,  and  on  the  other 
shielding  innocence  from  passion  and  prejudice — materially  de- 
pends on  the  fitness,  competency,  and  impartiality  of  jurors. 
They  are  required  to  be  persons  who  are  competent  to  dis- 
charge the  duties  "with  honesty,  impartiality,  and  intelligence, 
and  are  esteemed  in  the  community  for  their  integrity,  fair 
character,  and  sound  judgment." 

For  the  trial  of  a  person  charged  with  an  offense  which  may 
be  punished  capitally,  the  court  inust  make  an  order,  command- 
ing the  sheriff  to  summon  not  less  than  fifty,  nor  more  than 
one  hundred  persons,  including  those  summoned  on  the  regular 
juries  for  the  week.  A  designated  number  of  peremptory 
challenges  is  allowed  to  the  State,  and  to  the  defendant,  and,  in 
addition,  grounds  of  challenge  are  prescribed,  so  that  disquali- 
fied persons  may  be  challenged  for  cause.  Among  these 
grounds  of  challenge  is  a  fixed  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant,  that  would  bias  his  verdict.  This 
ground  of  challenge  can  be  proved  by  the  oath  of  the  person 
alone.  When  the  name  of  a  person  summoned  is  drawn  from 
the  box,  in  which  have  been  placed  the  names  of  all  summoned, 
he  is  examined  by  the  court  touching  his  qualifications;  and  if 
found  qualified,  is  put,  first  on  the  State,  and  then  on  the  de- 
fendant ;  and  if  accepted  by  both,  he  is  sworn  for  the  trial  of 
the  case.  When  accepted  by  the  State,  and  put  on  the  defend- 
ant, is  his  opportunity  and  right  to  challenge. 

While  it  is  of  first  importance  that  the  riglit  of  both  the  State 
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and  of  the  defendant  to  a. trial  by  an  jjoneet,  intelligent  and 
impartial  jury,  should  be  jealously  maintained,  the  neceggity  of 
guarding  against  other  evils,  readily  suggested,  requires  a  time 
fixed,  wlien  the  right  to  challenge  shall  cease.  By  the  uniform 
rulings  of  this  court,  the  right  to  challenge  ends,  when  the  per- 
sons selected  are  sworn  as  jurors  for  the  trial  of  a  case  punish- 
able capitally.  "After  the  ceremony  of  the  administration  of 
the  oath  is  commenced,  the  right  of  challenge  for  existing 
cause  is  lost,  alike  to  the  State  and  to  the  defendant." — Smith 
V.  State,  55  Ala.  1  ;  Stnlls  v.  State.  28  Ala.  25 ;  Roberta  v. 
State,  68  Ala.  515  ;  Rash  v.  Stiite,  61  Ala.  89  ;  SUiie  v.  Morea, 
2  Ala.  275. 

Due  caution  should  be  obsirved,  that  none  but  those  free 
from  an  opinion  which  wonid  bias  their  verdict  shall  serve  as 
jurors.  A  list  of  the  persons  summoned  was  served  on  the  de- 
fendants before  the  day  of  trial;  the  juror  was  examined  as  to 
his  qualifications  by  the  court,  in  the  presence  of  the  defend- 
ants ;  and  he  was  the  officer,  who  presided  on  the  preliminary 
examination,  and  committed  them  for  further  trial.  By  rea- 
sonable diligence,  they  could  have  known  his  disqualification. 
But,  whether  the  omission  to  challenge  was  from  inadvertence 
or  ignorance,  the  right  to  challenge  was  lost  when  the  juror 
was  sworn  ;  tifter  which,  excusing  the  juror,  at  the  request,  or 
on  motion  of  the  defendants,  rested  in  the  discretion  of  the 
court.  The  remedy  of  the  defendants,  after  conviction,  was 
a  motion  for  a  new  trial. 

Affirmed. 


Henderson  v.  The  State. 

Indictment  for  Murder. 

1 .  Se\f-de^en»e . — A  conspiracy  on  the  part  of  the  deceased  and  another 
to  take  the  hfe  of  the  defendant,  and  an  attempt  to  carry  it  into  effect, 
<lo  not  justify  the  killing  on  the  ground  of  self-defense,  unless  the  attempt 
was  attended  with  an  actual  or  seeminp  ahility  to  effect  its  puri>08e,  and 
the  danger  was,  or  appeared  to  he,  so  imminent  that  it  could  not  he 
otherwise  eluded,  or,  at  least,  could  not  he  eluded  by  flight,  or  other 
attempted  escape,  without  exposing  the  party  as^ailea  to  greater  peril. 

2.  »Sa?HC  ;  retreat. — A  charge  requested,  which  instructs  the  jury  that 
they  must  acquit  the  defendant,  "  if  they  believe  from  the  evidence  that 
the  circumstances  at  the  time  of  the  killing  were  such  as  to  create  in  the 
mind  of  the  accused  a  reasonable  belief  of  imminent  danger  to  life  or 
limb  caused  by  the  deceased,"  is  properly  refused,  because  it  "  preter- 
mits all  mention  of  other  modes  of  escape  which  may  have  been  open  to 
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the  defendant,  and  to  which,  if  available,  it  was  his  duty  to  have  resorted 
before  taking  life." 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  Hubbard. 

The  defendant  in  this  case,  Jack  Henderson,  was  indicted, 
jointly  whh  Aaron  Perdue,  for  the  murder  of  Dave  Mincey,  by 
shooting  hiinvvitli  a  gun  ;  pleaded  not  guilty,  was  tried  on  issue 
joined  on  that  plea,  was  convicted  of  manslaughter  in  the  first 
degree,  and  sentenced  to  the  penitentiary  for  the  term  of  three 
years  and  six  months.  The  bill  of  exceptions  purports  to  set 
out  "substantially  all  the  evidence  adduced  in  the  case,"  but  it 
is  not  necessary  to  state  it  at  length.  It  appeared  that  the 
killing  took  place  about  twelve  o'clock  at  night,  at  a  house 
where  a  number  of  people  were  assembled,  and  engaged  in 
dancing.  The  witnesses  for  the  State  testified,  in  substance, 
that  the  deceased  was  standing,  just  before  the  killing,  near  the 
back  door  of  the  back  room  of  the  house,  talking  with  one  Siler, 
while  Aaron  Perdue  stood  near  by,  having  a  breech-loading  rifle 
in  his  hands;  that  Perdue  handed  the  rifle  to  Jack  Henderson, 
the  defendant,  "  who  stepped  out  of  the  back  door,  spoke  in  a 
loud  voice,  '  Get  out  of  the  way ^  or  I  will  shoot  you ^  and  imme- 
diately fired  the  gun  at  the  deceased,"  the  ball  striking  him  in 
the  breast,  and  inflicting  a  wound  from  the  effects  of  which  he 
died  the  next  day  ;  ""and  that  the  deceased  and  the  accused  were 
perfectly  friendly,  and  had  never  had  any  difficulty  or  quarrel 
in  their  lives  before  the  killing  took  place."  The  State  proved, 
also,  the  defendant's  confessions,  made  after  the  killing,  "that 
he  shot  the  deceased  because  he  was  afraid  of  him,  for  the  reason 
that  the  Minceys  had  cut  him  to  pieces  once  before."  Two  wit- 
nesses for  the  defendant,  who  were  present  at  the  house  on  the 
night  of  the  killing,  testified  that,  a  short  time  before  the 
deceased  was  killed,  they  heard  him,  with  his  two  brothers  and 
another  person,  "  talking  together  in  a  low  tone  of  voice  in  the 
yard  just  in  front  of  the  house,  and  heard  said  Dave  Mincey 
and  Jim  Mincey  say,  '  We  will  go  into  the  house  where  Jack 
Henderson  is  playing  the  fiddle,  and  tramp  on  his  toes,  and  push 
his  fiddle,  to  get  up  a  fioss  with  him,,  and  cut  him  to  pieces  ; ' 
that  said  Dave  and  Jim  Mincey  went  into  the  house  where  said 
defendant  was  playing  the  fiddle,  and  danced  near  him,  but 
they  (said  witnesses)  did  not  know  whether  they  tramped  on 
his  toes,  or  pushed  his  fiddle,  or  not ;  and  that  they  saw  said 
defendant,  soon  afterwards,  running  from  the  front  room  into 
the  back  room,  pursued  by  said  Dave  and  Jim  Mincey,  the 
former  cutting  at  him  with  a  knife."  Other  witnesses  for  the 
defendant,  who  were  in  the  back  room  at  the  time  of  the  diffi- 
culty, "  testified  that  Jack  Henderson  ran  from  the  front  into 
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the  back  room,  pursued  hy  Dave  Miucey  and  Jitn  Mitiecy,  wlio 
were  riinnin*;  after  liiin,  and  Dave  Mincey  cutting  at  him  willj 
a  knife  ;  tliat  Henderson,  wlien  near  the  hack  door,  threw  up 
liis  hand  to  fend  off  the  licks  of  Dave  Mincey,  and  was  cut  on 
the  hand  ;  that  lie  snatched  the  gun  from  the  hands  of  Perdue 
as  lie  passed,  jumped  out  of  the  hack  door,  and  tired  at  said 
Dave  Mincey,  who  was  at  the  time  standing  near  the  l):ick  door, 
with  one  foot  on  the  floor,  and  the  other  on  a  large  hlock  used 
as  a  step,  and  having  his  knife  in  his  right  hand  at  the  time." 
The  defendant  re<juested  the  following  (rharges  to  the  jury, 
in  writing  :  "  (4.)  If  the  jury  believe,  from  the  evidence,  that 
the  deceased  and  his  brother,  Jim  Mincey,  had  cons|)ired 
together  to  inHict  great  bodily  harm  on  the  defendant,  or  to 
kill  him,  and  that  the  deceased  was  attempting  to  carry  out  that 
common  purpose  at  the  time  the  fatal  shot  was  fired,  they  must 
find  the  defendant  not  guilty."  "(5.)  If  the  jury  believe, 
from  the  evidence,  that  the  circumstances  at  the  time  of  the 
killing  were  such  as  to  create  in  the  mind  of  the  accused  a  rea- 
sonable belief  of  imminent  danger  to  life  or  limb  caused  by  the 
deceased,  they  must  find  the  defendant  not  guilty."  The  court 
refused  each  of  these  charges,  and  the  defendant  duly  excepted 
to  their  refusal  ;  and  these  are  the  oidy  rulings  presented  by 
the  bill  of  exceptions. 

The  name  of  the  appellant's  counsel,  if  any  appeared  in  this 
court,  is  nowhere  shown  by  the  record  or  dockets. 

T.  N.  MoClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J. — Charges  four  and  five,  asked  for  defendant, 
were  severally  refused,  and  the  defendant  excepted  severally. 
Each  is  faulty.  A  conspiracy  to  take  life,  and  an  attempt  to 
carry  it  into  effect,  do  not,  without  more,  justify  the  taking  of 
the  life  of  the  person  thus  attempting.  Such  attempt,  to  justify 
a  killing,  must  be  attended  with  an  actual  or  seeming  ability  to 
carry  it  into  effect  ;  and  the  danger  must  be,  or  appear  to  be, 
so  imminent,  as  that  it  can  not  be  otherwise  eluded,  or,  at  least, 
can  not  be  without  exposing  the  party  assailed  to  increased  peril, 
by  flight,  or  other  attempted  escape.  Life  must  not  be  taken, 
except  in  extreme  cases,  when  there  is  no  other  apparent  means 
of  escape  from  what  appears  to  be  imminent  peril  to  life  or 
limb.  Less  than  this  does  not  meet  the  conditions  of  self- 
defense. — Mitchell  V.  The  State,  60  Ala.  26  ;  DeArman  v.  The 
State,  71  Ala.  351 ;  Storey  v.  The  State,  lb.  320.  The  fifth 
charge  asked  pretermits  all  mention  of  other  modes  of  escape, 
which  may  have  been  open  to  defendant,  and  which  it  was  his 
duty  to  have  resorted  to,  if  available,  before  taking  life. 

Affirmed. 
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Chambers  v.  The  State. 

Indictment  for  Betting  at  Cards. 

1.  Playing  at  cards,  and  betting;  variance. — Under  an  indictment  for 
betting  at  a  game  of  cards  (Code,  §  4209),  a  conviction  can  not  be  had 
on  proof  of  playing  only  (§  4207),  the  two  offenses  being  separate  and 
distinct. 

From  the  Circnit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  P.  Hubhard. 

The  indictment  in  this  case,  as  copied  in  the  transcript, 
charged  that  the  defendant  "  bet  at  a  game  with  cards,  or  dice, 
or  some  other  device  or  substitute  for  cards  or  dice,  at  a  tavern, 
inn,"  &c.  The  bill  of  exceptions  purports  to  set  out  all  the 
evidence  adduced  on  the  trial,  and  shows  that  the  case  was 
treated  as  an  indictment  for  plajing  cards  at  some  place  desig- 
nated in  the  statute  ;  the  only  contested  questions  being,  what 
acts  on  the  part  of  the  defendant  amounted  to  playing,  and 
whether  the  cabin  at  which  the  game  was  played  was  within 
the  prohibition  of  the  statute.  .  On  all  the  evidence,  the  defend- 
ant requested  the  court  to  charge  the  jury,  among  other  things, 
that  they  must  find  him  not  guilty,  if  they  believed  the  evi- 
dence ;  and  he  excepted  to  the  refusal  of  this  charge. 

The  record  and  dockets  do  not  show  any  appearance  of  coun- 
sel for  the  appellant  in  this  court. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

SOMERVILLE,  J.— The  Circuit  Court  erred  in  this  case, 
in  refusing  to  give  the  general  charge  requested  by  the  defend- 
ant, instructing  the  jury  to  acquit  him  if  they  believed  the  evi- 
dence. The  indictment  charges  the  defendant  with  betting  at 
a  game  with  cards,  in  violation  of  the  provisions  of  section  4209 
of  the  Code,  at  one  of  the  places  therein  prohibited.  This  offense 
is  a  misdemeanor,  punishable  by  a  fine  of  not  less  than  fifty,  nor 
more  than  three  hundred  dollars.  It  is  a  separate  and  distinct 
offense  from  that  oi  playing  at  a  game  with  cards,  denounced 
by  section  4207  of  the  Code,  which  is  punishable  by  a  fine  of 
not  less  than  twenty,  and  not  more  than  fifty  dollars.  The 
latter  offense  is  not  included  necessarily  in  the  former,  because 
one  may  bet  at  a  game  played  by  others.     A  conviction  oiplay- 
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iny  can  not,  therefore,  be  had  under  an  indictment  for  luttiny. 
There  is  no  evidence  tendinjij  to  show  that  the  defendant  Itel 
any  thin^  at  the  alleged  game  with  cards.  The  variance  between 
the  allegations  and  the  proof  was  fatal  to  the  right  of  any  legal 
conviction. 

We  need  not  consider  the  other  points  raised  hv  the  rnlings 
of  the  court. 

The  judgment  is  reversed,  and  the  cause  n'n);ui<h'<l. 


Pippeii  V.  The  State. 

Indictment  for  Malicio^is  Tre^ptiss  on  /miuL 

1.  Malicious  trespass  on  lands;  constituents  of  offense. — To  justify  a 
conviction  against  a  person  who  "  willfully  and  maliciously  commits  any 
trespass  on  the  lands  of  another,  l)y  cutting  d«iwn  or  destroying  any  wuwl 
or  timber  growing  thereon  "  (Code,  ^  4417),  something  inort-  than  a  mere 
willful  trespass  must  be  shown — the  act  must  be  willful  and  malicious; 
and  while  malice  is  not,  ordinarily,  the  subject  i>f  positive  pnx>f,  facts 
and  circumstances  nuist  be  sliown  from  which  it  may  be  inferred  that 
the  act  was  prompted  by  ill-wdl,  malevolence,  grudge,  spite,  enmity,  or 
wicked  intention. 

2.  Same. — Where  tlie  evidence  shows  that  the  trees  were  cut  by  the 
defendant,  by  the  direction  of  his  employer  (r)r  his  employer's  wife,  in 
his  absence),  who  wanted  rails  to  repair  a  fence,  and  who  told  him  that 
he  might  sell  the  bark  ;  that  his  employer  owned  a  strip  of  the  land, 
having  bought  from  the  prosecutor,  and  that  the  line  between  them  had 
never  been  run,  although  the  prosecutor  had  pointed  out  the  line  as  he 
claimed  it,  and  told  defendant  he  uiust  not  cut  any  trees  beyon<l  it;  thcHe 
facts,  without  more,  do  not  justify  the  inference  of  malice,  an<l  do  not 
authorize  a  conviction. 

From  the  Criminal  Court  of  (Treene. 

Tried  before  the  Hon.  J.  P.  M<'Qi;een,  an  attorney  of  the 
court,  selected  by  the  clerk  (Code,  ^  664)  on  account  of  the 
disqualification  of  the  presiding  judge. 

Seay  &  DeGraffenreii),  and  J.  B.  TTead,  for  apjwllant. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

CLOPTON,  J. — The  defendant  was  indicted  under  section 
4417  of  Code,  which  provides,  that  '*  any  person  who  willfully 
and  maliciously  commits  any  trespass  on  the  lands  of  another, 
by  cutting  down  or  destroying  any  wood  or  timber  growing 
thereon,"  is  guilty  oi  a  misdemeanor.  It  was  not  the  intention, 
by  the  statute,  to  constitute  evcrv  trespass  on  the  lands  of  an- 
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other,  where  wood  or  timber  was  cnt  down  or  destroyed,  a 
criminal  offense.  It  is  not  sufficient  that  the  trespass  is  willful ; 
it  must  also  be  malicious.  In  Johnson  v.  State^  61  Ala.  9,  it  is 
said:  "The  controllin<)j  words  are,  willfully  ^w^  maliciously, 
No  matter  how  inexcusable  the  trespass,  the  criminal  offense  is 
not  made  out,  unless  the  act  is  willfully  and  maliciously  done." 
Ordinarily,  malice  is  not  the  subject  of  positive  proof,  but  of 
inference  from  proved  facts  and  circumstances — facts  and  cir- 
cumstances from  which  it  may  be  inferred  that  the  commission 
of  the  act  was  prompted  by  "  ill-will,  malevolence,  grudge, 
spite,  wicked  intention,  enmity;"  and  in  a  criminal  case,  the 
inference  should  not  be  the  subject  of  reasonable  doubt. 

We  have  carefully  examined  the  evidence,  and  have  failed  to 
lind  any  facts  or  circumstances  proved,  from  which  malice 
may  be  inferred.  The  facts,  in  respect  to  the  commission  of 
the  offense,  testified  to  by  the  owner  of  the  land,  are,  that  he 
had  several  times  told  defendant  where  the  line  was,  and  that 
he  must  not  cut  timber  beyond  ten  steps  from  a  certain  old 
fence-row;  that  beyond  this  row  several  trees  were  cut  down, 
and  defendant  had  stated  to  him  that  he  cnt  them  down,  and 
knew  they  were  on  the  land  of  the  witness,  and  had  exchanged 
the  bark  for  a  pair  of  boots.  These  facts  may  show  a  willful 
trespass,  but  are  not  indicative  of  malice,  in  the  absence  of  all 
evidence  of  any  previous  cutting  timber,  and  persistence  therein 
after  notice,  or  of  any  ill-will  or  inimical  feeling,  or  of  any  other 
circumstance  manifesting  that  the  trees  were  cut  from  grudge, 
spite,  or  any  like  motive,  or  that  any  injury,  other  than  the  loss 
of  the  trees,  was  caused.  Conceding  these  facts,  they  tend  to 
show  that  the  cutting  was  done  for  the  purpose  of  gain,  rather 
than  from  any  motive  or  desire  to  injure  the  owner. 

It  further  appears  that  the  defendant  was  in  the  employ  of 
the  adjoining  proprietor,  who  had  bought  land  from  the  alleged 
owner  of  the  trees,  and  that  the  line  between  them  had  not  been 
definitely  run.  The  employer  was  absent,  and  his  wife,  who 
had  charge  of  his  business  in  his  absence,  testified,  that  by  her 
instructions  the  defendant  went  on  the  lands,  and  cut  the  trees 
for  the  purpose  of  splitting  rails  to  repair  a  fence  ;  that  she  told 
him  he  could  have  the  bark,  and  sell  it;  that  the  trees  were  cut 
on  or  near  the  spot  where  her  husband  had  previously  cut  house- 
logs,  and  that  she  recognized  the  land  as  being  as  much  the  prop- 
erty of  her  husband  as  of  the  alleged  owner.  These  facts  tend 
to  show  that  the  trees  were  cut  by  her  direction,  under  a  claim 
of  right,  and  repel  the  inference  of  malice  on  the  part  of  de- 
fendant. Doing  an  unlawful  act  willfully  and  without  excuse 
may,  ordinarily,  authorize  an  inference  of  malice ;  but,  under 
the  statute,  "the  act,  although  intentional,  and  unlawful,  is 
nothing  more  than  a  civil  injury,  unless  accompanied  with  that 
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Bjpecial  malice  which  the  words  'willful  and  malicious'  imply." 
Uom.  V.  Williams^  IK)  Mass.  401. 

Reversed  and  remanded.     Defendant  will  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Bnsh  V.  The  State. 

Indictment  for  Forgery. 

1.  Relevancy  of  evidence  as  to  amount  due  to  defendant  by  drawer  of 
forged  order. — Under  an  indictment  for  forgery  in  falsely  altering  and 
raising  an  order  for  merchandise,  evidence  of  the  fact  tliat,  at  the  time  the 
order  was  given,  the  drawer  owed  the  defendant  more  than  the  sum 
specified  in  the  order,  is  not  relevant  or  admissible  for  any  purpose. 

From  the  Circuit  Court  of  Choctaw. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

The  indictment  in  this  case  charged  that  the  defendant.  Wash 
Bush,  "falsely,  and  with  the  intent  to  injure  or  defraud,  did 
forge  an  order,  purporting  to  be  tlic  act  of  one  W.  II.  Curtis ;" 
which  order  was  set  out  in  the  indictment,  being  dated  July 
30th,  1884,  directed  to  J.  E.  Westcott,  and  in  these  words: 
"  Pleas  let  Wash   Bush  trad  in  your  store  to  the  amount  of^" 

,  "  and  charge  the  same  to  my  ax^countr     The  amount 

expressed  in  the  order  was  written  in  figures,  which  appeared 
to  have  been  altered,  appearing  to  be  $1.00;  the  figures  above 
the  ciphers  having  been  erased,  and  the  figures  90  added  after 
the  ciphers.  Curtis,  by  whom  the  order  was  written,  testified 
as  a  witness  for  the  State,  that  the  sum  specified  in  the  order, 
as  written,  was  $1.30,  or  $1.35 ;  while  Westcott,  to  whom  it  was 
presented  by  the  defendant,  testified  that  the  defendant  said  it 
was  intended  for  $1.90,  and  that  he  delivered  goods  to  that 
amount  on  the  faith  of  it.  The  defendant  offered  to  prove  that 
the  amount  due  from  Curtis  to  one  Prince  Bush,  defendant's 
brother,  for  which  debt  the  order  was  given,  was  $2.40 ;  and  he 
excepted  to  the  exclusion  of  this  evidence. 

The  record  and  dockets  do  not  show  that  any  counsel  appeared 
in  this  court  for  the  appellant. 

T.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
KimbaU  v.  The  State,  50  Maine,  409 ;  Amer.  Grim.  I>aw,  150  d. 
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STONE,  C  J. — It  would  seem  that  the  act  which  constituted 
the  crime  of  which  tiie  defendant  was  found  guilty,  was  the 
false  alteration  and  raising  of  an  order  for  merchandise,  from  a 
smaller  to  a  larger  sum,  "  with  tlie  intent  to  injure  or  defraud," 
The  testimony  offered  in  defense,  and  which  was  ruled  out, 
would  have  tended  to  show  that  Curtis,  who  drew  the  order, 
owed  the  defendant  a  greater  sum  than  the  order  called  for, 
either  at  the  time  it  was  drawn,  or  after  it  was  raised.  There 
was  no  error  in  ruling  this  evidence  out.  It  could  not  tend  to 
show  any  authority  to  alter  the  order,  could  not  tend  to  disprove 
the  alleged  alteration,  and  could  not  shed  any  light  on  the  de- 
fendant's intent,  if  he  did  alter  and  raise  the  order,  as  charged. 

There  is  no  error  m  the  record,  and  the  judgment  of  the 
Circuit  Court  must  he  affirmed. 


Driscol  V.  The  State. 

Prosecution  for  Knticin(j  Minor  fi'ora  Service   of  Employer. 

1.  Enticing  minor  from  service  of  employer;  constituents  of  oj^ense. 
Under  the  statute  amending  section  4325  of  the  Code,  and  providing, 
among  other  things,  that  any  person  "  who  knowingly  interferes  with, 
hires,  employs,  entices  away,  or  induces  any  minor  to  leave  the  service 
of  any  person  to  whom  that  service  is  lawfully  due,"  &c.,  is  guilty  of  a 
misdemeanor ;  a  conviction  can  not  be  had  against  a  father,  who,  having 
hired  his  minor  son  to  another  person  for  a  specified  term,  induces  his 
son  to  leave  the  service  before  the  expiration  of  the  term.  (Stone,  C. 
J.,  doubting.) 

From  the  County  Court  of  Macon. 

Tried  before  the  Hon  P.  S.  Holt. 

This  prosecution  was  commenced  by  an  affidavit  made  and 
subscribed  before  the  judge  of  said  court  by  one  W.  W.  Du- 
Bose,  who  therein  stated  "that  Joe  Driscol  did  knowingly  in- 
terfere with,  hire,  employ,  entice  away,  or  induce  George  Dris- 
col, a  minor,  to  leave  the  service  of  R.  E.  DuBose,  to  whom 
the  service  of  said  minor  was  laM'f  ully  due,  without  the  consent 
of  said  R.  E.  DuBose,  given  in  writing,  or  in  the  presence  of 
some  credible  person."  The  defendant  pleaded  not  guilty  to 
the  charge,  and  claimed  a  trial  by  jury ;  and  the  jury  returned 
a  verdict,  under  the  charge  of  the  court,  finding  him  guilty, 
and  assessing  a  fine  of  fifty  dollars.  It  appeared  on  the  trial, 
as  the  bill  of  exceptions  shows,  that  the  defendant,  on  the  11th 
February,  1885,  hired  his  minor  son,  George  Driscol,  then 
about  fifteen  or   sixteen  years   old,  to  said  R.  E.  DuBose,  for 
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tlie  remainder  of  the  year  1885,  at  $6.00  per  month,  the  eon- 
tract  being  reduced  to  writing,  signed  by  the  parties,  and  at- 
tested by  two  witnesses ;  that  the  defendant,  about  one  month 
afterwards,  went  on  the  plantation  of  said  DuBose,  and  induced 
George  to  leave  his  service,  representing  that  he  needed  hie 
assistance  in  the  cultivation  of  his  own  crop  ;  and  that  this  was 
done  against  the  protest  and  remonstrance  of  said  DuBose. 
On  this  evidence,  the  court  instrticted  the  jury,  if  they  believed 
the  evidence,  they  must  find  the  defendant  guilty ;  to  which 
charge  the  defendant  duly  excepted. 

Brewer,  Chilton,  and  Barnes,  for  the  appellant. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

CLOPTON,  J.— The  act  amendatory  of  section  4325  pro- 
vides, "  Any  person  who  knowingly  interferes  with,  hires, 
employs,  entices  away,  or  induces  to  leave  the  service  of 
another,  any  laborer,  or  servant,  who  has  contracted  in  writing 
to  serve  such  other  person  for  any  given  time  not  to  exceed 
one  year,  before  the  expiration  of  the  time  so  contracted  for, 
or  who  knowingly  interferes  with,  hires,  employs,  entices 
away,  or  induces  any  minor  to  leave  the  service  of  any  person 
to  whom  such  service  is  lawfully  due,  without  the  consent  of 
the  })arty  employing,  or  to  whom  such  service  is  due,  given  in 
writing,  or  in  the  presence  of  some  credible  person,  is  guilty 
of  a  iriisdemeanor,  and,  on  conviction,  may  be  fined  not  less 
than  fifty  dollars,  nor  moi'e  than  five  hundred  dollars,  at  the 
discretion  of  the  jury  trying  the  cause,  and  in  no  case  less  than 
double  the  damages  sustained  by  the  party  whom  such  laborer 
or  servant  was  induced  to  leave ;  one  half  to  the  party  sustain- 
ing such  damage,  and  the  other  half  to  the  county." — Acts 
18S0-81,  42.  The  record  presents  the  question,  whether  a 
father,  who  contracts  in  writing  with  another  person,  that  his 
minor  son  shall  serve  him  for  a  specified  time,  and  before  the 
expiration  of  the  time,  takes  hiu)  from  the  service  of  snch 
other  person,  without  his  consent,  is  guilty  of  violating  the 
statute. 

Section  4325  of  Code,  before  amended,  did  not  provide  for 
the  case  of  a  minor.  In  respect  to  a  laborer  or  servant,  who 
had  contracted  in  writing,  the  section  contained  the  qualifying 
expression  ;  '■'suck  contract  being  in  force^  and  binding  vpon 
the  parties  thereto.^''  On  this  provision,  it  was  held  that,  an  in- 
fant's contract  being  voidable  at  his  election,  a  person  who  em- 
ployed him,  after  a  disafiirmanee  of  his  contract  of  service,  was 
not  guilty  of  a  violation  of  the  statute. — Lanyhani  v.  State.  55 
Ala.  1 14.     One  of  the  purposes  of  the  amendatory  act  was  to 
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avoid  this  judicial  construction  of  the  statute.  The  quali- 
fying provision  was  omitted,  thus  making  the  offense,  in  this 
respect,  dependent  upon  the  mere  existence  of  a  contract  in 
writing,  and  disembarrassing  it  of  the  consideration  of  the 
element  of  "  being  in  force,  and  binding  upon  the  parties  there- 
to." Under  the  first  clause  of  the  amendatory  act,  a  father 
would  be  guilty  of  its  violation,  who  interfered  with,  hired, 
employed,  enticed  away,  or  induced  to  leave  the  service  of 
another,  his  minor  child  whom  he  had  emancipated,  and  who 
had  contracted  in  the  statutory  mode.  But  he  is  not  guilty, 
if,  not  having  emancipated  his  child,  he  asserts  his  parental 
authority,  and  reclaims  the  service  due  him  prior  to,  and  at  the 
time  of  the  minor's  contract  with  such  person. —  Turner  v.  The 
State,  48  Ala.  549.  The  purpose  of  the  statute  is  to  prevent 
and  prohibit  strangers — persons  having  no  interest  or  authori- 
ty— from  interfering  with  such  contracts  of  infants,  and  induc- 
ing them  to  disaffirm  them  ;  but  not  to  interfere  with  the 
proper  and  lawful  exercise  of  parental  authority  and  rights. 
Also,  enlarged  provisions  were  enacted  specially  applicable  to 
minors,  who  legally  owed  service  to  another,  being  cases  not 
included  in  the  lirst  clause.  Under  these  provisions,  a  contract 
in  writing  is  not  an  essential  element  of  the  offense.  The 
statute  extends  to  cases  where  service  is  due  from  a  minor  to 
another  Ijy  operation  of  law.  Its  terms  are  comprehensive 
enough  to  embrace  cases  where  service  is  due  to  another  by 
contract  between  the  father  and  such  other  person. 

Conceding  that  service  was  legally  due  to  DuBose  by  the 
minor  son  of  the  defendant,  in  the  meaning  of  the  statute,  the 
question  remains,  was  the  defendant,  in  taking  his  son  away 
from  the  service  of  the  person  with  whom  he  had  contracted, 
guilty  of  the  offense  created  by  the  statute  'i  It  will  be  ob- 
served, that  where  the  contract  is  made  by  the  laborer  or  ser- 
vant himself,  the  penalty  of  the  statute  is  not  directed  against 
the  laborer  or  servant,  who  may  leave  the  service  of  his  em- 
ployer, and  refuse  to  perform  his  contract.  In  such  case,  the 
employer  is  left  to  his  civil  action  for  a  breach  of  contract. 
The  legislative  intent  is  to  prohibit  interference  by  intermed- 
dlers  and  interlopers.  There  are  no  words  indicating  a  differ- 
ent intent  in  respect  to  minors.  In  case  of  contracted  labor, 
the  term  of  service  is  restricted,  so  as  not  to  exceed  one  year. 
There  is  no  limitation  in  the  case  of  a  minor,  short  of  majority. 
The  primary  intention  is  to  prevent  interference  with  the  ser- 
vice due  by  an  apprentice  to  his  master,  a  child  to  the  parent,  or 
to  any  other  person  standing  in  loco  parentis. 

The  statute  also  provides,  that,  in  no  case  of  conviction,  shall 
the  fine  be  less  than  double  the  damages  sustained  by  the  party 
whom  such  laborer  or  servii.nt  was  induced  to  leave,  one  half 
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to  the  party  sustaining  the  damage — thus  providing  full  com- 
pensation. While  the  statute  converts  a  civil  injury  into  a 
criminal  offense — an  unlawful  interference  with  parties  in  per- 
forming such  contracts,  or  rendering  service  legally  due,  into 
a  tort  committed  by  a  person  not  a  party  to  the  contract — it  is 
not  the  object,  and  is  not  within  the  spirit  of  the  statute,  to  try 
and  determine,  by  means  of  criminal  proceedings,  and  the  ad- 
ministration of  the  criminal  law,  the  validity  of  contracts,  or 
their  breach,  or  to  enforce  the  payment  of  the  damages  occa- 
sioned thereby.  The  power  of  the  legislature  to  put  the  ma- 
chinery of  the  criminal  law  into  operation,  to  compel,  by  im- 
prisonment and  hard  labor,  compensation  for  damages  sustained 
by  the  breach  of  a  contract,  is  of  doubtful  constitutionality. 
Kc parte  Ilardy^  6S  Ala.  303.  A  construction  should  be 
avoided  that  will  make  the  statute  of  doubtful  constitutionality, 
and  we  are  constrained  to  hold  that  none  of  its  provisions  ap- 
ply to  the  contracting  party.  This  construction  harmonizes 
with  the  rule,  that  penal  statutes  shall  be  so  construed  as  not  to 
include  cases  without  the  spirit,  though  within  the  letter,  and 
promotes  the  apparent  policy  and  object  of  the  legislature,  as 
collected  from  the  entire  statute. 

Revereed  and  remanded.  • 

STONE,  C.  J. — I  doubt  the  correctness   of   the  foregoing 
opinion. 


Alsop  V.  The  State. 

Indictment  far  Carrying  Ccyncealed  Weapons. 

1.  Charge  as  to  evidence  for  consideration  of  jury. — Under  an  indict- 
ment for  carrying  concealed  weapons  (Code,  §  4109),  the  witnesses  for 
the  prosecution  testifying  that  they  saw  the  defendant  with  a  pistol  in 
his  hand,  presenting  it  at  another  person,  but  did  not  see  how  or  whence 
he  procured  it,  although  thev  had  been  working  with  him  for  several 
hours ;  while  the  defendant  himself  stated  to  the  jur>'  that  it  was  placed 
on  a  car  which  lie  was  using,  by  a  friend,  who  informed  him  of 
threats  ma(le  by  the  person  with  whom  he  ha<l  the  difficulty,  and 
was  picked  up  from  the  car  at  the  moment ;  a  charge  requested,  asserting 
that  the  jury,  "  in  determining  whether  the  defendant  got  the  pistol  from 
his  person  or  elsewhere,  can  take  into  consideration  his  surroundings," 
is  correct,  and  its  refusal  is  error. 

From  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  S.  H.  Spbott. 
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The  defendant  in  this  case,  being  on  trial  under  an  indict- 
ment which  charged  him  with  carrying  a  pistol  concealed  about 
his  person,  reserved  a  bill  of  exceptions  as  follows :  "  The 
State  introduced  evidence  which  tended  to  show  that,  within 
twelve  months  before  the  finding  of  the  indicttnent,  and  in  said 
county,  the  defendant  was  seen  by  the  witnesses  with  a  pistol 
in  his  iiand,  which  he  presented  at  a  negro  with  whom  he  had 
a  difficulty  at  the  time  ;  that  none  of  them  saw  where  the 
pistol  came  from,  and  they  did  not  know  whether  the  defend- 
ant had  taken  it  from  about  his  person  or  not ;  that  defendant 
was  then  working  at  the  Alice  Furnace^  where  the  witnesses 
were  also  working  ;  that  thej  had  been  around  and  about  him 
for  several  hours,  and  had  talked  with  him,  but  had  seen  no 
pistol  al)out  him  up  to  the  time  it  was  presented  and  fired  ;  that 
this  was  at  night,  but  the  light  was  bright  enough  for  them  to 
see  how  to  carry  on  their  work,  and  to  see  an  iron  rod  or  pistol 
several  feet ;  that  defendant  had  on  no  coat,  but  wore  a  short 
jacket,  which  reached  no  lower  than  his  waist,  and  had  on  his 
pants  ;  that  several  negroes,  who  were  witnesses,  were  around 
and  about  him,  and  there  was  a  trestle  also  by  him,  and  near 
the  parties  quarreling,  before  and  up  to  the  time  the  pistol  was 
tired  ;  that  the  pistol,  when  the  witnesses  first  saw  it,  was  in 
the  hand  of  the  defendant,  presented  at  a  negro  ;  and  that  the 
defendant  was  standing  near  his  cab,  which  was  loaded  with 
ore,  and  which  was  about  waist  high.  The  defendant  said,  in 
his  statement  to  the  jury,  that  he  had  the  pistol  lying  on  his 
cab,  and  picked  it  up  from  his  cab,  and  did  not  have  it  about 
his  person  ;  and  that  a  man  came  along  by  where  he  was  at 
work,  and  told  him  a  certain  negro  was  making  threats  against 
him,  and  put  the  pistol  on  his  cab  for  him.  This  being,  in  sub- 
stance, all  the  testimony  in  the  case,  and  also  the  substance  of 
the  defendant's  statement,  the  defendant  asked  the  court,  in 
writing,  to  instruct  the  jury  as  follovys  :  '  The  jury  can  take 
into  consideration  the  surroundings  of  the  defendant,  in  deter- 
mining whether  he  got  the  pistol  from  his  person  or  elsewhere.' 
The  court  refused  to  give  this  charge,  and  the  defendant 
excepted  to  its  refusal." 

The  name  (jf  the  appellant's  counsel,  if  any  appeared  in  this 
court,  is  nowhere  shown  by  the  record  or  docket, 

T.  N.  Mc('LKLLAN,  Attorney-General,  for  the  State. 

STONE,  C.  rl. — In  testing  the  credibility  of  narrations  of 
fact,  it  is,  as  a  rule,  permissible  to  consider  the  surroundings,  or 
attendant  circumstances.  Especially  is  this  the  case,  when,  as 
on  the  present  trial,  tjiere  was  no  positive  testimony  of  the  main 
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fact,  but  it  was  left  to  be  inferred  from  proof  of  other  facts. 
The  charge  asked  sljould  Ijave  been  given. — Sackett,  Instruction 
to  Juries,  474-5. 

Reversed  and  renianded.     Let  the  defendant  remain  in  cue- 
todv,  until  discharged  by  due  course  of  law. 


Russell  1?.  The  State. 

Indictment  for  Retailing  Liquor  without  License. 

1.  License  for  retailing  litjuors  ;  pre-requi  sites  of,  and  power  of  probate 
judge  in  issuing. — In  issuing  a  license  for  retailing  spirituous  liquors, 
unaer  the  general  statutes,  a  probate  judge  acta  ministerially,  and  is 
bound  to  require  a  substantial  compliance  with  all  the  precedent  statu- 
tory conditions;  and  while  the  license  itself  is  ;jrj?na /aci>  evidence  of 
such  compliance,  the  fact  of  non-compliance,  when  affirmatively  shown, 
renders  the  licensevoid ;  and  its  invalidity  being  thus  shown,  it  aflTords  no 
protection  to  the  person  to  whom  it  was  granted,  and  who  has  acte<l 
under  it. 

2.  Same;  affidavit  of  applicant.— T\\e  statutory  affidavit  required  of  a  per- 
son applying  for  a  license  to  retail  spirituous  liquors  (Sess.  Acts  1882-3, 
pp.  3()-7),  must  state,  among  other  things,  that  the  applicant  will  not 
Knowingly  sell  or  give  away  vinous  or  spirituous  liijuors  to  any  person 
of  known  intemperate  habits,  and  will  not  keep  his  house  open  on  Sun- 
day for  the  purpose  of  carrying  on  the  business ;  and  if  the  affidavit  omits 
these  statements,  it  does  not  authorize  the  issue  of  a  license,  and  the 
license  itself  is  void. 

Feom  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  indictment  in  this  case  charged,  in  the  tirst  count,  that 
the  defendant,  "  not  having  tirst  procured  a  license  as  a  retailer 
from  the  proper  legal  authority  under  the  revenue  laws,  did  sell 
vinous  or  spirituous  liquors,  which,  or  a  portion  thereof,  was 
drunk  on  or  about  his  premises  ;"  and  in  the  second  count,  that, 
not  having  procured  such  license,  he  "did  sell  vinous  or  spiritu- 
ous liquors  in  quantity  less  than  one  (juart."  On  tiie  trial,  as 
the  bill  of  exceptions  shows,  issue  having  been  joined  on  the 
plea  of  not  guilty,  the  State  proved  that,  on  the  7th  February, 
1885,  "in  James,  an  incorporated  town  in  Bullock  county,  the 
defendant  sold  whiskey  in  quantity  less  than  one  quart,  and 
pertnitted  it  to  he  drunk  on  thepretnises  in  his  bar-room  ;"  and 
the  defendant  then  offered  in  evidence  his  license  as  a  retailer, 
which  was  signed  by  the  probate  judge  of  the  county,  was  dated 
January  6th,  1885,  and  in  regular  form.  The  State  then  otfered 
in  evidence,  in  rebuttal,  the  recommendation  of  householders 
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on  whicli  said  license  was  issued,  and  the  defendant's  affidavit 
before  the  probate  judge  preceding  its  issue;  and  tliese  papers 
were  admitted  in  evidence  by  tiie  court,  against  the  defendant's 
objection.  It  was  admitted  that  this  recommendation,  which 
was  a  printed  form  with  blanks,  was  furnished  to  the  defendant 
by  the  probate  judge,  the  l)lank8  being  filled  up  when  it  was 
returned  ;  and  that  the  affidavit  also,  which  was  a  printed  blank 
form,  "  was  furnished  by  the  probate  judge,  on  application  of 
the  defendant  to  take  the  necessary  oath  to  engage  in  retailing." 
The  recommendation,  which  stated  that  the  signers  were  "  house- 
holders and  freeholders  residing  within  five  miles  of  the  town 
of  James,"  was  signed  by  twenty-one  persons,  of  whom  only 
five  resided  in  the  town;  and  it  was  shown  that  "  not  more 
than  twelve  householders  and  freeholders  resided  in  said  town 
at  the  time  said  recommendation  was  signed."  It  was  admit- 
ted, also,  that  the  probate  judge  was  acquainted  with  the  sev- 
eral signers  and  their  residences,  and  was  well  acquainted  with 
the  town  and  neighborhood.  The  affidavit  was  in  these  words  : 
'•  I,  M.  S.  Russell,  do  solemnly  swear,  that  I  will  not  knowingly 
sell  or  give  away  any  vinous  or  spirituous  liquors,  to  any  minor, 
or  person  of  unsound  mind,  without  the  permission  of  his  or 
her  parent  or  guardian  ;  that  I  will  not  violate  the  act  approved 
February  20th,  1875,  to  prohibit  the  disposing  of  agricultural 
products  between  the  hours  of  sunset  and  sunrise  ;  nor  will  1 
suffer  the  same  to  be  knowingly  done  by  any  partner,  clerk, 
agent,  or  any  other  person  on  or  about  my  premises,  if  within 
my  power  to  prevent  the  same  ;  and  that  I  will  not  allow  any 
gaming,  of  any  kind,  on  or  about  n)y  premises."  These  being 
the  matei'ial  facts,  the  court  charged  the  jury,  that,  if  they 
believed  the  evidence,  they  must  Und  the  defendant  guilty  ;  to 
which  charge  the  defendant  duly  excepted. 

Norman  &  Son,  and  Powell  &  Cabaniss,  for  the  appellant. 
(1.)  In  issuing  a  license  to  retail  spirituous  liquors,  a  judge  of 
probate  acts  judicially,  and  not  ministerially  ;  as  in  the  analogous 
cases  where  he  approves  a  sheriff's  official  bond,  or  where  a  clerk 
issues  an  attachment. — Ex  parte  Harru,  52  Ala.  90  ;  Ex  parte 
Gist,  26  Ala.  161 ;  Matthews,  Finley  i&  Co.  v.  Sands  cfe  6(9., 
29  Ala.  137  ;  11  Johns.  158  ;  People  v.  Jones,  54  Barb.  311. 
(2.)  That  the  license  can  not  be  collaterally  impeached,  on 
account  of  irregularities  preceding  its  issue,  see  Uawley  v.  The 
State,  40  Ala.  689  ;  Scott  v.  Strohach,  49  Ala  487  ;  1  Brick. 
Digest,  157,  §§  30,  31  ;  18  B.  Monroe,  33  ;  3  Pick.  300. 

T.  N.  McClellan,  Attorney-General,  for  the  State,  cited 
Grider  v.  Tally,  at  the  present  term  ;  State  v.  Moore,  1  Jones, 
K.  C.  276  ;  House  v.  State,  41  Miss.  737 ;  Ex  parte  Cox,  19 
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Ark.  6S8  :  Mayor  v.  Boardman^  39  Mis8.  C71 ;  Bish.  St.  Crimes, 
1001 ;  Slate  v.  Kennedy,  1  Ala,  31. 

CLOPTON,  J.— Tlie  special  act  of  February  28th,  1881 
(Acts  1880-81,  p.  192),  makes  it  unlawful  for  any  person,  after 
January  let,  1882,  to  manufacture,  sell,  or  give  away",  vinous, 
spirituous,  or  malt  liquors,  bitters  or  beverages,  composed,  in 
whole  or  in  part,  of  such  spirituous  or  malt  liquors,  or  intoxi- 
cating drinks,  in  Bullock  county,  with  certain  exceptions  not 
necessary  to  be  noticed.  The  third  section  provides  for  an 
election  in  any  incorporated  city  or  town  having  a  population 
of  two  hundred  and  fifty,  or  more.  Whether  such  election 
was  held  in  James,  an  incorporated  town,  where  the  selling  is 
shown  to  have  occurred,  and  the  result  of  the  election,  are  not 
shown  by  the  record.  We  shall  assume,  for  the  purposes  of 
this  opinion,  that  an  election  was  held  as  provided  by  the 
statute,  and  that  the  result  was  in  favor  of  "  license."  In  such 
event,  the  prohibitory  provisions  do  not  apply  to  such  incor- 

f)orated  city  or  town,  and  the  general  laws,  governing  and  regu- 
ating  the  issue  of  licenses,  are  in  force  so  far  as  applicable. 
By  the  statute  then  in  force,  no  license  must  be  granted  to  sell 
vinous  or  spirituous  liquors  in  any  incorporated  ciiy  or  town, 
unless  the  applicant  produce  to  the  judge  of  probate  the  re- 
commendation of  twenty  respectable  freeholders  and  house- 
holders, residents  within  the  corporate  limits,  if  so  many,  and 
if  not,  a  majority  will  be  suthcient;  and  a  particular  atlidavit 
is  prescribed,  necessary  to  be  taken  and  subscribed  before 
license  can  be  granted. — Acts  1882-3,  pp.  36,  37. 

The  authority  of  the  judge  of  probate  to  issue  license  is 
conferred  by  statute;  and  in  Grider  v.  Tally,  at  the  present 
term,  we  held,  after  full  consideration,  that  he  acted  in  a  minis- 
terial capacity  in  the  matter  of  issuing  licenses  to  retail  vinous 
or  spirituous  liquors  under  the  general  laws.  The  extent  of 
the  authority  of  the  jtidge,  and  the  conditions  preliminary  to 
its  exercise,  are  prescribed  and  regulated  by  statute.  A  minis- 
.  terial  act  is  one  performed  by  ati  officer  or  person  in  obedience 
to  a  legal  mandate,  or  by  legal  authority,  and  involves  the  fol- 
lowing of  instructions.  The  officer  or  person  can  not  alter, 
add  to,  or  dispense  with  any  of  the  conditions,  on  which  the 
authority  is  dependent.  The  performance  of  the  act  is  not 
conclusive  of  authority,  and  it  is  permissible  to  go  behind  the 
act,  and  show  that  the  pre-re(juisites  to  performance  did  not 
exist.  The  statutes  are  inhibitory  :  no  license  shall  be  granted, 
unless  the  applicant  complies  with  the  statutory  recjuirements. 
Authority  is  conferred,  and  its  e.xercise  commanded,  on  si>ecitied 
acts  being  done  by  the  applicant;  and  denied,  if  not  done. 
To  the  validity  of  a  ministerial  act,  anthority  conferred  on  the 
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officer,  expressly  or  by  necessary  implication,  is  essential.  The 
power  of  the  judge  of  probate  being  purely  statutory,  a 
license  issued  by  hiin,  without  the  applicant  having  first  com- 
plied with  the  statutory  requirements,  is  void.  Where  the  act 
is  judicial  in  its  nature,  the  jurisdiction  being  limited  and  statu- 
tory, the  jurisdictional  facts  should  appear ;  and  when  minis- 
terial, evidence  is  admissible  to  show  the  want  of  authority. 
State  V.  Moore,  1  Jones  L.  276 ;  House  v.  State,  41  Miss.  737 ; 
Vose  V.  Drake,  7  Mass.  280;  Smith  v.  Low,  5  Ired.  L.  197. 

The  license  \% prima  facie  evidence  of  compliance,  and  it  is 
incumbent  on  the  prosecution  to  show  that  the  pre-requisites  to 
its  issue  have  not  been  observed.  It  being  a  question  of  power, 
neither  knowledge  of  non-compliance,  nor  any  act  of  the  judge 
of  probate,  can  excuse  the  applicant  He  is  presumed  to  know 
the  statutory  requirements,  and  a  failure  on  his  part  is  at  his 
peril.  Waiving  consideration  of  the  sufficiency  of  the  recom- 
mendation, it  is  manifest  that  the  affidavit  omits  the  following 
material  and  substantial  provisiojis;  that  the  applicant  will  not 
knowingly  sell  or  give  away  vinous  or  spirituous  liquors  to  any 
person  of  known  intemperate  habits,  and  will  not  keep  open  on 
Sunday  for  the  purpose  of  carrying  on  the  business.  The  issue 
of  the  license  was  in  violation  of  law,  and  void. 

What  we  have  said  as  to  the  capacity  in  which  the  judge  of 
probate  acts,  has  no  reference  to  the  act  of  February  17th,  1885, 
amendatory  of  section  1544  of  the  Code,  from  the  provisions 
of  which  Bullock  county  is  excluded. 

Affirmed. 

Note  by  Reporter. — The  case  of  Carmichael  v.  The  State, 
from  the  same  court,  and  involving  the  same  questions,  was 
affirmed  on  the  authority  of  the  above  opinion. 


Ex  parte  Rhear. 

Application  for  Mandarmis  in  matter  of  Habeas  Corpus. 

1.  Application  for  bail  or  discharge  on  habeas  corpus;  burden  of  proof . 
On  an  application  for  a  discharge  or  bail  by  a  person  who  is  in  confine- 
ment under  an  indictment  for  murder,  he  is  presumed  to  be  guilty  of 
murder  in  the  first  degree,  xinless  that  presumption  is  overcome  by  the 
evidence  adduced;  and  the  indictment  being  produced,  the  defendant 
must  take  the  initiative,  and  rebut  the  presumption  arising  therefrom. 

The  petitioner  in  this  case,  Orlando  M.  Rhear,  being  con- 
Vol.  lxxvu. 
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fined  in  the  jail  of  CoH)ert  county,  under  an  indictment  which 
charged  him  witli  tiie  murder  of  James  Sisk,  presented  his  pe- 
tition for  tlie  writ  of  habeas  cnrpun  to  Hon.  H.  C.  Speak k,  the 
presiding  judge  of  the  circuit,  alleging  that  he  was  not  guilty 
of  the  offense,  and  asking  that  he  be  discharged,  or  admitted 
to  hail,  as  might  seem  right  and  proper  on  the  facts  developed 
at  the  hearing.  On  the  hearing  under  the  writ,  as  appears 
from  a  bill  of  exceptions  reserved  by  the  petitioner,  "  the  peti- 
tioner being  present  in  court,  and  the  State  by  its  counsel,  both 
parties  announced  themselves  ready;  son»e  twelve  witnesses 
were  called  on  behalf  of  the  State,  sworn,  atid  put  under  the 
rule,  and  about  eight  witnesses  were  called  on  behalf  of  the 
defendant,  sworn,  and  put  under  the  rule.  The  State  then  in- 
troduced the  indictment,  and  rested,  declining  to  introduce  any 
evidence  to  show  upon  what  state  of  facts  said  indictment  was 
founded ;  against  which  action  the  defendant  objected  and 
protested,  but  the  judge  sustained  the  action  of  the  State,  and 
ruled  that  the  indictment  was  all  the  evidence  the  State  was 
required  to  produce  on  the  hearing,  unless  in  rebuttal ;  to 
which  action  and  ruling  the  defendant  excepted.  The  defend- 
ant then  asked  and  moved  that  the  State  be  required  to  intro- 
duce evidence  to  show  on  what  state  of  facts  said  indictment 
was  found  ;  which  motion  the  court  overruled,  and  the  defend- 
ant excepted.  The  defendant  then  moved  that  the  State  be  re- 
quired to  show  whether  the  indictment  was  founded  on  a  state 
of  facts  constituting  murder  in  the  first  or  second  degree; 
which  motion  the  court  overruled,  and  the  defendant  excepted. 
The  defendant  then  moved  that,  as  the  witnesses  were  all 
present,  sworn,  and  put  under  the  rule,  and  the  State  declined 
to  examine  any  witness  on  the  hearing,  and  the  indictment  did 
not  show  whether  it  was  for  murder  in  the  first  or  second  de- 
gree, the  defendant  be  admitted  to  bail ;  which  motion  was 
overruled  by  the  presiding  Judge,  who  refused  to  admit  the 
defendant  to  bail,  unless  he  would  take  the  initiative,  and  show 
by  evidence  that  the  offense  was  less  than  murder  in  the  first 
degree,  to  which  ruling  and  refusal  the  defendant  excepted. 
The  defendant  then  urojed  upon  the  judge,  that  it  was  impos- 
sible for  him  to  know  now  to  defend  himself  on  the  heanng, 
or  to  learn  the  facts  on  which  the  indictment  was  founded, 
without  introducing  the  State's  witnesses,  thereb}'  making  them 
his  own,  and  putting  it  out  of  his  power  afterwards  to  assail  or 
discredit  then),  and,  for  this  reason,  the  State  should  be  required 
to  first  produce  and  examine  its  witnesses;  but  the  judge  over- 
ruled said  motion  in  Mo,  and  the  defendant  excepted." 

On  these  facts,  the  petitioner  renews  his  application  to  this 
court,  making  the  bill  of  exceptions  an  exhibit  to  his  petition, 
and  praying  the  court  "  to  award  a  writ  of  mandanuiSy  or  other 
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appropriate  writ,  directed  to  the  judge  of  said  eighth  judicial 
circuit,  coininanding  and  directing  him  to  hear  the  evidence 
against  the  petitioner,  as  well  as  that  in  his  behalf,  and  to  de- 
tertnine  from  the  evidence  wliether  he  is  or  is  not  entitled  to 
bail ;  and  he  further  prays  for  any  other  remedial  writ  or  pro- 
cess, in  accordance  witii  the  facts  in  his  case." 

J.  B.  MooRK,  for  the  petitioner. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J.— In  Ex  parte  Vaughan,  44  Ala.  417,  this 
court  said  :  "  On  an  application  for  bail  by  a  pj-isoner,  who  is 
shown  to  be  under  indictment  for  murder,  he  is  presumed  to 
be  guilty  of  the  charge  in  the  highest  degree,  and  that  pre- 
sumption must  be  overcome  by  proof."  In  tiie  recent  work. 
Church  on  Habeas  Corpus,^  404,  it  is  said  :  "'The  applicant 
must  show  that,  thougli  held  to  answer  a  charge  of  a  capital 
offense,  the  proof  is  not  evident.  In  this,  the  prisoner  must 
take  the  initiative.  .  .  .  The  question  [whether  he  is 
guilty  of  murder  in  the  first  degree,  and  therefore  not  bailable] 
should  be  determined  without  reference  to  whether  the  evi- 
dence was  introduced  by  the  applicant,  or  by  the  State,  and 
without  reference  to  the  prima yacie  case,  which  would,  in  the 
absence  of  proof,  be  made  by  the  production  of  a  capias  and  a 
valid  indictment." — See,  also,  Ex  parte  Glaron,  75  Ala. 

There  is  no  error  in  the  rulings  of  the  Circuit  Court,  and 
neither  mandamtts  nor  appeWsite  habeas  corpus  will  be  awarded. 


Kin^  V.  The  State. 

Indictment  for  Assault  and  Battery. 

1.  Proof  of  transfer  of  cause  from  County  to  Circuit  Court;  general 
objection  to  evidence  partly  admissible. — Where  a  witness  testifies  that  the 
prosecution,  commenced  in  the  County  Court,  was  there  continued  sev- 
eral times,  and  that  the  prosecution  was  then  transferred  to  the  Circuit 
Court,  a  general  objection  to  hi.s  evidence  is  properly  overruled,  although 
the  docket  would  be  the  best  evidence  of  the  several  continuances. 

2.  Charges  asked  and  refused,  but  not  shown  to  be  in  writing. — The  re- 
fusal of  charges  asked,  which  are  not  shown  to,  have  been  asked  in  writ- 
ing, is  not  available  on  error. 

From  the  Circuit  Court  of  Cullman. 
Tried  before  the  Hon.  Leroy  F.  Box. 
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No  counsel  appeared  for  tlie  appellant  in  this  case,  so  far  as 
the  record  and  the  dockets  show. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  statement  of  the  witness  Johnson, 
to  which  objection  is  taken,  is  to  the  effect  that,  while  the  pros- 
ecution was  pending  in  the  County  Court,  the  cause  was  cott- 
tinued sever a\  times,  a/j//that  the  pnjsecution  and  papers  therein 
were  transferred  to  the  Circuit  Court.  The  objection  urged  is, 
that  there  was  better  evidence  of  these  facts,  than  the  oral  state- 
ment of  the  witness.  Admitting  that  the  docket  of  the  County 
Court  wiis^he  l)e8t  evidence  of  the  several  continuaiures,  this 
objection  did  not  apply  to  the  last  portion  of  the  witness'  state- 
ment, and  it  was,  for  this  reason,  properly  overruled. 

The  three  charges  recpiested  by  the  defendant,  and  refused 
by  the  court,  are  not  shown  to  have  been  in  writing;  and,  for 
this  reason,  their  refusal  was  without  error.  No  exception, 
moreover,  was  reserved  to  the  rulings  of  the  court  on  these 
charges,  and  the  record  therefore  presents  no  que8ti(»n  on  them 
which  we  can  consider. 

The  judgment  must  be  aftirmed. 


McKleroy  v.  The  State. 

Indictment  for  Arson. 

1.  Oiarges  at  to  measure  of  proof. — In  criminal  cases,  while  absolute 
or  mathematical  certainty  is  not  required,  to  authorize  a  conviction,  the 
evidence  must  produce  a  conviction  of  the  truth  of  the  chj(r>j;e  with  that 
degree  of  certainty  on  which  the  mind  reposes  with  satisfaction ;  and 
while  "reasonable  doubt,"  and  "moral  certainty."  as  used  in  this 
connection,  are  correct  expressions,  "  if  is  possible,"  or  "  it  may  be,"  or 
"perhaps"  the  defendant  is  not  guilty,  asu.sed  in  charges  roijuested,  implv 
only  a  jmssible  or  imaginary  doubt,  and  the  charges  are  properly  refuser!. 

2.  Charge  objectionable  for  generality,  or  calrnlated  to  mislead  jury. — 
When  a  charge  asserts  a  correct  legal  proposition,  but  is  calculated  to 
mislead  the  jury,  or  is  objectionable  for  generality,  neither  the  giving  nor 
the  refu.sal  of  it  is  an  error  which  will  work  a  reversal,  since  the  party 
supposing  himself  injured  by  it  may  protect  himself  by  asking  an  ex- 
planatory or  more  specific  charge. 

From  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  11.  D.  Clayton. 
The  defendant  in  this  case  was  indicted  for  arson,  and  pleaded 
not  guilty,  but  was  convicted,  and  sentenced  to  the  penitentiary 
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for  the  term  of  ten  years.  On  the  trial,  he  reserved  a  bill  of 
exceptions,  which  does  not  set  out  any  of  the  evidence  adduced, 
but  states  that,  after  the  court  had  charged  the  jury  without 
objection,  the  defendant  requested  the  following  charges  in 
writing:  (1.)  "Before  the  accused  can  be  convicted,  every 
ingredient  of  the  crime  with  which  he  stands  charged  must  be 
proved,  and  proved  beyond  all  reasonable  doubt,  and  tiie  jury 
can  not  supply  any  missing  link  by  mere  inference  or  supposi- 
tion," (2.)  "Unless  the  evidence  against  the  defendant  is 
such  that  it  excludes  to  a  moral  certainty  every  hypothesis  but 
that  of  his  guilt  of  the  offense  with  which  he  is  charged,  the 
jury  must  And  him  not  guilty."  (3.)  "Every  one,  charged 
with  the  commission  of  an  offense  against  the  law,  i*  presumed 
innocent  until  his  guilt  is  established  ;  and  the  evidence,  to  in- 
duce conviction,  should  not  be  a  mere  preponderance  of  proba- 
bilities, but  should  be  so  convincing  as  to  lead  the  mind  to  the 
conclusion  that  the  accused  can  not  be  guiltless.  Moral  cer- 
tainty, excluding  all  reasonable  doubts,  is  the  measure  of  proof 
in  criminal  cases."  The  court  gave  these  charges  as  asked,  but 
afterwards  gave,  on  the  request  of  the  solicitor,  the  following 
charges  "in  rebuttal :"  (1.)  "When  the  law  says  that,  before 
they  can  convict,  they  must  believe  to  a  moral  certainty  that 
the  defendant  is  guilty,  this  simply  means  that  they  must  be- 
lieve his  guilt  beyond  all  reasonable  doubt."  (2.)  "  When  the 
law  says  '  to  the  exclusion  of  every  other  reasonable  hypothe- 
sis,' this  is  only  another  expression  meaning  that  they  must  be- 
lieve he  is  guilty  beyond  a  reasonable  doubt;  and  if  the 
jury,  from  all  the  evidence  in  the  case,  and  the  proper  conclu- 
sions to  be  drawn  from  the  evidence,  believe  beyond  a  reasona- 
ble doubt  that  the  defendant  is  guilty,  and  that  the  offense  was 
committed  in  this  county,  and  within  the  time  covered  by  the 
indictment,  they  must  find  him  guilty."  (3.)  "To  prove  be- 
yond a  reasonable  doubt  that  the  defendant  is  guilty,  does  not 
mean  that  the  State  must  make  the  proof  by  an  eye-witness,  or 
to  a  positive,  absolute,  mathematical  certainty.  This  latter 
measure  of  proof  is  not  required  in  any  case.  If,  from  all  the 
evidence,  the  jury  believe  that  it  is  possible,  or  that  it  may  be, 
or  perhaps  the  defendant  is  not  guilty,  this  degree  of  uncer- 
tainty does  not  amount  to  a  reasonable  doubt,  and  does  not  en- 
title the  defendant  to  an  acquittal.  All  that  is  required  is,  that 
the  jury  should,  from  all  the  evidence,  believe  beyond  a  reason- 
able doubt  that  the  defendant  is  guilty  ;  and  if  they  so  believe, 
and  it  was  in  this  county,  and  before  the  finding  of  this  indict- 
ment, they  tnust  find  the  defendant  guilty,  although  they  may 
also  believe,  from  the  evidence,  that  it  may  be  he  is  not  guilty, 
or  that  it  is  possible  he  is  not  guilty."  To  the  giving  of  each 
of  these  additional  charges  the  defendant  duly  excepted. 
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Jno.  D.  Ro<iUKM()RE,  for  the  appellant. — Tlie  charges  given 
by  the  court  at  the  instance  of  the  defendant,  abserted  correct 
legal  propositions,  in  plain  and  unambiguous  terms;  and  the 
giving  of  the  additional  charges,  "in  rebuttal,"  it  is  called, 
could  only  tend  to  confuse  the  jury,  or  make  them  suppose  that 
these  charges  in  some  way  limited  or  qualified  the  former 
charges. — Col^nanv.  The  State,  59  Ala.  52;  CUftonx  v.  The 
State,  73  Ala.  473  ;  Solomon  v.  The  State,  28  Ala.  83 ;  Tatnp- 
kins  V.  The  State,  32  Ala.  569;  Miller  v.  Garrett,  35  Ala.  96; 
Tillman  v.  Chachoick,  37  Ala.  317;  Bre\oer  v.  Watson^  61 
Ala.  299. 

T.  N.  IVIcClellan,  Attorney-General,  for  the  State. 

CLOPTON,  J.— The  terms,  "  reasonable  doubt,"  and  "  moral 
certainty,"  convey  to  the  ordinary  mind  their  sense  and  meaning 
with  more  accuracy  and  better  understanding  than  definition  or 
explanation  can  impart.  Without  attempting  what  others  have 
found  so  difficult,  it  may  be  said  in  general  words,  the  doubt  must 
be  actual  and  substantial,  not  merely  possible  or  ideal.  The  cer- 
tainty must  be  of  the  degree  that  produces  a  conviction  of  the 
truth  of  the  charge,  on  which  the  mind  reposes  with  satisfac- 
tion. Absolute  or  mathematical  certainty  is  not  required. 
What  amount  of  evidence  will  be  sufficient  to  this  conviction, 
must  be  left  to  the  conscience  and  judgment  of  the  jury.  The 
expressions,  "  it  is  possible,"  or  "  it  may  be,"  or  "  perhaps  the 
defendant  is  not  guilty,"  imply  only  a  possible,  conjectural,  or 
imaginary  doubt.  Conviction  is  not  inhibited  on  the  existence 
of  such  doubt  merely.  The  rule  is  not  intended  to  paralyze  the 
administration  of  the  criminal  law. 

2.  The  court,  at  the  instance  of  the  defendant,  gave  three 
different  charges,  to  the  effect,  respectively,  that  every  ingre- 
dient of  the  crime  must  be  proved  beyond  a  reasonable  doubt ; 
that  the  evidence  must  exclude  to  a  moral  certainty  every  hy- 
pothesis but  that  of  guilt ;  and  that  conviction  should  not  be 
nad  on  a  mere  preponderance  of  probabilities,  but  the  evidence 
must  be  so  convincing  as  to  lead  the  mind  to  the  conclusion 
that  the  accused  can  not  be  guiltless.  The  different  phrases, 
"  beyond  a  reasonable  doubt,"  and  "moral  certainty,"  and  "so 
convincing  as  to  lead  to  the  conclusion  that  the  defendant  can 
not  be  guiltless,"  are  equivalent  and  convertible  expressions  of 
the  same  rule. — Com.  v  Worthy,  118  Mass.  1.  By  the  explan- 
atory instructions,  given  in  separate  charges  at  the  request  of 
the  prosecution,  the  court  so  instructed  the  jury  ;  which  was 
proper,  in  order  to  prevent  misleading  or  confusing  the  jury, 
by  an  erroneous  impression,  that  each  charge  expressed  a  dif- 
ferent rule  as  to  the  amount  of  evidence  requisite  to  conviction. 
7 
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In  Coleman  v.  The  State,  59  Ala.  52,  speaking  of  charges 
similar  to  the  last  two  asked  by  defendant,  it  is  said  :  "  These 
two  statements  of  one  and  the  same  principle  have  stood  as 
guides,  and  without  material  impairment,  for  many  years. 
We  have  no  intention  now  to  question  them.  Tiiey  are  but 
strong  expressions  of  that  full  measure  of  proof  which  the  law 
exacts,- before  it  will  sanction  a  conviction  of  a  criminal  offense. 
But,  given  nakedly,  and  without  explanation,  we  fear  they  may, 
and  sometimes  do,  produce  an  erroneous  impression  on  the 
minds  of  the  jury."  If  it  were  supposed  the  charges  were  cal- 
culated to  mislead  the  jury  by  their  generality,  qualifying 
charges  should  have  been  asked.  Neither  giving  nor  refusing 
an  instruction,  which  asserts  a  correct  legal  proposition,  when 
too  general,  or  calculated  to  mislead  the  jury,  will  work  a  re- 
versal. If  such  charge  is  given,  the  party  oi3Jecting  should  ask 
a  more  specific  charge;  if  refused,  no  injury  results. — 1  Jjrick. 
Dig.  336,  §  10;  339^,  §§  60,  61. 

Affirmed. 


Jones  V*  The  State. 

Indictment  for  Murder. 

1.  Change  of  venue;  refusal  of,  how  revisable. — To  enable  this  court  to 
revise  the  refusal  of  an  application  for  a  change  of  venue  in  a  criminal 
case  (Sess.  Acts  1884-5,  p'.  140),  the  point  must  be  duly  reserved  by  bill 
of  exceptions,  and  a  recital  of  an  exception  in  the  judgment-entry  only 
is  not  sufficient. 

From  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  defendant  in  this  case,  Thomas  D.  Jones,  was  indicted 
for  the  murder  of  Ivey  Doles,  and,  on  his  first  trial,  was  con- 
victed of  murder  in  the  second  degree,  and  sentenced  to  the 
penitentiary  for  the  term  of  eighteen  years ;  but  the  judgment 
was  reversed  by  this  court,  at  his  instance,  and  the  cause  re- 
manded.— Jones  V.  The  State,  76  Ala.  8.  After  the  reversal 
and  remandment,  as  the  judgment-entry  in  the  present  record 
shows,  "the  defendant  moved  the  court  for  a  change  of  venue ; 
which  motion,  being  duly  considered  by  the  court,  is  overruled 
and  refused,  and  the  defendant  excepts."  The  judgment-entry 
then  recites  the  defendant's  arraignment  and  trial,  the  verdict 
of  the  jury,  and  the  sentence  and  judgment  of  the  court ;  after 
which  these  words  are  added :     "And  the  defendant  having 
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reserved  questions  of  law  for  tlie  determination  of  the  Supreme 
Court,  it  is  ordered  that  this  judgment  and  sentence  be  sus- 
pended until  this  case   is  determined  by  the  Supreme  Court." 

W.  F,  Foster,  for  the  appellant. 

T.  N.  McClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J.— By  the  act  approved  February  17th,  1885 
(Sess.  Acts,  140),  it  was  provided,  "that  the  refusal  of  the  pri- 
mary court  to  order  a  change  of  venue  in  any  criminal  case 
shall  no  longer  vest  [rest  ?]  in  the  irrevisable  discretion  of  the 
court  to  which  application  for  the  change  of  venue  is  made, 
but,  after  final  judgment,  may  be  reviewed  and  revised  in  the 
Supreme  Court,  in  the  same  manner,  and  to  the  same  extent, 
as  other  questions  of  law  arising  in  criminal  cases."  This  is 
the  first  case  which  has  come  before  us  on  this  statute,  and  we 
have  to  regret  that  the  question  is  not  so  raised  as  that  we  can 
consider  it.  It  will  be  noted,  that  the  statutory  provision  is, 
that  such  ruling  "may  be  reviewed  and  revised  in  tne  Supreme 
Court,  in  the  same  manner,  and  to  the  same  extent,  as  other 
questions  of  law  arising  in  criminal  cases."  Section  4978  of 
the  Code  of  1876  declares  in  what  manner  questions  of  law 
may  be  reserved  by  defendants  in  criminal  cases.  It  must  Imj 
"by  bill  of  exceptions,  duly  taken  and  signed  by  the  presiding 
judge."  In  Eic parte  KnighU  61  Ala.  482,  this  section  of  the 
Code  was  construed.  In  that  case,  as  in  this,  the  judg- 
ment-entry recited  the  ruling  of  the  court  which  was  attempted 
to  have  reviewed,  and  that  the  defendant  excepted  to  the  rul- 
ing. In  that  case,  as  in  this,  there  was  no  bill  of  exceptions 
signed  by  the  presiding  judge.  This  court  said :  "  The  res- 
ervation must  be  made  at  the  time  of  the  decision  of  the  ques- 
tion— it  is  the  act  of  the  defendant,  of  which  the  court  must  be 
notified,  that  it  may  be  introduced  on  the  record,  and  justify 
the  subsequent  order  suspending  the  execution  of  the  judg- 
ment. Giving  to  the  recital  of  the  record --'the  defendant  ex- 
cepted to  the  decision  of  the  court' — its  largest  significance, 
and  it  could  indicate  no  more  than  that  he  had  a  present  inten- 
tion of  reserving  the  decision  for  the  consideration  of  this 
court,  and  would  carry  the  intention  into  effect  thereafter,  by 
a  bill  of  exceptions."  The  question  in  that  cause  not  appear- 
ing in  the  record  proper,  we  hold  it  was  not  reserved,  and 
could  only  have  been  reserved  by  bill  of  exceptions. 

In  the  present  record  there  is  no  bill  of  exceptions.  The 
clerk  has  copied  in  the  transcript  several  afiidavits,  which  pur- 
port to  have  been  subscribed  and  sworn  to.  Such  afiidavits 
are  mere  testimony  for  a  single  purpose,  and  are  no  part  of  the 
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record.     They  are  not  even    indorsed  filed  ;  but,  if  they  had 
been,  that  would  have  been  insufiicient.     There  is  in  this  re- 
cord no  question  reserved  which  authorized  its  transmission  to 
this  court  for  review,  and  the  appeal  must  be  dismissed. 

We  deem  it  not  improper  to  add,  that  if  the  affidavits  found 
in  this  transcript  comprise  the  entire  testimony  before  the  Cir- 
cuit Court,  on  which  the  motion  for  change  of  venue  was  al- 
lowed, we  are  not  prepared  to  say  we  find  in  tiiem  enough  to 
justify  a  reversal  of  that  court's  judgment. — Edwards  v.  The 
StaU,  49  Ala.  33 i ;  Nooe  v.  Gamer,  70  Ala.  443. 

Appeal  dismissed. 

Clopton,  J.,  not  sitting, 


The  State  v.  Flinn. 

Action  on  Official  Bond  of  Defaulting  Tax- Collector. 

1.  Official  bond  of  county  officers;  non-residence  of  sureties. — Although 
the  statute  declares  that  the  official  bonds  of  tax-collectors  (and  other 
officers  therein  specified)  "  shall  be  invalid  and  insufficient  in  law,  unless 
the  sureties  upon  such  bonds  respectively  reside  in  the  county  in  which 
the  duties  of  such  officers  are  to  be  performed  "  (Code,  §  164) ;  yet  the 
bond  is  not  void  because  of  the  non-residence  of  one  or  more  of  the  sure- 
ties, nor  can  the  sureties  set  up  the  fact  of  such  non-residence  in  defense 
of  an  action  on  the  bond. 

Appeal  from  the  Circuit  Court  of  Clarke. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  in  the  name  of  the  State  of  Ala- 
bama, against  R.  H.  Flinn  and  others,  his  sureties  on  his  ofllcial 
bond  as  tax-collector  of  said  county ;  and  was  commenced  on 
the  fifth  November,  1883.  The  bond  was  dated  November 
16th,  1882,  and  was  conditioned  for  the  faithful  discharge  by 
said  Flinn  of  his  duties  as  tax-collector  during  his  term  of  office. 
The  complaint  alleged,  as  breaches  of  the  bond,  the  failure  of 
said  Flinn  to  pay  over,  according  to  law,  moneys  collected  as 
taxes-during  the  years  1882  and  1883.  A  special  plea  was  filed 
by  John  W.  Wilson  and  R.  W.  Atkinson  jointly,  two  of  the  sure- 
ties, alleging  that  said  R.  W.  Atkinson  was,  at  the  time  of  the 
execution  of  said  bond,  a  non-resident  of  said  county  of  Clarke, 
and  said  bond  was  therefore  invalid  and  insufficient  in  law,  and 
no  recovery  could  be  had  upon  it;  and  a  similar  plea  was  filed 
by  said  Flinn  and  the  other  sureties  jointly.     A  demurrer  was 
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interposed  to  each  of  tliese  pleas,  but  was  overrnled  by  tlie  court ; 
and  the  judgment  on  the  demurrer  is  now  assigned  as  error. 

T.  N.  McClellan,  Attorney-General,  H.  Pillans,  and  W. 
D.  Ddnn,  for  the  appellant. 

S.  J.  CuMMiNo,  and  Jno.  Y.  Kilpatbick,  contra. 

SOMERVILLE,  J.— Section  164  of  the  present  Code  pro- 
vides, that  the  bonds  of  tax-collectors,  and  many  other  oflicers 
specified,  "shall  be  invalid  and  insxtjficient  in  law,  unless  the 
sureties  upon  such  bonds  respectfully  reside  in  the  county  in 
which  the  duties  of  such  officers  are  to  be  performed." 

The  only  question  presented  by  the  present  appeal  is,  whether 
the  non-residence  in  a  county  of  one  of  the  several  sureties  so 
far  vitiates  the  bond  as  to  destroy  its  binding  force  upon  the 
obligors  setting  up  such  defense.  One  of  the  sureties  on  the 
tax-collector's  bond,  here  sued  on,  is  shown  to  reside  out  of  the 
county  of  Clarke — the  county  in  which  the  duties  of  this  offi- 
cer were  to  be  performed — his  place  of  residence  being  in 
an  adjoining  county ;  and  this  fact  is  averred  by  special  plea. 
The  Circuit  Court,  on  demurrer,  held  the  plea  to  be  a  good  de- 
fense to  the  action  on  the  bond. 

We  entertain  no  doubt  as  to  the  incorrectness  of  this  ruling. 
The  purpose  of  the  act  approved  March  17th,  1875,  which  is 
embodied  in  sections  164  to  168,  inclusive,  of  the  Code,  is  man- 
ifest. It  was  designed  to  destroy  the  evil  of  straw-bonds, 
which  had  for  many  years  previous  prevailed  in  this  State,  dur- 
ing which  one  person,  often  himself  a  bonded  officer  of  the 
Federal  Government,  or  of  the  State,  or  of  a  county  or  munic- 
ipality, was  surety  on  a  score  of  bonds  of  as  many  diflFerent 
officials,  many  of  whom  frequently  interchanged  the  favor  of 
mutual  suretyship.  These  bonds  were  insufficient,  by  reason 
of  the  multiplied  contingent  liabilities  of  the  obligors;  and  the 
non-residence  of  the  parties  was  a  stumbling  block  to  a  diligent 
inquiry  by  the  approving  officer  as  to  their  sufficiency. — Ex 
parte  BucMey,  53  Ala.  42.  The  title  of  the  act  is  declared  to 
be,  "To  secure  good  and  sufficient  sureties  upon  the  Iwnds  of 
the  county  officers  of  this  State."— Acts  1874-75,  p.  50.  We 
must  construe  the  act  with  reference  to  the  mischief  and  defect 
against  which  the  previous  law  did  not  provide,  and  the  nature 
of  the  remedy  appointed  to  correct  them ;  so,  in  other  words, 
as  to  meet  the  mischief,  and  to  advance  the  remedy,  and,  in 
doing  so,  not  to  violate  fundamental  principles. — Potter's 
Dwarris  Stat.  &  Const.  184.  To  this  end,  being  a  remedial 
statute,  it  must  be  largely  as  beneficially  construed. — iSieeU  v, 
Tutioiler^  68  Ala.  107;  Ex  parte  Buckley^  supra. 
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We  are  satisfied  that  the  legislative  intent  was  never,  in  view 
of  the  foregoing  considerations,  to  declare  a  bond  of  no  binding 
efficacy  on  the  obligors  because  of  their  insufficiency  as  sureties 
under  the  requirements  of  the  statute.  The  language  of  the 
statute  is,  that  the  bond  "shall  be  invalid  and  insuMcientr 
but  this  does  not  mean  for  all  and  every  purpose.  It  means 
simply  for  the  purposes  of  the  act.  The  word  "invalid"  is 
narrowed  in  meaning  by  the  context  and  the  policy  of  the  stat- 
ute, the  sixth  section  of  which,  now  comprising  section  192  of 
the  Code,  authorizes  the  chancellor  of  the  division,  or  circuit 
judge  of  the  circuit,  on  application  to  them,  by  five  or  more 
"resident  freeholders  of  the  county,  properly  verified  by  affida- 
vit, to  pronounce  an}'  bond  of  the  officers  designated  to  be 
"invalid  or  insufficient"  for  want  of  conformity  to  the  require- 
ments of  the  act,  and  thereupon  to  require  the  execution  of  a 
new  bond  with  sufficient  sureties. — Code,  1876.  §  192;  Acts 
1874:-75,  p.  51,  sec.  6.  It  has  never  been  supposed  that  the 
want  of  the  requisite  statutory  qualifications  on  the  part  of  a 
surety  upon  an  official,  or  other  bond,  exempted  either  him- 
self or  his  co-obligors  from  all  liability  upon  such  bond.  Such 
surety  is  estopped,  upon  every  principle  of  fair  dealing  and 
good  conscience,  from  asserting  his  own  disqualification  as  a 
defense  to  such  liability,  because  the  signing  of  the  bond  was 
an  adn)ission  to  the  contrary,  and  he  can  not  afterwards  work 
an  injustice  by  seeking  to  gainsay  it.  The  policy  of  the  law 
would  be  defeated  by  adopting  a  construction  which  would 
admit  of  a  result  so  inequitable,  and  we  would  be  con- 
fronted by  the  absurdity  that  all  bonds  of  the  class  under 
discussion  would  be  void  for  all  purposes,  and  of  no  binding 
force  on  the  obligors,  if  any  one  of  them,  by  concealment,  mis- 
representation or  artifice,  could  procure  himself  to  be  accepted 
as  an  approved  surety,  when,  in  truth  and  fact,  lie  was  insuffi- 
cient under  the  provisions  of  this  statute,  because  of  his  non- 
residence  in  the  county,  or  other  unknown  disqualification.  To 
state  such  a  proposition  is  to  refute  it. 

The  ruling  of  the  Circuit  Court  was  erroneous,  and  the  judg- 
ment is  reversed  and  the  cause  remanded. 
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Amy  &  Co.  v.  Selnia. 
Amy  &  Co.  i\  Gill  et  al. 

Action  on  Judgment,  against  Successor  of  Dissolved  Munici- 
pal Corporation  ;  and  Bill  in  Emiity  by  Statutory  Com- 
missioners, against  Creditors  of  Dissolved  Municipal  Cor- 
poration, for  Administration  of  Assets  and  Settlement  of 
Trust. 

1.  Dissolutloti  of  municipal  corporation  ;  effect  on  exi$tiug  dehta  and 
liabilities. — The  act  of  the  General  Assembly  approved  December  11th, 
1882,  entitled  "  An  act  to  vacate  and  annul  "the  charter,  and  to  dissolve 
the  corporation  of  the  city  of  Selma,  and  to  provide  for  the  application 
of  the  assets  to  the  payment  of  the  debts  thereof"  (Sess.  Acts  18»2-3, 
pp.  221-32),  operated  a  dissolution  of  said  municipal  corporation,  and 
withdrew  from  it  all  governmental  power,  except  so  far  as  the  continued 
exercise  of  such  power  was  thereby  specially  authorized;  but,  as  to  the 
debts  and  liabilities  then  existing  against  said  corporation,  said  act  was 
without  any  legal  operation  whatever,  their  obligation  being  neither 
extinguished  nor  lessened  thereby. 

2.  Same  ;  appointment  of  trustees  for  administration  of  assets,  trith 
power  to  file  hill  in  equity — Said  act  is  not  objectionable,  in  authorizing 
the  appointment  of  commissioners  by  the  governor,  and  conferring  on 
them  power  to  take  charge  of  and  collet't  the  asset*  of  the  dissolvetl  cor- 
poration, and  apply  them  as  by  law  re<juired;  nor  in  authorizing  said 
commissioners  to  flie  a  bill  in  e«juity  in  the  City  Court  of  Selma,  for  the 
instructions  and  protection  of  said  court  in  the  performance  and  dis- 
charge of  their  duties ;  nor  in  conferring  Jurisdiction  of  the  case  on  that 
court,  nor  in  the  mo<lt*  of  procedure  prescribed. 

3.  Same  ;  effert  of  art  in  taking  governmental  power  from  people. — Said 
act  does  not  contemplate  a  deprivation,  i)ermanent  or  temjMirarj-,  of  the 
people  residing  within  the  territorial  limits  of  said  corporation]^ of  the 
power  of  local  government  as  they  had  Ijeen  accustomed  to  exercise  it, 
nor  a  suspension  or  cessation  of  such  government  for  any  appreciable 
period  of  time;  but,  on  the  contrary,  plainly  contenjplates  the  creation 
of  another  municipal  corporation,  to  which  substantially  the  same  ix'ople 
and  the  same  territory  would  l)e  subject. 

4.  Same  ;  suf>se(/ufnt  art  creating  neir  curjtoration  as  succetaor. — The 
subsequent  act  approved  Febniary  17th,  18&?,  entitled  '*  An  act  to  incor- 
porate the  inhabitants  and  territory  formerly  embraced  within  tlie  cor- 
porate limits  of  the  municipal  corjH)ration  (since  <lissolve«l)  styled  the 
City  of  Selma,  and  to  establish  a  local  government  therefor"  (Sess.  Acts 
1882-3,  pj).  396-4;i2),  is  an  execution  of  the  intent  manifested  by  aaid 
prior  act,  and  a  re-organization  of  the  saniecortx)rator8  and  substantially 
the  same  territory ;  and  said  new  corporation,  as  the  suctx'ssor  of  the 
old,  is  bound  to  tlie  payment  of  its  debts,  and  the  satisfaction  of  its  lia- 
bilities. 

5.  Same  ;  parties  to  bill. — The  new  corporation  being  l)ound  to  pay 
the  debts  and  liabilities  of  its  predecessor,  it  is  a  ne<es.«ary  party  to  i^ 
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bill  filed  by  the  statutory  commissioners  under  the  provisions  of  said 
prior  act  under  which  they  were  appointed. 

6.  Same  ;  action  against  new  corporation,  on  judgment  against  prede- 
cessor.— An  action  at  law  may  be  maintained  against  said  new  corpora- 
tion, as  the  successor  of  the  former,  on  a  judgment  recovered  against  the 
former  before  dissolution. 

Appeals  from  the  City  Court  of  Selma,  at  law  and  in  equity. 

Tried  and  heard  before  the  Hon.  Jona.  Haealson. 

These  two  cases,  which  were  argued  and  submitted  together, 
involve  a  consideration  of  the  constitutionality,  construction 
and  effect  of  the  following  acts  of  the  General  Assembly  : 

(1.)  "  An  act  to  vacate  and  annul  the  charter.,  and  dissolve 
the  corporation  of  the  City  of  Selma.,  and  to  provide  for  the 
application  of  the  assets  thereof  to  the  payment  of  the  debts 
thereof'     Approved  Dec.  11th,  1882. 

Section  1.  "^<3  it  enacted'''^  cfec,  "  That  the  act  of  the  Gen- 
eral Assembly  of  Alabama,  entitled  'An  Act  to  establish  a  new 
charter  for  the  City  of  Selma,''  approved  March  8th  1875,  and 
all  acts  of  a  date  subsequent  thereto,  amendatory  thereof,  and 
all  other  acts  incorporating  the  City  of  Selma.,  under  that  or 
any  other  corporate  name,  and  the  act  entitled  'An  Act  to  au- 
thorize and  empower  the  mayor  and  council  of  the  City  of 
Selma  to  establish  and  provide  a  sinking  fund  for  the  payment 
of  the  principal  and  interest  of  the  bonded  debt  of  said  city,' 
approved  February  23,  1872,  and  all  other  acts  in  conflict  or 
inconsistent  with  the  provisions  of  this  act,  be,  and  the  same 
are  hereby  repealed ;  and  that  the  corporation  of  the  City  of 
Selma,  incorporated,  known  and  styled,  as  the  City  of  Sehna, 
be,  and  the  same  is  hereby  dissolved;  and  all  offices  held  under 
or  by  virtue  of  any  of  said  acts,  except  for  the  purposes,  and 
during  the  period  hereinafter  prescribed,  are  hereby  abol- 
ished ;  and  all  power  of  taxation,  in  anywise  vested  in,  or  exer- 
cised by  said  corporation  or  its  officers,  under  or  by  virtue  of 
said  acts,  or  any  of  them,  or  otherwise,  is  forever  withdrawn, 
and  is  hereby  resumed  by,  and  lodged  in  the  legislature  of  this 
State ;  and  all  the  public  buildings,  squares,  wharves,  streets, 
alleys,  cemeteries,  parks,  fire-engines,  liose,  carriages,  horses, 
mules,  and  carts,  and  all  other  property,  real  and  personal, 
hitherto  held  and  used  by  said  corporation,  for  governmental 
or  other  public  purposes,  and  all  trust  property,  and  the  pro- 
ceeds of  all  trust  property,  held  by  said  corporation  upon  any 
trust,  are  hereby  transferred  to  the  custody  and  control  of  the 
State  of  Alabama ;  to  remain  public  and  trust  property,  respec- 
tively as  heretofore,  for  the  uses,  and  upon  the  trusts,  to  which 
the  same  has  hitherto  been  held  and  applied  ;  and  the  inhab- 
itants and  territory  within  the  territorial  limits  and  jurisdiction 
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of  said  corporation,  as  hitherto  defined,  are  hereby  resolved  in- 
to tl»e  body  of  the  State. 

Sec.  2  :  "  That  the  Governor  of  this  State  sijall  appoint 
three  persons,  citizens  of  the  county  of  Dallas,  who  shall  be 
known  and  called  the  commissioners  of  the  city  of  Selma,  and 
who  shall  hold  their  office  for  the  term  of  two  years,  and  until 
their  succensors  are  qualified,  unless,  l)efore  the  expiration  of 
said  term,  the  duties  and  business  of  their  office  shall  have  been 
fully  discharged  and  performed,  or  unless,  before  the  expiration 
of  their  said  term  of  office,  their  said  office  be  vacated  or<»ther 
wise  discharged  by  act  of  the  General  Assembly  of  this  State. 
Before  entering  upon  their  said  office,  said  commissioners  shall 
each  file  with  the  Secretary  of  State  an  oath,  by  them  respect- 
ively taken  and  subscril^ed  Ijefore  the  judge  of  the  City  Court 
of  Selma  (and  which  shall  be  entered  on  the  minutes  of  said 
court,  at  rules,  or  in  term  time),  as  prescribed  in  article  fifteen 
of  the  constitution  of  this  State,  and  shall  also  enter  into  bond, 
conditioned  for  the  faithful  discharge  of  the  duties  of  said  of- 
fice, and  payable  to  the  State  of  Alabama,  in  such  an  amount, 
and  with  such  sureties  as  the  judge  of  said  court  may  prescril>e 
and  approve.  Should  any  vacancy  occur  in  said  otiice,  the  re- 
maijiing  members  or  member  shall  certify  such  vacancies  or  va- 
cancy to  the  judge  of  said  court,  together  with  the  name  or 
names  of  a  suitable  person  or  persons  to  fill  such  vacancy ; 
and  if  the  judge  of  said  court  approve  such  nomination, 
such  person  or  persons  shall  be  appointed  and  commissioned  by 
the  Governor,  and  shall  qualify  for,  hold,  and  execute  his  or 
their  office  in  all  respects  as  if  originally  appointed,  as  herein 
first  provided.  The  non  acceptance  by  any  person  of  his  ap- 
pointment under  this  act,  shall  be  held  and  taken  to  be  a  va- 
cancy within  the  meaning  of  this  act.  If  vacancies  occur,  and 
be  not  certified  to  the  judge  of  said  court,  as  herein  provided, 
within  the  period  of  ten  days  next  after  their  occurrence,  it 
shall  be  the  duty  of  the  judge  of  said  court,  on  information  of 
the  fact,  verified  by  affidavit  of  two  or  more  credible  citizens, 
to  fill  such  vacancy  by  proper  appointment ;  and  jiersons  so  ap- 
pointed by  the  judge  of  said  court,  shall  qualify  for  and  hold 
and  execute  their  office,  in  all  respects  as  if  originally  appoint- 
ed, as  herein  first  provided. 

Sec.  3 :  •'  That  said  commissioners  shall,  upon  their  appoint- 
ment and  qualification,  at  once  enter  upon  and  take  i)osse88ion 
of  all  the  property,  real  and  personal,  which,  prior  to  the  oass- 
age  of  this  act,  rn  any  way  belonged  to  the  said  city  of  Selma, 
and  shall  also  have,  demand,  receive  and  collect  all  the  cho«e8 
in  action,  debts,  claims  and  demands  of  all  kinds,  and  of  every 
name  and  nature,  including  all  sums  of  money  for  taxes  and 
licenses  before  the  passage  of   this  act  lawfully  assessed,  levied 
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or  laid  by  or  on  behalf  of  the  said  city  of  Selma,  and  which  said 
corporation  was,  on  said  last  mentioned  day,  entitled  to  have, 
demand,  receive  or  collect,  from  any  person  or  persons,  com- 
pany or  companies,  corporation  or  corporations,  property, 
properties,  business  or  employment  or  occupation  whatsoever, 
and  which  were  then  not  paid  or  otherwise  lawfully  dis- 
charged ;  and  they  shall  realize  and  collect  all  said  debts,  claims 
and  demands,  at  as  early  a  date  as  practicable,  and  apply  the 
same,  and  the  proceeds  thereof,  to  and  for  the  uses,  purposes 
and  objects  in  this  act  declared  ;  but  nothing  in  this  act  con- 
tained shall  be  construed  to  vest  in  said  commissioners  any 
power  or  authority  to  lay  or  levy  any  tax  or  assessment  what- 
ever upon  any  property,  polls,  business  or  occupation,  or  to  de- 
mand, receive  or  collect  any  money,  or  other  thing,  from  any 
person,  or  from  any  corporation,  or  from  or  out  of  any  proper- 
ty or  business,  except  such  sum  or  sums  of  money  as  had  been 
lawfully  levied,  assessed,  or  laid  by  or  on  behalf  of  the  said  city 
of  Selma,  or  had  accrued  to  the  same  before  the  date  of  the 
passage  of  this  act,  and  not  then  paid  to  said  corporation,  or 
collected  or  otherwise  discharged  by  the  authority  thereof. 

Sec.  4  :  "  That  said  commissioners  shall  forthwith  prepare, 
or  cause  to  be  prepared,  a  list  and  full  description  of  all  the 
debts  and  liabilities  of  all  kinds  which  exist  against  said  city  of 
Selma,  the  nature  and  consideration  of  the  same,  the  date 
thereof,  when  contracted,  and  the  form  and  time  of  maturity 
thereof,  with  such  information  in  relation  thereto  as  will  fully 
describe  and  identify  all  the  debts  of  said  corporation,  existing 
at  the  date  of  the  passage  of  this  act.  They  shall  also  forth- 
with prepare,  or  cause  to  be  prepared,  full  lists  and  inventories 
of  all  the  property,  rights  of  property,  claims  and  demands  of 
every  kind,  including  unpaid  back  taxes  due  or  belonging  to 
said  corporation,  which  may  come  to  their  possession  or  knowl- 
edge, so  far  as  to  furnish  detailed  information  of  all  the  assets 
applicable  to  the  payment  of  the  debts  of  said  corporation,  and 
also  with  said  lists  and  inventories,  prepare  a  statement  and  de- 
scription of  all  the  liens,  rights  and  trusts,  which  may  exist  or 
be  alleged  against  or  upon  said  property  and  assets,  or  any  por- 
tion thereof;  and  it  shall  be  their  duty,  from  time  to  time,  as 
fuller  information  may  be  obtained,  to  prepare  supplemental 
and  amended  lists,  inventories  and  statements  of  the  matters 
and  things  in  this  section  specified. 

Sec.  5  :  "That  it  shall  be  the  duty  of  said  commissioners, 
immediately  upon  their  qualification  hereunder,  and  thereafter, 
from  time  to  time,  as  occasion  may  require,  to  give  notice  of 
their  appointment  and  the  purpose  thereof,  to  all  persons  in 
possession  of  any  part  or  portion  of  the  property  or  assets, 
with  the  administration  of  which  they  are  hereby  charged,  or 
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who  may  be  in  possession  of  the  books,  pajiers  or  other  evi- 
dences of  the  rii^ht  or  title  of  said  corporation  thereto ;  and 
thereupon  said  persons,  inchiding  the  commissioners  of  the 
sinking  fund  aforesaid,  shall  surrender  and  deliver  all  such 
property  and  assets,  books,  papers  and  evidences,  to  said  com- 
missioners, for  the  purposes  herein  declared,  or  thenceforth 
hold  the  same  subject  to  the  order  of  said  coujinissioners. 
Said  commissioners  shall  give  public  notice  of  their  appoint- 
ment and  the  purpose  thereof,  and  of  this  act,  by  publication 
in  such  newspapers  published  in  this  State  or  elewhere,  or 
otherwise,  as  in  their  judgment  is  most  likely  to  bring  knowl- 
edge of  the  object  of  their  appointment  and  of  this  act  to 
creditors  of  said  corporation  and  otlier  persons  interested. 

Sec.  6:  "That  it  shall  be  the  duty  of  said  commissioners 
forthwith,  upon  their  qualification,  or  as  soon  thereafter  as 
practicable,  by  bill  or  other  proper  proceeding  in  chancery,  and 
in  manner  conformable  to  the  practice  in  Courts  of  Chancery, 
to  apply  to  the  said  City  Court  of  Selma,  upon  the  equity  side 
thereof,  for  instruction,  direction  and  protection,  in  the  per- 
formance and  discharge  of  their  duties  as  trustees,  by  this  act 
imposed  ;  and  the}'  shall  thereupon  and  thenceforth  l)ecome 
and  be  othcers  of  said  court,  and  receivers  of  the  property  and 
assets  hereinbefore  descril>ed,  and  charged  with  the  duties  and 
obligations  of  receivers  in  chancery  ;  and  be  in  all  respects  sub- 
ject to  the  orders  of  said  court  as  receivers,  and  as  such  shall  \ye 
entitled  to  the  aid  and  protection  of  said  court ;  and  from 
time  to  time,  by  petition  or  other  proper  application,  as  they 
may  be  advised,  may  apply  to  said  court  for  such  advice  and  di- 
rection in  the  discharge  of  their  duties  as  the  nature  of  the  case 
may  require.  The  lists,  inventories  and  statements  hereinbe- 
fore required  to  be  prepared  by  said  commissioners  shall  by 
them  be  presented  to,  and  tiled  in  said  court;  and  they  shall, 
at  the  beginning  of  each  term  of  said  court,  and  oftener  if  re- 
quired, make  due  report  of  their  acts  and  doings  in  the  prem- 
ises, in  manner  as  receivers  in  Chancery  Courts  are  required  to 
do.  Said  court  may,  for  good  cause,  remove  said  commission- 
ers from  office,  and  by  appointment  fill  the  vacancies  thereby 
occasioned ;  and  generally  may,  from  time  to  time,  require  of 
them  reports,  statements,  explanations  and  accounts,  as  from 
other  receivers  and  managers  of  property  and  estates,  apjwinted 
by  the  court. 

Sec.  7  :  "  That  it  shall  l)e  the  duty  of  said  City  Court  of 
Selma,  in  the  exercise  of  its  equity  jurisdiction,  to  take  juris- 
diction of  the  administration  and  application  of  the  assets  of 
said  dissolved  corporation,  in  discharge  of  the  debts  of  said 
corporation,  herein  provided  for,  as  trust  property  ;  and  to  pro- 
ceed therein  and  administer  said  assets  as  a  trust  estate,  for  the 
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benefit  of  tlie  parties  thereto  entitled,  according  to  the  rules 
and  practice  of  Courts  of  Chancery ;  and  to  take  such  steps 
and  make  such  orders  as  may  be  necessary  to  bring  before  said 
court  all  parties  and  persons  interested  in  the  subject-matter  of 
such  proceedings,  and  to  make  them  amenable  to  the  jurisdic- 
tion of  the  court;  and  therein  generally  to  do,  act,  adjudge 
and  decree  as  law,  equity  and  justice  may  require. 

Sec.  8  :  "  That  said  commissioners  and  receivers  shall  take, 
hold  and  possess  all  the  property,  real  and  personal,  and  all  the 
rights,  claims,  demands  and  assets  of  the  said  city  of  Selma.  of 
which  they  come  into  possession  as  such  commissioners  and 
receivers,  upon  the  same  trusts,  and  subject  to  the  same  liens, 
charges  and  duties,  that  the  same  were  under  in  possession  of 
said  corporation  ;  and  said  commissioners  and  receivers  shall, 
under  the  supervision  of  said  court,  manage  and  administer, 
or  rent  or  let,  such  of  said  property,  which  may  come  into  their 
possession,  as  may  be  capable  of  yielding  income,  and  shall 
take  care  of  and  preserve  such  of  it  as  is  not  capable  of  yield- 
ing income  ;  and  shall  make  such  arrangements  as  may  be  neces- 
sary and  proper,  in  order  that  the  public  and  trust  property 
held,  used  or  possessed  by  said  corporation,  may  continue  to 
be  used  with  due  regard  to  the  public  health,  safety  and  con- 
venience, and  with  due  regard  to  the  terms  of  the  trust  upon 
which  any  trust  property  may  be  held ;  and  all  surplus  funds 
received  by  tiiem  from  the  management  or  use  of  said  proper- 
ty, after  payment  of  the  expenses  and  charges  incurred  in  or 
about  the  same,  shall  be  reported  to  said  court,  and  held  and 
applied,  under  the  direction  thereof,  to  the  debts  of  said  corpo- 
ration, or  to  the  other  purposes  to  which  said  funds  may  be 
properly  applicable.  But  nothing  in  this  act  contained  shall 
be  construed  to  make  liable  to  the  payment  of  said  debts  any 
property,  right  of  property,  or  income,  which  would  not  be  so 
liable,  if  this  act  had  not  been  passed. 

Sec  9  :  "  That  it  shall  be  the  duty  of  said  commissioners 
and  receivers,  to  realize  as  speedily  as  possible,  under  the  di- 
rection of  said  court,  all  the  available  assets  of  said  corporation, 
which  may  come  into  their  hands  under  the  provisions  of  this 
act;  and  to  this  end,  they  are,  subject  to  the  approval  of  said 
court,  hereby  authorized  to  compromise,  compound  and  adjust 
all  debts,  claims  and  demands,  including  past-due  taxes  of  every 
kind,  which,  at  the  date  of  the  passage  of  this  act,  existed  in 
favor  of  said  corporation,  on  such  terms,  and  in  such  manner, 
as,  having  in  view  the  speedy  collection  of  the  assets  of  said 
corporation,  and  the  application  thereof  to  the  payment  of  its 
debts,  may  be  deemed  best;  and,  to  this  end,  they  are  further 
authorized  and  empowered  to  sell  any  or  all  of  the  real  and 
personal  property,   claims  and   demands  which  may  come  to 
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tlieir  hands,  as  8ucli    coininissioners,  under  the   provisions  of 
this  act,  and  which  is  not  hy  existing  laws  exempt  from  sale 
and  from  the  payment  of  debts,  on  such  terms  and  conditions, 
and  under  sucii  proper  safeguards,  as  said  court  shall  prescril)e. 

Sec.  10:  "That  for  all  theohjects  and  purposes  contempla- 
ted by  this  act,  the  said  City  Court  of  Selma  shall  be  held  and 
deemed  to  be  always  open,  and  the  presiding  judge  thereof, 
sitting  as  chancellor,  in  the  exercise  of  the  equity  jurisdiction 
of  said  court,  may  sit,  and  make  and  render  the  proper  orders 
and  decrees  for  the  administration  of  said  trust,  arid  for  the 
guidance  and  direction  of  said  ctimmissioners  and  receivers,  the 
same  in  vacation  as  in  term  time,  upon  notice  in  accordance 
with  the  rules  of  practice  in  Chancery  Courts  ;  and  should  any 
case  arise  in  the  premises,  not  provided  for  b}*  the  ordinary 
rules  of  practice,  in  which  it  is  necessary  to  give  notice  to  par- 
ties in  interest  and  bring  them  before  the  court,  the  judge  of 
said  court,  sitting  as  a  cliancellor,  may  prescrilKJ  the  time,  terms, 
and  manner  of  giving  such  notice. 

Sec.  11  :  "  That  all  moneys  received  and  collected  by  said 
commissioners,  sliall  be  deposited  by  them  in  some  bank  or 
banks  in  the  county  of  Dallas,  to  the  joint  credit  of  said  com- 
missioners as  receivers  of  said  court,  and  sliall  be  paid  out  only 
on  the  check  or  draft  of  the  commissioners,  countersigned  by 
the  clerk  and  register  of  said  court,  upon  the  order  of  said  court 
made  in  the  premises;  but  a  sutticient  sum  to  meet  the  current 
expenses,  to  be  specified  by  the  judge  of  said  court,  in  an  order 
in  that  behalf,  may  be  deposited  or  left  in  bank,  subject  to  the 
order  of  said  commissioners. 

Sec.  12  :  "  That  said  commissioners,  inmiediately  upon  their 
qualification,  shall  take  possession  of  all  the  books  of  account, " 
ledgers,  journals,  cash  books,  deeds,  contracts,  books  of  aosese- 
ment,  and  tax  books  of  said  corporation,  and  all  books,  papers 
and  documents  pertaining  to  the  finances  thereof,  for  the  pur- 
poses of  their  office,  and  for  the  proper  discharge  of  the  duties 
by  this  act  and  by  the  order  of  said  court  imposed  upon  them. 
They  may  employ  such  clerks  and  assistants  as  the  proper  dis- 
charge of  their  duties  may  re<]uire,  and  at  such  compensation, 
to  be  paid  out  of  collections  made  by  them  as  such  com- 
missioners and  receivers,  as  may  be  agreed  upon,  subject  to  the 
approval  of  said  court.  Such  employees  may,  in  the  discretion 
of  the  said  commissioners  and  receivers,  under  the  instructions 
of  said  court,  be  recjuired  to  give  bond  for  the  faithful  per- 
formance of  their  duties,  payable  to  the  State  of  Alabama,  in 
sucii  amount,  on  such  conditions,  and  with  such  sureties  as  said 
court  may  direct.  Said  court  shall  also  tix  and  determine  the 
amount  of  compejisation  to  said  commissioners  and  receivers  for 
their  services,  and  the  same  shall  be  paid  out  of  collections  to  be 
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by  them  made  from  the  assets  and  property  of  the  said  trust 
estate. 

Sec.  13.  "  That  for  the  purpose  of  collecting  said  unpaid 
back  taxes,  said  commissioners  and  receivers  may  retain  for 
that  service,  at  their  discretion,  the  person  wiio  may,  at  the 
time  of  the  passage  of  this  act,  hold  the  office  of  city  tax-col- 
lector of  said  dissolved  corporation,  or  may  appoint  some  other 
suitable  person  to  aid  them  in  the  performance  of  that  duty  ; 
but  whoever  may  be  appointed  by  them  for  that  purpose,  shall 
take  the  oath  required  to  be  taken  by  said  commissioners,  to  be 
entered  upon  the  minutes  of  said  court,  and  must  enter  into 
bond  with  security,  to  be  approved  by  the  court,  payable  to  the 
State  of  Alabama,  in  such  amount  and  conditioned  as  said  court 
may  direct ;  and  thereupon  the  person  so  appointed  shall  pro- 
ceed, under  direction  of  said  commissioners  and  receivers,  to 
call  in,  collect,  and  enforce  the  collection  of  such  back  taxes  as 
remained  unpaid  and  not  otherwise  discharged  at  the  date  of 
the  passage  of  this  act,  and  which  had  heretofore,  at  any  tiine, 
been  lawfully  assessed,  levied,  or  laid  by  or  on  behalf  of  the 
said  city  of  Selma ;  and  the  machinery  and  remedies  in  said 
acts  of  incorporation  provided  for  the  collection  and  enforce- 
ment of  taxes,  are  hereby  retained  and  continued  in  full  force 
and  effect,  for  the  purpose  and  to  the  extent  of  enabling  said 
commissioners  and  receivers  to  collect  and  enforce  the  collec- 
tion of  said  back  taxes.  Said  collector  shall  make  report  to  said 
commissioners  of  his  said  collections,  as  often  and  in  such  man- 
ner as  required  by  them,  and  shall  deposit  the  proceeds  thereof 
in  the  bank  or  banks  which  may  be  designated  as  the  deposito- 
ries of  said  commissioners  and  receiyers,  as  provided  in  section 
eleven  of  this  act. 

Sec.  14  :  "  That  said  commissioners  and  receivers,  at  the  end 
of  every  six  months  after  their  qualification,  shall  make  special 
report  to  said  court  of  the  funds  in  their  possession,  and  therein 
show  the  sources  whence  the  same  were  derived  and  collected, 
and  the  liens  and  trusts,  if  any,  existing  thereon,  and  therein 
also  show  and  exhibit  what  percentage  can  be  paid  on  the  sev- 
eral and  respective  classes  of  debts  and  liabilities  of  said  corpo- 
ration ;  and  thereupon  said  court  may  authorize  and  direct  par- 
tial payments  or  dividends  on  account  of  said  debts  and  liabili- 
ties out  of  said  funds,  having  regard,  however,  to  the  order  of 
payment  and  appropriation  designated  in  the  next  succeeding 
section  of  this  act. 

Sec.  15:  "That  it  shall  be  the  duty  of  said  commissioners  and 
receivers,  under  the  supervision  and  direction  of  the  court, 
after  the  payment  of  the  necessary  expenses  incurred  in  and 
about  the  execution  of  this  trust,  and  after  setting  apart  and 
making  over  to  or  for  the  use  of  the  proper  public  department 

Vol.  lxxvii. 


1884.]  OF  ALABAMA.  Ill 

[Amy  «fc  Co.  v.  Selma.] 

or  governmental  agency  of  said  corporation,  or  other  beneficiary 
of  said  fund,  the  proceeds  of  any  tax  or  funds  in  tlieir  posses- 
sion wliicli  were  lawfully  levied  for,  appropriated  to  the  use  of, 
or  held  in  trust  for,  or  otherwise  belonging  to  such  department, 
agency  or  beneficiary,  to  apply  the  funds  l)y  them  realized  and 
collected  to  the  payment  of  the  matured  fioating  debt  of  said 
corporation  in  its  character  and  capacity  of  governmental  agency 
of  the  State,  and  to  the  payment  of  the  other  matured  debt  of 
said  cor|)oration  ;  always,  however,  appropriating  to  the  pay- 
ment of  said  debts  or  liabilities  the  proceeds  arising  from  prop- 
erty, taxes  and  income,  which,  before  the  passage  of  this  act, 
were  lawfully  levied,  apj)roj)riated  or  pledged  to  secure  the 
same  ;  provided^  that  funds  arising  from  taxes,  or  income,  levied 
or  derived  for  governmental  purposes,  shall  not  Ixj  applied  to 
the  payment  of  the  funded  debt  of  said  corporation,  and  funds 
arising  from  taxes  or  income  levied  or  derived  for  the  payment 
of  said  funded  debt,  shall  not  be  applied  to  the  payment  of 
debts  or  liabilities  incurred  for  governmental  purposes. 

Skc.  16:  "That  it  shall  be  the  duty  of  said  commissioners, 
without  delay,  to  open  communication  and  conduct  negotiations 
with  the  holders  of  the  funded  debt  of  said  city  of  Selma,  witii 
a  view  to  the  settlement  and  adjustment  thereof,  and  with  a 
view  to  the  enactment  thereafter  of  proper  legislation,  to  secure 
at  the  same  time,  and  consistently  with  each  other,  the  estab- 
lishment of  municipal  government  for  the  inhabitants  and  ter- 
ritory lately  included  in  the  said  city  of  Selma,  and  the  pay- 
ment, to  the  utmost  extent  practicable,  of  the  just  debts  of  said 
corporation.  And,  to  that  end,  they  shall  report  tiie  result  of 
their  negotiations  to  the  Governor  of  the  State,  for  the  consid- 
eration of  the  (General  Assemiily,  at  its  next  session,  together 
with  a  draft  of  such  bill,  as,  in  their  judgment,  will  best  carry 
into  effect  any  plan  for  the  adjustment  and  settlement  of  said 
debts,  which  may  have  been  agreed  upon  between  the  commis- 
sioners and  said  creditors,  and  secure  the  other  objects  herein 
declared.  And  upon  the  passage  and  enactment  of  such  bill 
by  the  General  Assembly,  said  commissioners  shall  apply  to 
said  court  for  such  proper  orders  and  decrees  as  may  be  neces- 
sary to  secure  the  application  of  the  assets,  under  its  jurisdic- 
tion and  control,  to  the  uses  and  pur|)ose8  which  may  be  so 
agreed  upon,  and  be  declared  by  the  act  to  carry  such  agree- 
ment into  operation  and  effect  ;  provided^  that  any  rtftiduum 
of  funds,  raised  for  governmental  purposes,  which  may  remain 
subject  to  the  jurisdiction  and  control  of  the  court,  shall  ennre 
and  be  paid  over  to  the  authorities  of  any  other  municipal  gov- 
ernment, which  may  be  established  by  law  for  the  inhabitants 
and  territory  aforesaid,  to  be  by  such  other  municipal  govern- 
ment used  and  applied  for  public  governmental  pjirposes. 
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Sec.  17:  "That  this  act  shall  go  into  effect  from  and  after 
its  passage  ;  except  that  the  mayor  and  council  men  of  said  City 
of  Selma,  and  the  agents  and  officials  thereof,  shall  remain  in 
possession  of,  and  be  responsible  for,  all  the  books,  papers, 
property  and  assets  of  said  corporation,  hereby  dissolved,  in 
their  possession,  or  under  their  control,  respectively,  until  the 
same  be  turned  over  and  delivered  to  the  commissioners  ap- 
pointed and  qualified  hereunder  ;  and  except  also  that  the  said 
mayor  and  councilmen  shall  continue  to  have  and  exercise  all 
the  police  powers,  jurisdiction  and  authority,  over  the  territory 
embraced  within  the  corporate  limits  and  police  jurisdiction  of 
said  corporation,  hereby  dissolved,  which  were  vested  in  them 
under  the  charter  and  amendments  thereto,  hereby  repealed, 
until  the  first  Monday  in  May,  A.  D.  1883,  and  until  some  form 
of  government  for  the  inhabitants  and  territory  embraced  in 
said  limits  shall  have  been  established  by  law,  and  the  officers 
and  authorities  therein  provided  for  shall  have  been  duly  elected 
and  qualified  ;  and  until  the  time  last  aforesaid,  the  mayor  of  said 
city,  or  any  councilman,  acting  as  mayor,  and  the  other  officers, 
agents  and  employees  thereof,  shall  have  and  exercise,  over  the 
territory  aforesaid,  all  the  police  powers  and  jurisdiction  con- 
ferred by  said  charter  and  amendments  thereto,  and  the  ordi- 
nances of  said  city  now  of  force.  And  the  said  charter  and 
amendments  thereto,  and  the  ordinances  adopted  thereunder, 
are  hereby  continued  of  force  and  effect,  for  the  period  afore- 
said, for  the  purpose  of  enabling  said  mayor  and  councilmen, 
agents  and  officials,  to  exercise  such  police  powers  and  jurisdic- 
tion. And,  for  and  during  the  period  aforesaid,  said  mayor 
and  councilmen  shall  have  power  and  authority,  as  heretofore, 
to  impose  and  enforce  fines  and  penalties  for  the  violation  of 
any  of  the  provisions  of  said  charter,  by-laws  and  ordinances, 
and  said  fines  and  penalties,  when  enforceable  in  money,  shall  be 
collected  by  the  marshal,  and  paid  over  to  or  for  said  commis- 
sioners, for  uses  and  purposes  in  this  act  declared.  But  said 
mayor  and  councilmen,  and  other  officials,  shall  have  no  power 
or  authority  to  assess,  levy  or  collect  any  taxes,  or  license  fees, 
or  revenues  of  any  kind,  whatever ;  provided,  however,  that 
during  the  period  aforesaid,  in  any  and  every  case,  where 
under  the  charter,  by-laws  and  ordinances  aforesaid,  a  license- 
tax  or  fee  would  have  accrued  and  been  payable  to  the  City  of 
Selma,  from  any  person  or  corporation,  for  the  carrying  on  of 
any  business,  or  doing  of  any  act,  such  license-tax  or  fee  shall 
in  the  same  manner  accrue  and  be  payable  to  said  commis- 
sioners, to  be  enforced  by  them  as  other  taxes  and  dues  are  en- 
forceable by  them  ;  and  the  said  mayor  and  councilmen,  in  the 
exercise  of  their  said  police  jurisdiction,  shall,  for  and  dur- 
ing the   period  aforesaid,  have  power  and   authority   to   ira- 
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pose  upon  such  person  or  corporation  the  fines  and  penalties  in 
said  charter,  by-laws  or  ordinances  provided,  for  the  failure  to 
pay  such  license-tax  or  fee,  for  the  carrying:  on  of  such  business, 
or  the  doing  of  such  act ;  prcmded,  further^  that  said  mayor, 
and  other  officials  and  employees  of  said  city,  shall,  for  and 
during  the  period  aforesaid,  have  and  receive,  to  be  retained  or 
allowed  and  paid  out  of  the  funds  and  assets  vested  in  the  com- 
missioners herein  provided  for,  the  same  compensation,  and  paya- 
ble monthly,  or  in  the  same  manner  as  authorized  or  provided 
under  said  charter,  by-laws  and  ordinances ;  provided^  cdito^ 
that  any  necessary  expenses  incurred  by  the  said  mayor  and 
councilmen,  in  the  exercise  of  the  said  police  power  and  juris- 
diction conferred  on  them,  for  and  dunng  the  period  aforesaid, 
shall  likewise  be  allowed  and  paid  out  of  the  fund  derived  for 
governmental  purposes,  accrning  to  said  commissioners. 

Sec.  18  :  "  That  nothing  in  this  act  contained  shall  destroy 
or  impair  the  means  or  remedies  for  enforcing  the  collection  of 
the  taxes  or  license  fees  heretofore  imposed,  assessed  or  levied 
by  or  on  behalf  of  said  City  of  Selma  for  the  current  tax  year, 
or  for  any  year  prior  hereto  ;  but  the  same  shall  be  collected 
by  the  said  tax-collector,  under  the  direction  and  control  of  said 
commissioners  and  receivers,  as  hereinbefore  provided  ;  and  no 
proceeding,  begun  or  pending  at  the  date  of  the  passage  of  this 
act,  for  the  enforcement  of  any  fines  or  penalties  for  violation 
of  any  of  the  provisions  of  said  charter,  by-laws  or  ordinances, 
shall  abate  or  be  affected  by  the  repeal  aforesaid  ;  and  no  right 
of  property  or  right  of  action  of  the  said  City  of  Selma  shall  be 
destroyed,  impaired  or  affected  by  the  passage  of  this  act ;  and 
all  such  rights  of  action  and  of  property  shall  be  prosecuted 
and  enforced  by  said  commissioners,  in  the  name  of  said  City  of 
Selma,  for  the  uses  and  purposes  herein  declared. 

Sec.  19 :  "That  the  commissioners  herein  provided  for 
shall  be  appointed  by  the  Governor  as  herein  declared,  as 
early  as  practicable  after  the  passage  of  this  act." 

(2.)  "  An  act  to  incorporate  the  inhabitants  and  territory 
formerly  embraced  within  the  corporate  limits  of  the  municipal 
corporation  (since  dissolved)  styled  the  '  City  of  Selma,''  ana  to 
establish  a  local  governme^n t  thereof ^  A ppro ved  February  1 7tli, 
1883.— Sess.  Acts  1882-3,  pp.  396-432. 

(This  act  consists  of  52  sections,  the  material  parts  of  which 
only  are  here  set  out.) 

"  Wliereas  the  municipal  corporation  styled  the  City  of  Selma 
has  been  dissolved,  and  its  charter  repealed,  and  the  oftiee.*^  held 
thereunder  abolished,  and  the  inhabitants  and  territory  thereof 
resolved  into  the  body  of  the  State  ;  and  whereas  it  is  essential 
to  the  preservation  of  good  order,  and  to  the  protection  of  life, 
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liberty  and  property,  that  a  local  government  be  established  for 
said  inhabitants  and  territory  ;  therefore — 

"Sec.  1.  Be  it  enacted^^''  tfec.,  "That  the  inhabitants  resid- 
ing within  the  territorial  limits  hereinafter  designated  and  pre- 
scribed are  hereby  incorporated  and  constituted  a  body  politic 
and  corporate,  under  the  name  and  style  of  Sehna,  to  be  gov- 
erned as  hereinafter  provided  ;  and  by  tiiat  corporate  name  may 
sue  and  be  sued,  plead  and  be  impleaded,  grant,  receive  and  do 
all  other  acts  as  natural  persons,  within  the  powers  herein 
granted  and  conferred  ;  and  may  purchase  and  hold  property, 
real,  personal  and  mixed,  and  dispose  of  the  same  for  the  benefit 
of  said  municipality,  and  may  have  and  use  a  corporate  seal, 
which  may  be  broken  or  altered  at  pleasure. 

"  Sec.  2.  Be  it  further  enacted,  That  the  corporate  limits 
and  boundaries  of  the  municipality  of  Selma,  in  the  county  of 
Dallas,  shall  be,  and  the  same  are  hereby,  designated  and  estab- 
lished as  follows  ;  "  prescribing  the  boundaries  substantially  as 
they  were  under  the  former  corporation  ;  also  conferring  police 
jurisdiction,  for  certain  designated  purposes,  within  certain 
limits  outside  of  these  boundaries,  and  abating  "  all  prosecu- 
tions now  pending  for  the  violation  of  the  license  ordinances  of 
said  City  of  Selma^ 

The  3d  and  4th  sections  relate  to  the  division  of  the  city  into 
wards,  and  authorize  the  mayor  and  councilmen  to  change  them 
at  discretion  ;  and  a  proviso  is  added  to  the  3d  section,  "  that 
if  the  boundaries  of  said  wards,"  as  designated  therein,  "or  any 
of  them,  were  altered  by  the  corporate  authorities  of  the  late 
City  of  Selnia,  said  wards  as  so  bounded  and  established  shall 
remain  until  changed  by  tiie  authorities  of  the  municipality 
hereby  created." 

The  5th,  6th,  7th,  8tli  and  9th  sections  relate  to  the  election 
and  qualifications  of  mayor  and  councilmen,  and  provide  for  a 
registration  of  voters  prior  to  the  first  election,  to  be  held  on 
the  first  Monday  in  May,  1883  ;  and  this  provision  is  added  to 
the  9th  section  :  "  That  as  to  and  in  and  about  the  first  elec- 
tion for  municipal  officers  of  the  corporation  herel)y  created,  all 
and  singular  the  acts,  duties,  powers  and  jurisdiction  in  this  act 
required  of,  imposed  upon,  or  vested  in  said  mayor  and  coun- 
cilmen and  other  officials,  as  to  such  elections  generally,  shall 
be  performed,  discharged  and  exercised  by  the  mayor,  council- 
men  and  other  officials  of  the  former  municipal  corporation, 
styled  the  City  of  Selma,  since  dissolved  ;  which  last  men- 
tioned mayor,  councilmen  and  other  officials  have-  by  law  been 
invested  with  police  powers  and  jurisdiction  over  the  inhabi- 
tants and  territory  embraced  in  the  corporation  hereby  created, 
for  the  purpose,  and  during  the  period  therein  prescribed." 

The  10th  section  confers  on  the  mayor  and  councilmen  au- 
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thority  to  enact  by-laws  and  ordinances  for  governmental  pur- 
poses particularly  specified,  including  the  power  to  impose 
license-taxes  on  occupations,  "  to  levy  and  collect  taxes,  as  pre- 
scribed by  this  act,  for  defraying  the  expenses  of  the  city  ;  .  . 
and  to  pass  all  sucli  resolutions,  by-laws  and  ordinances,  as  they 
may  deem  necessary  and  proj)er  for  the  good  government  of 
the  city,  not  contrary  to  tne  laws  of  the  State.  And  to  carry 
into  effect  the  powers  conferred  by  this  charter  upon  said  mayor 
and  councilmen,  the  by-laws,  ordinances  and  resolutions  hereto- 
fore passed  and  adopted  by  the  said  municipal  corporation 
styled  the  Citi/  of  Selma ^  and  which  remained  of  force  at  the 
time  of  its  dissolution,  are  hereby  revived  and  established,  as 
and  for  the  by-laws,  ordinances  and  resolutions  of  the  corpora- 
tion hereby  created,  so  far  as  the  same  are  applicable  and  are 
consistent  with  the  limited  powers  of  the  corporation  hereby 
created,  and  are  not  in  conflict  with  any  of  the  provisions  of 
this  act;  and  the  same,  thus  qualified,  are  continued  of  force 
and  effect,  until  altered  or  repealed  by  the  municipal  authori- 
ties of  the  corporation  hereby  created  :  Provided^  that  noth- 
ing in  said  by-laws,  ordinances  or  resolutions  contained  shall 
be  construed  as  conferring  upon  said  municipality,  or  its  officers, 
any  power  or  authority  other  than  as  prescribed  and  set  forth 
in  this  act." 

Sec.  18  :  "  That  said  corporation  shall  have  full  power  and 
authority  to  purchase,  and  provide  for  the  payment  of  the 
same,  all  such  real  estate  and  personal  property  as  may  from 
time  to  time  be  deemed  necessar}'  and  proper  for  the  use,  con- 
venience and  improvement  of  the  citj' ;  and  shall  have  full 
power  and  authority  to  construct  and  erect  works  for  the  pur- 
pose of  furnishing  water  and  lights  for  said  city  ;  and  to  sell 
and  dispose  of  any  property  deemed  advisable  to  sell." 

Sfx:.  19:  "That  said  mayor  and  councilmen  may,  on  the 
faith  and  credit  of  the  taxes,  licenses,  fines  and  penalties  author- 
ized by  this  act,  borrow  money  from  time  to  tune,  not  exceed- 
ing the  sum  of  twenty-five  thousand  dollars  in  the  aggregate, 
in  order  to  meet  and  defray  necessary  municipal  expenses,  until 
a  fund  for  that  purpose  can  be  realized  froin  the  collection  of 
such  taxes,  licenses,  fines  and  penalties;  and  for  that  pur- 
pose said  mayor  and  councilmen  are  authorized  to  execute  a 
promissory  note  or  notes  on  behalf  of  said  municipality,  for  the 
amount  so  borrowed,  accompanied  by  their  order  or  orders  ad- 
dressed to  such  bank  or  banks  as  they  may  designate  as  the  de- 
pository of  such  taxes,  licenses,  fines  and  penalties,  and  therein 
direct  said  bank  or  banks  to  apply  to  the  payment  of  such  note 
or  notes  so  much  of  the  funds  deposited  or  to  be  deposited  with 
such  bank  or  banks  as  may  be  stated  in  such  order  or  orders." 

Sbc.  27 :     "  That  the  mayor  and  councilmen  of  said  Sdma 


116  SUPREME   COURT  [Dec.  Term, 

[Amy  &  Co.  v.  Selma.] 

shall  have  the  power  to  levy  taxes  on  real  and  personal  prop- 
erty, capital  employed  in  any  business  carried  on  in  said  city, 
auction  sales  and  sales  of  merchandise,  gross  amounts  of  com- 
missions, or  sums  received  during  the  preceding  year  for  each 
tax-year,  by  any  factor,  commission-merchant,  broker  or  buyer ; 
on  the  gross  receipts  of  each  and  every  business,  trade  or  occu- 
pation conducted  within,  or  derived  from  a  business  carried  on 
in  said  city,  or  partly  carried  on  therein  ;  and  on  all  salaries, 
whether  received  from  a  public  or  private  employment,  after 
deducting  the  expenses  of  carrying  on  such  business,  trade,  oc- 
cupation or  employment.  Provided,  that  no  tax  shall  be  levied 
on  sales  under  judicial  proceedings.  .  .  And  provided,  also, 
that  no  taxes,  dues  or  imports  shall  be  laid,  levied,  assessed  or 
collected  by  said  mayor  and  councilmen,  or  an}'  other  officer  or 
agency  of  the  corporation  hereby  created,  upon  real  or  personal 
property,  occupations,  sales  or  salaries,  or  by  way  of  license,  or 
in  any  other  way,  for  any  other  than  public  munici[)al  purposes, 
and  to  enable  said  corporation  to  discharge  its  functions  as  a 
governmental  agency  of  the  State;  and  no  moneys  or  funds  in 
any  way  derived  by  the  corporation  hereby  created,  from  taxes, 
licenses,  fines,  penalties,  or  from  any  other  source,  shall  ever  be 
applied  to,  or  be  used  or  liable  for  the  payment  of  any  of  the 
debts  or  liabilities  created  by  or  existing  against  the  municipal 
corporation  styled  the  Citi/  of  Selma,  lately'  dissolved  and 
abolished." 

Sec.  38  gives  power  and  authority  "to  impose  and  collect 
from  all  persons  or  corporations  trading  or  carrying  on  any 
business,  trade  or  profession,  by  agent  or  otherwise,  within  the 
limits  of  said  city,  a  license-tax  on  such  business,  trade,  profes- 
sion or  calling,  which  shall  be  lixed  by  ordinance  or  by-law  from 
time  to  time  ; "  and  a  proviso  is  added,  in  these  words :  "  P?'o- 
vided,  also,  that  in  any  case  where  the  late  corporation,  styled 
the  City  of  Selma,  may  have  imposed  and  collected  in  advance 
any  tax  on  property  or  things,  or  any  license  for  any  of  the 
purposes  aforesaid,  the  corporation  hereby  created  shall  have  no 
authority  to  impose  or  collect  any  tax  on  the  same  property  or 
thing,  or  any  license  for  the  same  calling,  from  the  same  per- 
son or  corporation,  for  or  during  the  period  covered  by  said 
former  exacted  and  collected  tax  or  license." 

Sec.  44:  "  That  in  no  case  shall  the  faith  of  the  corporation 
hereby  created  be  pledged  for  the  payment  of  money,  except 
to  the  amount,  for  the  purposes,  and  by  the  authority  in  section 
19  hereinbefore  provided  ;  and  in  no  case  shall  the  private  prop- 
erty of  citizens,  or  any  property  held  and  used  in  trust,  or  for 
public  municipal  purposes,  be  liable  for  any  debt  or  obligation 
of  said  corporation  ;  and  the  public  and  trust  property  hereto- 
fore so  held  and  used  by  the  late  corporation  styled  the  City  of 
Vol.  lxxvii. 
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Selma,  and  afterwards  transferred  by  law  to  the  cnstiodj  of  the 
State,  is  hereby  made  over  to  the  corporation  hereby  created, 
to  be  held,  used  and  applied  to  the  same  public  uses  and  truBts 
as  when  held  by  said  former  corporation. 

Sec.  45  limits  the  rate  of  taxation,  "on  real  estate,  personal 
property,  income,  or  other  subject  of  ta.xation,"  in  any  olie  year, 
to  one  half  of  one  percent.  a</  valfrretn. 

Sec.  46  confers  the  power  to  establish  and  regulate  free  schools, 
and  to  levy  a  tax  for  their  support,  to  be  paid  over,  when  col- 
lected, "to  the  superintendent  of  public  schools  of  the  city  of 
Selma";  and  further  declares,  "that  all  funds  received  by  said 
superintendent,  in  pursuance  of  the  business  hereof,  shall  Ije 
applied  to  the  support  of  the  public  schools  of  said  city,  under 
the  direction  of  the  city  board  of  education,  in  accordance  with 
existing  acts,  laws,  and  ordinances." 

Another  act  of  the  General  Assembly  at  the  same  session, 
relating  to  the  same  subjects,  was  brought  forward  in  the  plead- 
ings ;  but,  as  it  is  not  referred  to  in  the  opinion  of  the  court,  it 
is  not  deemed  necessar\'  to  state  its  provisions.  It  was  ap- 
proved February  19th,  18S8,  and  is  entitled  "An  act  to  carry 
into  effect  any  plan  or  scheme  for  the  compromise,  adjustment 
and  settlement  of  the  existing  indebtedness  of  the  late  corpora- 
tion known  as  the  City  of  Selma ^  and  the  commissioners  of  the 
city  of  Selma  appointed  under  and  by  virtue  of"  the  act  first 
above  set  out,  approved  Dec.  11th,  1882. — Sess.  Acts  1882-3, 
pp.  471-84. 

W.  B.  Gill,  H.  N.  Stewart  and  Emile  Gillman,  having  been 
appointed  by  the  governor  commissioners  under  the  provisions 
of  said  act  approved  Dec.  11th,  1882,  filed  their  bill  in  equity, 
on  the  15th  January,  1883,  in  the  City  Court  of  Selma,  alleg- 
ing the  enactment  of  said  law,  the  material  provisions  of  which 
were  stated  in  substance,  and  their  own  appointment  as  com- 
missioners, and  asking  the  instructions  and  protection  of  the 
court  in  the  discharge  of  their  duties,  and  the  settlement  of  the 
trust.  The  bill  alleged,  also,  that  the  dissolved  corporation  was 
indebted  to  the  amount  of  about  $400,000,  as  evidenced  by  its 
bonds  with  interest  coupons  attached,  which  constituted  the 
"funded  debt"  of  said  city;  that  Amy  A:  Co.,  partners  d(»ing 
business  in  the  city  of  New  York,  held  and  owned  a  large 
amount  of  these  l)onds,  and  had  recovered  a  judgment  on  some 
of  them  which  were  past-due  and  unpaid,  in  the  Circuit  Court 
of  the  United  States  at  Montgomery,  for  $56,000,  against  said 
corporation  before  its  dissolution  :  that  J.  ().  Matthewson  &  Co., 
partners  residing  and  doing  business  in  the  city  of  Augusta, 
Georgia,  and  tjie  City  National  l>ank  of  Selma,  also  held  and 
owned  some  of  said  bonds,  and  the  remaining  bonds  were  held 
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and  owned  by  divers  other  persons,  whose  names  were  unknown 
to  the  complainants,  and  who  were  too  numerous  to  make  their 
joinder  as  defendants  to  the  bill  practicable ;  that  said  incor- 
poration was  also  indebted,  at  the  time  of  its  dissolution,  to 
other  persons,  its  officers  and  agents,  for  salaries,  wages,  &c., 
and  on  liabilities  contracted  in  and  about  the  discharge  of  its 
governmental  functions,  and  held  certain  bonds  and  moneys  in 
trust  for  sundry  public  purposes,  and  had  assessed  and  levied 
taxes  for  the  payment  of  its  "funded  debt"  and  other  purposes, 
as  by  law  authorized,  in  the  exercise  of  its  functions  as  a  public 
municipality;  that  the  complainants,  as  commissioners,  have 
received,  and  are  entitled  to  receive  under  the  provisions  of 
said  act  under  which  they  were  appointed,  moneys  properly  ap- 
plicable to  the  payment  of  said  indebtedness,  as  would  appear 
in  full  by  the  statements  and  schedules  which  they  were  re- 
quired to  make  and  file  in  the  court,  and  which  they  had  not 
yet  completed ;  and  that  they  could  not  fully  administer  the 
trust  committed  to  them,  and  discharge  the  duties  imposed 
upon  them,  without  the  instructions,  assistance  and  protection 
of  the  court.  They  therefore  prayed  that  the  court  would  take 
jurisdiction  of  the  administration  of  the  assets  of  said  dissolved 
corporation,  as  a  trust  estate,  under  the  provisions  of  said  act  of 
Dec.  nth,  1882,  and  make  all  necessary  orders  to  render  its 
jurisdiction  complete  and  effectual ;  that  the  complainants  be 
declared  and  held  to  be  receivers  of  the  court,  and  instructed 
in  the  performance  of  their  duties  as  trustees  and  receivers; 
and  that  the  trust  might  be  finally  settled,  and  the  rights  of  all 
parties  adjudicated. 

Amy  &  Co.,  and  the  other  creditors  mentioned,  were  made 
defendants  to  the  bill ;  and  it  was  prayed  that  the  unknown 
creditors  might  be  brought  in  as  parties  by  publication,  as 
authorized  by  the  rules  of  practice  of  the  court.  An  amended 
bill  was  filed  on  the  2d  April,  1883,  which  alleged  the 
passage  of  said  third  act  above  mentioned,  setting  out  the  sub- 
stance of  its  material  provisions,  and  asked  that  the  court  would 
assume  jurisdiction  of  the  additional  trust  by  said  latter  act 
created,  and  enforce  and  settle  the  same  as  by  said  act  contem- 
plated and  intended. 

A  demurrer  to  the  bills,  original  and  amended,  was  tiled  by 
Amy  &  Co.,  assigning  the  following  as  grounds  of  demurrer: 
(1.)  J3ecau8e  the  bill  shows  on  its  face  that  the  said  act  ap- 
proved December  nth,  1882,  "was  enacted  for  the  purpose, 
and  with  the  intent  and  design  of  impairing  the  obligation  of 
the  contracts  of  the  said  City  of  Selma,  as  evidenced  by  said 
bonds  in  said  bill  mentioned,  by  destroying  the  remedy  for  the 
enforcement  of  said  contracts,  contrary  to  the  provisions  of 
the  constitution  of  the  State  of  Alabama,  and  said  act  is  void." 
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(2.)  Because  the  bill  shows  that  said  act  of  Dec.  llth,  1882, 
"  was  enacted  for  the  purpose,  and  with  the  intent  and  design 
to  impair  the  obligation  of  the  contracts  of  said  City  of  Selma^ 
as  evidenced  bv  said  bonds  in  said  bill  mentioned,  hy  impairing 
the  remedy  for  the  enforcement  of  said  contracts,  contrary  to 
the  constitution  of  the  State  of  Alabama,  and  said  act  is  there- 
fore void."  (3.)  I^cause  the  bill  does  not  show  that  plaintiffs 
had  any  authority  to  file  it  at  the  time  the  same  was  tiled. 
(4.)  Because  the  bill  does  not  show  that  plaintiffs  had  any  lawful 
authority  to  act  as  commissioners  of  said  City  of  Selnia. 
(5.)  Because  the  bill  shows  that  these  defendants  are  not  proper 
parties  defendant  thereto.  (6.)  Because  the  bill  shows  no  ne- 
cessity for  making  these  defendants  parties  defendant  thereto. 
(7.)  Because  no  fact  is  stated  in  the  bill  showing  that  any  of 
said  bonds  held  by  these  defendants  is  or  are  invalid,  either  in 
whole  or  in  part.  (8.)  Because  the  purpose  of  said  bill,  and  of 
said  acts  therein  referred  to  and  set  forth,  "  is  to  force  these 
defendants,  and  other  holders  of  the  bonds  of  said  City  of 
Sehna,  to  accept  less  than  the  amount  of  the  principal  and  in- 
terest of  said  bonds,  without  stating  any  legal  or  equitable  de- 
fense to  said  bonds,  or  any  part  or  either  of  them.^'  (9.)  Be- 
cause the  bill  "  does  not  show  that  complainants  have  any  right 
of  action,  legal  or  equitable,  against  these  defendants." 
(10.)  Because  the  bill  shows  "  that  said  municipal  corporation 
called  Selma  is  the  successor  of  said  corporation  called  the 
City  of  Sehna,  and  said  successor  corporation  is  a  necessary 
party  to  said  amended  bill,  yet  it  is  not  made  a  party  defendant 
thereto."  (11.)  Because  complainants  do  not,  in  their  said  bill, 
"aver  or  state  any  legal  or  equitable  right  in  themselves  to  tile 
said  bill  against  these  defendants."  (12.)  Because  the  bill 
shows  that  these  defendants  are  not  proper  parties  thereto. 

The  court  overruled  the  demurrer,  and  its  judgment  and  de- 
cree to  that  effect  is  now  assigned  as  error. 

In  the  other  case  {Amy  tt*  Co.  v.  Selma),  the  action  was  com- 
menced by  summons  and  complaint,  sued  out  on  the  27th  July, 
1883,  by  said  Amy  ct  Co.  against  said  corporation  called  Selr/ia , 
and  was  founded  on  a  judgment  for  $7,668.12,  besides  costs, 
recovered  by  said  plaintiffs,  on  the  3d  Deceml)er,  1879,  in  the 
Circuit  Court  of  the  United  States  at  Montgomery,  against  said 
former  corporation,  the  City  of  S<'J7fui.  The  original  com- 
plaint alleged  the  rendition  of  the  judgment,  and  the  jurisdic- 
tion of  the  court;  and  after  averring  the  subsecjuent  parage 
of  said  two  acts  approved  respectively  on  the  llth  l)eceml>er, 
1882,  and  the  17th  P'ebruary,  1883,  further  alleged  "that  the 
inhabitants  and  territt»ry  formerly  embraced  within  the  cor- 
porate limits  of  said  City  of  Selma  are,  by  said  act  last  named, 
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embraced  within  the  corporate  limits  and  jurisdiction  of  the 
municipality  of  Selma,  and  said  municipal  corporation  in  said 
last  named  act  called  Selma  is  the  successor  to,  and  liable  for 
the  debts  of  the  Citi/  of  Selma  ;  wherefore  plaintiffs  claim  of 
said  defendant,"  &c.  An  amended  count  was  afterwards  filed, 
by  leave  of  the  court,  which  alleged  that,  on  the  3d  December, 
1879,  "the  Citj/  of  Selma,  a  municipal  corporation  then  exist- 
ing, was  indebted  to  said  plaintiffs  in  the  sum  of  $7,668.12,  the 
principal  and  interest  then  due  on  certain  bonds  and  coupons, 
which  had  theretofore  been  duly  and  legally  issued  by  said  City 
of  Selma,  under  authority  conferred  on  said  City  of  Selma  by 
the  legislature  of  the  State  of  Alabama ; "  and  then  alleged  the 
rendition  of  the  judgment,  the  jurisdiction  of  the  court,  the 
passage  of  said  two  statutes,  <fec.,  in  the  same  words  as  the 
original  complaint. 

The  defendant  demurred  to  the  complaint,  original  and 
amended,  assigning  the  following  as  grounds  of  demurrer  to 
each  count:  (1.)  Because  it  shows  "tiiat  the  former  corporation 
therein  described,  known  as  the  City  of  Selma,  and  against 
which  said  judgment  is  alleged  to  have  been  recovered  in  the 
year  1879,  afterwards,  and  heretofore,  to-wit,  on  the  11th  day 
of  December,  1882,  by  virtue  of  said  act  of  the  General  As- 
sembly in  that  behalf,  in  said  complaint  referred  to,  was  abol- 
ished, dissolved,  and  abrogated,  and  thenceforth  ceased  to 
exist."  (2.)  Because  it  shows  "  that  said  defendant  corporation, 
known  and  designated  as  the  municipality  of  Selma,  by  virtue 
of  said  act  of  the  General  Assembly  in  that  behalf,  in  said 
complaint  described,  was  created,  incorporated,  and  brought 
into  existence  on  the  17th  day  of  February,  1883,  long  after 
the  recovery  of  said  judgment,  and  long  after  the  dissolution 
of  said  former  corporation."  (3.)  Because  said  complaint 
shows  "  that  said  former  corporation,  called  the  City  of  Selma, 
and  said  defendant  corporation,  designated  as  the  municipality 
of  Selma,  are  two  separate,  distinct,  independent  and  non- 
contemporaneous  corporations  and  bodies  public  and  politic; 
and  it  nowhere  appears  in  what  way,  or  by  what  means,  the 
said  latter  corporation  is  liable  for  the  alleged  debts  of  said 
foruier  corporation,  and  it  a})pears,  on  the  contrary  thereof, 
that  said  latter  corporation  is  in  no  wise  liable  or  answerable,  at 
law,  for  the  alleged  debts,  or  any  debts  or  liabilities  of  said 
former  corporation."  (4.)  Because  said  complaint  "does  not 
show  that  the  alleged  coincidence,  as  to  inhabitants  and  terri- 
tory, between  said  former  and  said  latter  corporation,  constitutes 
the  latter  corporation  a  successor  to,  or  renders  the  same  liable 
at  law,  for  the  debts  of  said  former  corporation,  but  the  con- 
trary thereof  appears  in  and  by  said  complaint."  (5.)  Because 
"no  cause  or  ground  of  action,  by  or  on  behalf  of  plaintiffs, 
Vol.  lxxvii. 


1884.]  OF  ALABAMA.  181 

[Amy  <k  Co.  v.  .Selma.] 

against  the  said  defendant  corporation,  is  stated,  set  fortli,  or  in 
anv  [manner]  disclosed  in  or  by  said  complaint." 

The  court  sustained  the  demurrer,  and,  the  plaintiffs  declin- 
ing to  amend,  rendered  judgment  for  the  defendant;  and  this 
ruling  and  judgment  are  now  assigned  as  error. 

Pi-rrrus  «fe  Dawsox.  for  the  appellants  in  each  case. — By  an 
act  of  the  General  Assembly  approved  Dec.  17,  1859,  the  City 
of  Selma  was  authorized  to  subscribe  for  stocks  in  railroads, 
and  to  issue  its  bonds  in  payment  of  the  stock,  and  to  levy  a 
tax  of  one  j)er-cent. ^er  annum  for  the  payment  of  such  bonds; 
and  the  6th  section  of  the  act  further  declares,  "  that  the  faith 
and  credit  of  said  city,  and  all  the  property,  means  and  eifects 
of  the  same,  shall  be  irrevocably  pledged  for  the  payment"  of 
such  bonds.  -  Sess.  Acts  1S59-60,  p.  271.  V>y  a  subsequent 
act,  approved  Feb.  8,  I860,  said  city  was  authorized  to  issue 
bonds  to  fund  the  interest  on  its  bonded  debt,  and  to  levy  a  tax 
of  one  per-cent.  jf>^/*  an7\um  to  pay  the  principal  and  interest 
of  the  bonds  so  issued  ;  and  it  was  further  provided,  ''  that  the 
moneys  arising  from  taxes  authorized  by  this  act  to  l)e  collected 
shall  be  set  apart  for  the  payment  of  the  interest  and  principal 
of  the  bonds  by  this  act  authorized  to  be  issued." — Sess.  Acts 
1865-6,  p.  512.  By  another  act,  approved  Feb.  23,  1872,  said 
city  was  authorized  to  establish  a  "  sinking  fund  "  for  the  pay- 
ment of  its  bonded  debt,  and  to  levy  a  tax  of  one  per-cent.  per 
annwn,  "which  shall  be  in  lieu  of  all  taxes  now  levied  for  the 
payment  of  the  bonded  debt ;"  and  it  is  further  declared,  that 
these  provisions  "are  not  intended  to  supersede  the  power  dele- 
gated" to  said  corporation  by  said  act  approved  Dec.  17,  1859, 
above  cited,  "  but  to  be  in  extension  of  the  same; "  and  tlie  6th 
section  calls  this  tax  "a  special  tax." — Sess.  Acts  1871-2, 
p.  372.  In  addition  to  these  special  legislative  provisions  rela- 
ting to  the  debt  of  said  city,  the  charter  ap|)roved  Dec.  4,  1868, 
conferred  on  it  power  to  levy  and  collect  taxes  to  pay  the  ex- 
penses of  the  city,  which  tax  was  not  to  exceed  one  percent. ; 
but,  for  the  purpose  of  tneetitjg  and  adjusting  the  then  "pres- 
ent obligations,"  power  was  conferred  to  "  Iwrrow  money,"  and 
to  issue  bonds,  and  for  the  payment  thereof,  principal  and  in- 
terest, to  "  mortgage,  or  pledge  in  such  other  manner  as  may 
be  deemed  l)est,  all  the  projKjrty  owned  by  said  city,"  and  to 
"  pledge  such  amount  of  the  taxes  which  the  corporation  may 
by  law  levy  as  may  be  thought  l)e6t;"  and  the  tax  authorized 
to  he  levied  "  for  the  payment  of  debts  already  contracted  "  is 
unlimited.— Sess.  Acts  1868,  p.  36.'>.  The  30th  section  of  the 
new  charter,  approved  March  8th,  1875,  is  a  copy  of  the  section 
above  quoted  from  the  former,  Jis  to  levying  and  pledging 
taxes;  and  it  further  limits  the  rate  of  tax  on  real  estate  to  one 
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per-cent.,  "except  for  the  payment  of  debts  already  contracted.' 
Sees.  Acts  1874-5,  p.  356. 

These  legislative  provisions,  the  validity  of  which  is  not 
questioned,,  and  under  which  the  bonds  held  by  the  appellants 
were  issued,  were  of  force  when  the  several  acts  were  passed 
which  are  now  brought  to  the  consideration  of  the  court,  by 
which  the  said  corporation  is  dissolved,  its  property  transferred 
to  the  State,  and  another  corporation  created,  embracing  the 
same  territorial  limits  and  the  same  inhabitants,  and  under  a 
charter  substantiall}'  the  same  except  as  to  debts  and  taxation'. 
These  acts,  the  appellants  contend,  so  far  as  they  impair  the 
value  of  said  bonds,  or  destroy  the  means  of  enforcing  them, 
are  violative  of  the  constitutional  provision.  Federal  and  State, 
which  inhibits  the  passage  of  any  law  "impairing  the  obliga- 
tion of  contracts." — Railroad  Co.  v.  Man.  Co..,  16  Wallace, 
318;  Gantly's  Lessee  v.  Eioing,  3  How.  716;  Bronson  v. 
liimie,  1  How.  316;  Green  v.  Biddle.,  8  Wheat.  75;  Von 
Hoffman  v.  Quincy,  4  Wallace,  553.  The  State  constitution 
contains  an  additional  restriction  upon  this  kind  of  legislation, 
by  declaring  that  there  can  be  no  law  im paring  the  obligation 
of  contracts,  "by  destroying  or  impairing  the  remedy  for  their 
enforcement." — Art.  IV,  §  56.  Some  effect  must  be  given  to 
this  provision,  else  its  insertion  was  nugatory  ;  since  a  former 
provision  inhibited  the  passage  of  any  law  impairing  the  obli- 
gation of  contracts. — Art.  I,  §  23.  Another  provision,  while 
limiting  the  general  rate  of  taxation  by  municipal  corporations 
to  one  half  of  one  per-cent.,  confers  upon  every  one  then  exist- 
ing and  indebted  the  power  to  levy  an  additional  tax  of  one 
per-cent.,  "  to  be  applied  exclusively  to  such  indebtedness." 
Art.  XI,  §  7.  This  section,  the  appellants  insist,  confers  upon 
such  corporations  a  power  which  cannot  be  taken  away,  lessen- 
ed, or  impaired  by  legislation. 

That  municipal  corporations,  so  far  as  they  are  invested  with 
subordinate  legislative  powers  for  local  purposes,  are  mere  in- 
strumentalities of  the  State  for  the  convenient  administration 
of  their  affairs,  and  are  subject  to  the  legislative  will  and  dis- 
cretion of  the  General  Asseml)ly — that  they  may  be  created, 
changed,  regulated  and  abolished,  at  pleasure — is  not  denied. 
But  this  principle  issubject  to  constitutional  qualifications,  and 
it  can  not  so  oeprate  as  to  allow  the  General  Assembly,  under 
cover  of  regulating  a  municipal  corporation,  or  even  dissolving 
it,  to  destroy  the  obligation  of  existing  contracts  which  that 
corporation  had  authority  to  make.  To  say  that  the  General 
Assembly  can  not  enact  a  law  impairing  the  obligation  of  con- 
tracts, but  may  by  law  abolish  a  municipal  corporation,  and 
thereby  destroy  the  obligation  of  the  existing  contracts  that 
corporation  was  authorized    to  make,  would  be  a  judicial  ab- 
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surdity.  When  a  municipal  corporation  is  authorized  to  take 
stock  in  a  railroad  company,  or  to  engage  in  any  other  business 
or  transaction  not  public  in  its  nature,  and  to  issue  its  bonds  in 
payment  of  the  obligation  thereby  incurrecl,  it  becomes,  to  that 
extent,  a  private  corporation,  and  its  obligations  are  secured  by 
all  the  constitutional  guaranties  which  protect  the  engagements 
of  individuals  or  private  corporations. —  Von  Hoffman  v.  Quin- 
cy,  4  Wallace,  555  ;  Gantlys  Lessee  v.  Ewing^  3  How.  716 ; 
Bronson  v.  Kinzie,  1  IIow.  316;  Mmmt  Phasantv.  Beckwith^ 
100  U.  S.  (10  Otto),  514:,  529 ;  BroiighUm  v.  Pensacoki,  93  U. 
S.  269;  O'Connor  v.  Memphis,  6  Ixja,  Tenn.  730. 

That  the  new  corporation,  called  Selma,  is  liable  for  the 
debts  of  the  City  of  Selma,  is  shown  by  the  cases  last  above 
cited  :  10  Otto,  514 ;  93  U.  S.  269 ;  6  I^a,  730. 

Brooks  *fe  Roy,  contra. — 1.  Without  regard  to  the  consti- 
tutional questions  involved,  the  general  equity  of  the  bill  filed 
by  the  commissioners  rests  on  their  possession  of  a  trust  fund, 
which  they  received  iti  good  faith,  and  which  enures  to  the  ben- 
efit of  the  defeTidants  and  other  creditors  ;  and  they  invoke  the 
jurisdiction  and  assistance  of  the  court,  to  secure  a  proper  dis- 
tribution of  that  fund. — Merriwether  v.  Garrett,  12  Otto,  530, 
and  authorities  there  cited  ;  Railroad  Co.  v  Branch  tfe  Co.,  59 
Ala.  139.  If  the  legislation  in  question  effected  only  the  dis- 
solution of  the  corporation  known  as  the  Ciii/  of  ISelina,  and 
was  inoperative  for  every  other  purpose ;  still  the  s|)ecial  equi- 
ty remains,  that  the  court  will  pursue  and  lay  hold  of  the  prop- 
erty and  effects  of  a  dissolved  or  disorganized  corporation,  and 
apply  them  to  the  payment  of  its  debts. — liailnntd  Co.  v. 
Branched  6'o.,  59  Ala.  153;  Curran  v.  Arkansas,  15  How. 
307 ;  Dummer  v.  Wood,  3  Mason,  308 ;  Beckwith  v.  Racine,  7 
Biss.  142;  Maenhant  v.  New  Orleans,  2  Woods,  C.  C.  108;  1 
Dillon  Mun.  Corp.  j$  37. 

2.  The  two  enactments  approved  respectively  on  the  11th 
December,  1882,  and  the  17th  February,  1883,  are  separate 
and  distinct  laws,  with  intervals  of  several  months  in  their 
passage ;  and  the  provisions  for  the  application  of  the  assets  of 
the  old  corporation  are  separable  from  those  alleged  to  be  ob- 
noxious to  constitutional  objections.  The  bill  continues  equity, 
without  the  aid  of  the  provisions  assailed  as  unconstitutional ; 
and  the  pri/visions  which  are  unassailed,  Ixjing  separate  and 
distinct  from  the  others,  may  stand  alone. — I)avi«  v.  Minge, 
56  Ala.  121  ;  Co<»ley's  Lim.  177-8,  3d  ed. 

3.  The  defendaiits  are  projwr  and  necessary  parties  to  the 
bill,  l^ecause  they  are  entitled  to  share  in  the  fund  to  be  dift- 
tributed.  The  new  corporation  is  neither  a  proper,  nor  a  nec- 
essary party.       It  was  created  after  the  original  bill  was  filed, 
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and  it  has  no  interest  in  the  assets  to  be  distributed  by  the 
court.  Besides,  it  is  a  new  and  distinct  corporation,  created 
several  months  after  the  dissolution  of  the  former,  and  under  a 
charter  containing  different  powers. —  I  Dill.  Mun.  Corp.  §  52. 

4.  If  the  legislation  in  question  is  valid  and  operative,  none 
of  the  questions  raised  by  the  demurrer  arise;  and  the  validity 
of  these  laws  is  beyond  controversy.  The  courts  are  not  at  lib- 
erty, in  passing  on  the  validity  of  legislative  acts,  to  impute  im- 
proper or  unlawful  motives  or  purposes  to  the  General  Assem- 
bly ;  nor  is  there  any  room  for  such  imputation  in  this  case, 
since  provision  is  made  for  the  appropriation  of  the  assets  of  the 
dissolved  corporation  to  the  payment  of  its  debts. — Merri- 
wether  v.  Gatrett,  12  Otto,  511. 

5.  The  power  of  the  State  to  abolish  and  dissolve  a  municipal 
corporation,  which  is  a  mere  governmental  agency,  can  not  be 
doubted. — Merriwether    v.    Garrett,  12  Otto,  472,  500,  511  ; 

Wolf  V.  Neio  Orleans,  13  Otto,  358,  366  ;  Dartmouth  College 
Case,  4  Wheaton,  630  ;  State  v.  Mayor  of  Mobile,  24  Ala.  705 ; 
8  Peters,  281  ;  1  Dill.  Mun.  'Corp.  §  52  ;  Cooley's  Const.  Lim. 
191-3,  276-7.  Every  person  who  contracts  with  such  corpora- 
tion is  charged  with  a  knowledge  of  this  principle,  and  takes 
his  contract  with  this  legal  incident  annexed,  as  if  it  were 
specially  incorporated  in  the  contract. — Cooley's  Const.  Lim. 
193,276;  4  Wheaton,  630;  12  Otto.  511;  2  Lea,  Tenn. 
425,  433. 

6.  The  provision  in  the  Federal  constitution  against  laws 
impairing  the  obligation  of  contracts,  and  the  several  provisions 
of  the  constitution  of  the  State  of  Alabama  on  the  same  sub- 
ject, mean  one  and  the  same  thing.  The  former  was  judicially 
construed  by  the  Supreme  Court  of  the  United  States,  which 
is  the  iinal  arbiter  for  the  decision  of  such  questions  (  Wilson 
V.  Brown,  58  Ala.  62),  as  prohibiting  laws  which  substantially 
destroy  or  impair  the  remedy  {Gnnn  v.  Barry,  15  Wallace, 
623);  and  the  provisions  of  the  State  constitution  were  only  in- 
tended to  give  effect  to  this  principle. 

7.  The  provision  of  the  State  constitution  which  limits  the 
rate  of  municipal  taxation,  with  an  exception  in  favor  of  the 
existing  indebtedness  of  such  corporations,  is  neither  an 
enabling,  nor  a  self-executing  provision,  but  is  a  pure  limita- 
tion and  restriction  in  the  strictest  sense.  It  fixes  a  maximum, 
but  not  a  measure  of  municipal  taxation  ;  and  the  measure  is 
in  each  case,  within  the  maximum,  to  be  found  in  the  charter 
of  the  particular  municipality. 

Pkr  Curiam. — These  causes,  involving  substantially  the 
same  questions,  have  been  considered  in  connection,  and  the  fol- 
lowing conclusions  have  been  reached  by  the  court : 
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1.  The  act  of  the  (ieneral  Assembly,  approved  December 
11,  1882,  entitled  "An  Act  to  vacate  and  annul  the  charter, 
and  dissolve  the  corporation  of  the  city  of  Suhna,  and  to  pro- 
vide for  the  application  of  the  assets  thereof  to  the  payment  of 
the  debts  thereof,''  operated  a  dissolution  of  the  corporation 
known  as  the  "  6V<y<>/'AS«'/;/?a;"  a  withdrawal  from  it  of  all 
governmental  power  which  had  l)een  confided  to  it,  except  so 
far  as  the  act  authorized  the  continued  exercise  of  such  pt)wer. 
But,  upon  debts  and  liabilities  which  had  been  created  or  con- 
tracted by  the  corporation,  in  the  exercise  of  p<)wer  with  which 
it  had  been  clothed  by  the  General  Assembly,  the  act  was  with- 
out operation.  These  debts  or  liabilities  were  not  lessened  in 
obligation,  nor  extinguished  ;  nor  is  it  within  the  competency 
of  legislative  power  to  lessen  them  in  obligation,  or  to  extin- 
guish them.  / 

2.  The  act  is  not  objectionable,  so  far  as  it  authorizes  the 
appointment  of  commissioners,  and  confers  upon  them,  when 
appointed,  authority  to  take  charge  of,  collect  and  control  the 
assets  of  the  former  corporation  of  the  ^''City  of  Selma,^''  making 
of  them  the  application  which  is  required  by  law.  Nor  is  it 
objectionable,  so  far  as  it  authorizes  the  commissioners  to  apply 
to  the  "Cit}'  Court  of  Selma,"  on  the  equity  side  thereof,  for 
instruction,  direction  and  protection,  in  the  performance  and 
discharge  of  their  duties.  Nor  is  it  objectionable,  so  far  as  in 
this  respect  it  may  be  considered  a  grant  of  jurisdiction  to  said 
court,  nor  in  the  mode  of  procedure  which  it  prescribes. 

3.  The  act  plainly  does  not  contemplate  a  temporary  or  per- 
manent deprivation  of  the  people  residing  within  the  territorial 
limits  of  the  ^''Citij  of  Selma^''  of  the  power  of  local  govern- 
ment, as  they  had  been  accustomed  to  exercise  it ;  nor  does  it 
contemplate  a  suspension  or  cessation  of  such  government,  for 
any  appreciable  period  of  time.  On  the  contrary,  the  creation 
of  another  municipal  government,  to  which  substantially  the 
same  people  and  territory  would  be  subject,  is  plainly 
conteniplated. 

4.  The  subseqaent  act  of  the  General  Assembly,  approved 
February  17,  1883,  entitled  "  An  act  to  incorporate  the  mhabi- 
tants  and  territory  formerly  embraced  within  the  corporate 
limits  of  the  municipal  corporation  (^since  dissolved),  styled  the 
City  of  Sehna,  and  to  establish  a  local  government  therefor," 
is  an  execution  of  the  intent  manifested  in  the  prior  act.  It  is  a 
reorganization,  under  the  corporate  name  and  style  of  "  ^S?/;/»a," 
of  the  same  corporators,  and  embraces  substantially  the  same 
territory.  The  corporation  "  Selma  *'  is  the  successor  of  the 
"  City  of  Sehna,^''  the  preceding  corporation,  and  is  lx)und  to 
the  payment  of  the  debts  and  the  satisfaction  of  the  liabilities 
of  its  predecessor. 
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5.  Tliis  obligation  resting  upon  it,  when  created,  it  became 
a  necessary  party  to  the  bill  tiled  by  the  coinniissioners  on  the 
equity  side  of  the  City  Court,  under  the  provisions  of  the  act 
approved  Deceini)er  11,  1882. 

6,  The  suit  at  law,  founded  on  the  judgment  rendered 
against  the  ''  City  of  Selma^''  is  maintainable  against  its  succes- 
sor, "  Seiniay 

The  decree  and  judgment  of  the  City  Court  must  each  be  re- 
versed, and  the  causes  remanded. 

Note  by  Reporter. — This  case  was  decided  on  the  last  day 
of  the  last  term— July  Slst,  18S4 ;  and  it  was  then  announced 
bv  C.  J.  BuiOKELLthat  an  opinion  would  be  written  out  in  full. 
But  no  other  opinion  has  ever  been  filed  in  the  case. 


Rapier  v.  Oulf  City  Paper  Company. 
Gulf  City  Paper  Company  v.  Rapier. 

Bill  in  Equity  hy  Assignee  of  Newspaper  Establishment^  for 
Account,  Receiver,  RedemjJtion,  eto.  /   Cross  Appeals. 

1.  Mortgage,  or  conditional  sale;  construction  of  conveyance. — An  in- 
strument can  not  operate  as  a  mortgage,  and  at  the  same  time  as  a  con- 
ditional sale ;  and  when  it  contains  repugnant  provisions,  rendering  its 
character  doubtful,  it  will  be  construed  as  a  mortgage  rather  than  as  a 
conditional  sale. 

2.  Same. — The  existence  of  a  debt,  which  had  been  reduced  to  judg- 
ment, and  the  preservation  of  wliich,  with  its  execution  lien  on  the  prop- 
erty conveyed,  is  expressly  provided  for  in  the  instrument,  with  the 
right  to  levy  on  any  other  property  of  the  debtor,  if  the  debt  is  not  paid 
in  installments  as  specified,  stamps  the  character  of  the  instrument  as  a 
mortgage,  although  it  is  called  a  "  bill  of  sale,"  and  although  it  declares 
that  the  grantee  "  becomes  in  all  things  the  absolute  owner  of  said  prop- 
erty, the  said  party  of  the  first  part  having  only  the  right  to  re-purchase 
the  said  property  upon  the  consideration  and  conditions  namerl." 

3.  Usury  in  mortgage  ;  stipulations  construed. — A  provision  in  a  mort- 
gage for  the  payment  of  $2,500  within  thirty  days,  "  and  securing  to  be 
paid  "  in  installments,  "  as  hereinafter  stated,  all  debts  that  may  at  the 
time  be  due  to  said  party  of  the  second  part  from  the  party  of  the  first 
part,  with  the  interest  thereon,  and  all  reasonable  costs,  charges,  fees 
and  expenses,"  does  not,  per  se,  render  the  jnortgage  usurious ;  the  stip- 
ulation being  susceptible  of  the  construction,  that  the  $2,500  was  to  be  a 
partial  payment  on  the  debt,  and  not  as  a  bonus  in  addition  to  it. 

4.  Same. — The  mortgaged  property  consisting  of  a  newspaper  office, 
with  job-printing  office  attached,  which  had  been  conducted  at  a  loss  by 
the  mortgagors,  the  mortgage  is  not  rendered  usurious  by  a  stipulation 
that  the  mortgagee  shall  not  be  liable  "  for  any  profit  or  revenue  he  may 
derive  from  the  use  of  the  property." 
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Appeals  from  the  Chancery  Court  of  Mobile. 

Heard  before  tlie  Hon.  John  A.  Fohtkk. 

This  case  has  been  before  tliis  court  on  two  former  appeals, 
and  is  reported  in  04  Ala.  8^0  45,  and  ♦'.{♦  Ala.  470-82.  The 
original  bill  was  Hied  on  the  inth  May,  1877,  by  the  (iulf  City 
Paper  Company,  against  John  L.  Rapier,  Joseph  Hodgson,  the 
personal  representative  of  John  Forsyth,  deceased,  and  several 
other  persons  who  held  or  claimed  some  lien  upon  or  interest 
in  the  printing  establishment  known  as  the  Mftfji/e  JieaiHter 
office  ;  and  sought  the  appointment  of  a  receiver  to  take  charge 
of  the  property  pending  the  suit,  an  account,  a  foreclosure  of 
the  several  mortgages  and  other  liens  prior  to  the  compIainant^s 
claim,  and  the  enforcement  of  the  complainant's  rights  as  a 
purchaser  Hnder  an  instrument  of  writing,  a  copy  of  wliich  was 
made  an  exhibit  to  the  bill,  and  which  was  in  these  words: 

"The  State  of  Alabama,  )  For  and  in  consideration  of 
Mobile  County.  f    §;5,035  to  us  in   hand  paid,  at 

and  beforQ  the  sealing  and  delivery  of  these  })resents,  the  receipt 
whereof  is  hereby  acknowledged,  we,  John  Forsyth,  John  L. 
Rapier  and  Joseph  Hodgson,  parties  of  the  first  part  hereto,  do 
hereby  bargain,  sell,  assign,  transfer,  set  over  and  deliver  to  the 
Gulf  City  Paper  Company,  the  party  of  the  second  part,  the 
property  known  and  described  as  the  Mobile  Daily  ana  Weekly 
Register  newspaper,  and  all  the  property  and  materials  in  and 
belonging  to  the  printing  establishment  thereof,  and  of  the  job- 
printing  and  book-binding  establishment,  and  of  the  offices  con- 
nected therewith,  with  the  rights,  contracts  and  privileges  at- 
taching thereto,  and  including  the  property  mortgaged  by  said 
Forsyth  to  E.  B.  Lott,  trustee,  itc.,and  also  to  C.  K.  Foote,  L. 
Brewer  and  A.  Proskauer,  trustees  to  secure  certain  bonds,  and 
including  the  property  levied  on  and  now  held  by  the  sheriff 
of  Mobile  county,  under  an  execution  and  vend.  ex.  issued  on  a 
judgment  obtained  by  said  Gulf  City  Paper  ("ompany,  in  Mo- 
bile Circuit  Court,  against  said  Forsyth  and  Rapier :  And 
whereas,  said  company  did,  at  the  Spring  term,  1876,  of  said 
Circuit  Court,  obtain  judgment  against  said  Forsyth  and  said 
Rapier,  for  the  sum  of  ^5,0(»0,  with  costs  of  suit,  and  an  execu- 
tion therefor,  which  is  a  lien  on  said  property  ;  and  after  the 
said  execution  Hodgson  purchased  from  said  Forsyth  alialf  of  his 
interest  in  and  to  said  property  :  And  irfureas,  the  sheriff,  under 
said  execution,  did  duly  levy,  and  advertise  said  property  for  sale 
to  satisfy  said  judgment  and  execution,  on  Thursday.  Novem- 
ber 30th,  187«):  And  jr//t'/<'rt#,  said  sale  was,  by  agreement, 
jx)stponed  until  Thursdav,  the  14th  day  of  December,  and,  on 
the  return  of  the  execution,  a  vend,  exjxtnas  duly  issued  to  sell 
said  property  so  levied  on  :  And  whereas^  said  sale  was  again 
postponed,  until  this  day :     And  whereas  eaid  property  is  in- 
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cumbered  with  a  inortj^^age,  and,  if  sold  at  sheriff's  sale,  would 
not  bring  more  than,  if  as  much  as  said  judgment:  And  whereas, 
all  parttes  concerned  deprecate  the  pubhc  sale  of  said  prop- 
erty, as  being  injurious  to  the  future  interest  of  said  newspaper, 
by  whomsoever  conducted  or  owned  :  Ai^d  whereas  there  is 
no  legal  right  of  redemption  of  said  property,  if  sold  :  And 
whereas  the  sale  and  transfer  of  said  property  herein  made  is  to 
the  interest  of  all,  and  to  the  prejudice  of  none  of  the  parties 
concerned  :  It  is  agreed  between  the  parties,  that  tiie  said 
party  of  the  second  part,  upon  the  payment  to  it,  within  thirty 
days  from  these  presents,  of  $2,500  in  cash,  and  the  securing 
to  be  paid,  as  hereinafter  stated,  all  debts  that  may  at  the  time 
be  due  it  from  said  parties  of  the  first  part,  or  any  of  them, 
together  with  the  interest  thereon,  and  all  reasonable  costs, 
charges,  fees  and  expenses,  paid  or  incurred  by  said  company 
in  and  about  obtaining  said  judgment,  or  arising  therefrom, 
and  of  the  execution,  levy,  and  venditioni  exponas,  postpone- 
ments of  the  sale,  and  of  the  execution  of  necessary  papers 
between  the  parties,  and  the  principal  and  interest,  if  any  such, 
paid  or  incurred  by  said  second  party  on  account  of  any  other 
or  prior  judgment  to  theirs  ;  all  of  which  are  to  be  secured  by 
good  and  approved  securities,  to  be  paid  in  three  equal  install- 
ments, at  two,  four,  and  six  months  ;  then  the  said  party  of  the 
second  part  will  forthwith  sell,  and  re-transfer  and  deliver  to 
them,  the  said  lirst  parties,  for  and  upon  the  said  consideration, 
and  according  to  their  respective  interests,  the  property  herein 
sold,  transferred  and  delivered,  by  the  first  to  the  second  parties 
hereto,  or  such  portion  thereof  as  may  at  the  time  be  in  exist- 
ence. Or,  if  said  first  parties  shall  pay  said  $2,500  within  the 
said  thirty  days,  and  shall  make  payment  of  the  other  sums,  in 
the  installments,  and  at  the  times  above  provided  ;  thereupon, 
the  last  of  said  payments  so  being  made,  the  said  company  will 
sell,  transfer,  and  deliver  said  property  as  aforesaid.  It  is  fur- 
ther understoo3  and  declared,  that  the  said  company  does  by 
this  bill  of  sale  become  in  all  things  the  absolute  owner  of  said 
property,  and  not  liable  in  any  way  to  account  to  or  with  the 
said  first  parties,  for  or  on  account  of  the  use  of  said  property, 
or  for  any  profit  or  revenue  that  may  be  derived  therefrom  ; 
the  said  first  party  having  by  these  presents  only  the  right  to 
re-purchase  the  said  property,  for  the  consideration,  and  upon 
the  conditions  named.  And  the  said  second  party  is  hereby 
authorized  and  empowered  to  take  and  collect  the  outstanding 
book-accounts  and  credits  of  the  firm  of  John  L.  Rapier  &  Co., 
and  to  pay  and  settle  the  current  debts  of  the  newspaper  and 
office,  and  of  the  firm,  and  shall  account  therefor  to  and  with 
said  firm,  or  the  members  thereof,  in  reference  to  said  collec- 
tions and  settlements,  as  shall  be  agreed.  And  the  said  first 
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parties  do  hereby  covenant,  to  and  with  tlie  said  second  party, 
that  said  property  is  free  from  any  incuinhrance  made  or  suf- 
fered by  them,  or  any  of  tlietn,  excepting  the  deed  of  trust,  or 
mortgage,  executed  by  said  Forsytli  to  C.  K.  Foote,  Leroy 
Brewer  and  A.  Proskauer,  trustees.  And  it  is  agreed,  that  said 
company  shall  not  lose  or  forfeit  any  lien  or  right  that  it  may 
have  secured,  to  have  the  said  judgment  satisfied  by  a  mIc,  under 
venditioni  exponas  or  execution,  of  said  property  hereby  sold 
and  transferred,  or  of  any  other  property  ;  and  it  is  agreed  that 
the  said  sale  may  be  adjourned  from  time  to  time,  at  the  instance 
of  the  said  company,  or  a  new  execution  be  sued  out  on  its  judg- 
ment, or  both.  And  it  is  agreed,  also,  that  until  the  re-purchase 
of  said  property  by  the  first  party,  upon  the  alx)ve  agreed 
terms,  or  until  seven  months  after  the  date  hereof,  said  judg- 
ment shall  be  and  remain  valid  and  effective  for  all  purposes, 
as  a  subsisting  security  to  said  second  party,  for  a  complete  and 
perfect  title  to  said  property  herein  conveyed,  and  for  the  un- 
disturbed possession  thereof  for  the  said  time  mentioned, 
against  any  one  claiming  by,  through,  or  under  any  of  said  first 
parties,  or  in  privity  therewith,  or  by  any  one  on  account  of 
any  thing  done  or  suffered  by  said  parties,  or  either  of  them. 
In  testimony  whereof,"  &c.  (Dated  December  18th,  1876,  and 
signed  by  said  Forsyth,  Rapier,  Hodgson,  and  the  acting  presi- 
dent of  said  company.) 

The  original  bill  claimed  that  the  building  in  which  the  Reg- 
ister newspaper  and  printing  business  was  carried  on,  and  the 
title  to  which  had  been  in  the  name  of  said  Rapier  individually, 
or  some  interest  therein,  was  convej'ed  by  said  instrument  to 
the  complainant;  but  this  court,  on  the  first  appeal  (64  Ala. 
330),  held  thatthis  claim  was  unfounded  ;and  the  bill  was  then 
amended,  by  striking  out  all  the  allegations  and  prayer  in  refer- 
ence to  this  property.  It  was  further  held  on  that  appeal,  that 
the  only  equity  of  the  bill  was  in  the  complainant's  right, 
under  the  instrument  above  copied,  to  have  tlie  several  liens 
and  prior  incumbrances  on  the  property  adjusted,  and  the  prop- 
erty sold  to  satisfy  them.  An  amended  bill  was  then  filed,  in 
which  the  complainant  claimed  the  right  to  redeem  as  a  judg- 
ment creditor ;  and  that  aspect  of  the  case  was  passed  on  by 
this  court,  on  appeal  from  the  chancellor's  decree  overruling  a 
demurrer  to  the  bill  as  amended. — 69  Ala.  476.  The  former 
reports  of  the  case  contain  full  statements  of  the  material  facts 
as  then  presented,  but  which  are  not  necessary  to  an  under- 
standing of  the  questions  arising  on  this  api)eal ;  nor  is  it  ne- 
cessary to  state  any  facts  connected  with  the  prior  liens  and 
mortgages  referred  to  in  the  instrument  above  copied. 

Rapier  filed  a  demurrer  to  the  original  bill,  assigning  as 
ground  of  demurrer,  among  other  things,  that  the  written  in- 
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strninent  was  a  mortgage,  while  the  complainant  claimed  relief 
as  an  absolute  purchaser;  and  he  afterwards  filed  a  plea,  alleg- 
ing usury  in  the  debt  secured  by  it.  The  cause  being  again 
submitted,  on  the  demurrer,  pleadings  and  evidence,  the  chan- 
cellor held  that  the  instrument  was  a  mortgage,  and  that  the 
complainant  was  entitled  to  have  it  foreclosed  under  the  general 
prayer  for  relief ;  but  beheld  that  it  was  not  usurious  on  its 
face,  and  that  the  defense  of  usury  was  not  sustained.  Each 
party  appeals  from  this  decree,  and  each  here  assigris  error ; 
the  complainant,  that  the  chancellor  erred  in  holding  the  instru- 
ment to  be  a  mortgage,  and  not  a  conditional  sale ;  and  Rapier, 
that  he  erred  in  holding  that  the  defense  of  usury  was  not 
sustained. 

Clark  &  Clark,  and  R.  H.  Clarke,  for  the  complainant. 
(1.)  The  conveyance  is,  on  its  face,  not  a  mortgage,  but  a  con- 
ditional sale,  or  a  sale  with  condition  annexed  allowing  a  re- 
purchase, which  has  now  become  absolute  by  non-performance 
of  the  condition.  It  contains  many  characteristics  of  a  bill  of 
sale,  as  it  is  termed  on  its  face,  and  none  of  the  characteristics 
of  a  mortgage.  When  analyzed,  the  instrument  may  be  divided 
into  eight  parts,  or  sections:  1st,  a  sale  or  conveyance  of  the 
property;  2d,  a  statement  of  the  judgment,  which  was  the 
consideration  of  the  transfer ;  3d,  a  statement  of  the  reasons 
why  a  private  sale  was  preferred,  rather  than  a  public  sale  under 
the  execution  ;  4th,  a  statement  of  conditions  upon  which  the 
property  might  be  re-purchased,  providing  two  modes ;  5th,  an 
explicit  declaration  that  the  instrument  is  intended  as  a  bill  of 
sale,  and  that  only  a  right  or  election  to  re-purchase  is  left  in 
the  transferrors;  6th,  authority  to  the  purchaser  to  collect  the 
outstanding  accounts  of  Rapier  &  Co  ,  pay  certain  debts,  and 
account  to  the  firm  or  its  members ;  7th,  warranty  as  to  incum- 
brances; and,  8th,  preservation  of  judgment  for  seven  months, 
as  security  for  title  and  possession.  The  first  section  is  apt  and 
appropriate  for  a  sale,  whether  absolute  or  conditional ;  whereas, 
in  a  mortgage,  it  should  be  followed  by  words  of  defeasance, 
unless  the  defeasance  is  written  on  a  separate  paper. — Jones  on 
Mortgages,  vol.  1,  §§  69,  277 ;  Peebles  v.  Stolla,  57  Ala.  53 ; 
Logwood  V.  Tlussey,  60  Ala.  417 ;  Sewell  v.  Heivry,  9  Ala.  24 ; 
Bryan  v.  CoioarU  21  Ala.  92.  The  recitals  of  the  second  and 
third  clauses,  which  are  to  be  taken  as  true,  are  natural  explana- 
tions of  a  sale,  but  are  singularly  inappropriate  for  a  mortgage. 
The  transferrees,  armed  with  an  execution  which  had  been  levied 
on  the  property,  might  with  reason  desire  to  recite  the  facts 
which  would  show  that  the  transaction  was  fair ;  but,  while  the 
recitals  show  good  reasons  why  a  private  sale  should  be  pre- 
ferred, they  suggest  no  reasons  for  taking  a  mortgage.     The 
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fourth  clause  binds  the  transferrec  to  re-sell,  but  contains  no 
clause  binding  the  transferrors  to  re-purchase ;  and  this  is  one 
of  the  principal  characteristics  of  a  conditional  sale. — JjOificood 
V.  Iltmey,  60  Ala.  417 ;  Beck  v.  Bhu,  42  Ala.  32.  The  fifth 
clause  is  an  explicit  declaration  of  the  character  of  the  instru- 
ment and  the  intention  of  the  parties ;  and  the  court  is  bound 
to  enforce  the  contract  of  the  parties  as  thus  expressed,  in  the 
absence  of  averment  and  proof  of  fraud  or  mistake. —  Ilaynie 
V.  Robertson^  58  Ala.  39;  cases  cited  in  2  lirick.  Digest,  271, 
§§  316-17.  The  sixth  clause  is  explained  by  the  fact,  that  the 
purchaser  of  the  property  could  collect  the  outstanding  debts 
to  better  advantage  than  the  outgoing  vendors,  who  abandoned 
the  Held  as  ruined  debtors;  and  they  could  complete  unfinished 
contracts  for  advertising,  subscriptions,  ike,  which  could  not  be 
collected  until  completed.  The  provision  for  the  application  of 
the  surplus  proceeds  of  collection  is  utterly  repugnant  to  the 
idea  of  a  mortgage.  The  warranty  against  prior  incumbrances 
is  persuasive  to  show  that  a  sale  was  intended,  and  is  an  unusual 
provision  in  a  mortgage,  being  useless  and  inoperative.  The 
eighth  clause  provides  for  the  preservation  of  the  judgment 
for  a  limited  time,  not  for  collection,  but  expressly  for  protec- 
tion ;  not  against  the  judgment  debtors,  but  against  third  par- 
ties, who  might  assail  the  validity  of  the  transaction.  The  ex- 
planation of  this  clause  is  to  be  found  in  the  provisions  of  the 
IBankrnpt  Law,  which  allowed  creditors  six  months  within 
which  to  attack  a  conveyance ;  and  under  the  practical  appli- 
cation of  this  law,  as  then  administered,  it  was  at  least  doubtful 
if  the  transaction  would  not  be  impeached  by  creditors,  as  was 
in  fact  attempted  in  their  name ;  and  in  view  of  this  contin- 
gency, it  was  desirable  that  the  lien  of  the  judgment  should  l)e 
temporarily  preserved.  Nor  was  the  judgment  kept  alive, 
even  for  this  period,  unconditionally,  but  only  in  the  alternative 
of  a  failure  to  comply  with  the  condition  for  a  re-purchase. 
If  no  re-purchase  had  been  made,  and  the  prof)erty  had  been 
destroyed  by  fire,  or  other  accidental  cause,  after  the  expiration 
of  seven  months,  the  grantee's  title  and  possession  not  having 
been  disturbed  ;  can  it  be  doubted  that  the  lose  would  have 
fallen  on  the  complainant,  and  that  the  collection  of  the  judg- 
ment could  not  then  have  l)een  enforced  I — liobinson  v.  Far- 
rdly,  16  Ala.  472.  In  addition  to  all  of  these  characteristics 
of  a  conditional  sale,  it  is  to  be  noted  that  the  instrument  is 
signed  by  both  parties,  which  is  unusual  and  unnecessary  in  a 
mortgage ;  and  it  provides  that  the  grantee  shall  take  imme- 
diate possession,  without  liability  to  account  for  the  use  of  the 
property. — Jones  on  Chattel  Mortgages,  J^  33. 

2.     The  contemporaneous  acts  and  declarations  of  the  parties 
show  that  they  understood  the  contract  to  be  a  conditional  salC) 
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and  so  intended  that  it  should  operate ;  that  a  private  sale  was 
simply  substituted  for  a  sale  under  execution.  And  the  plead- 
ings, in  effect,  admitted  the  facts  showing  that  this  was  the  in- 
tention and  understanding  of  the  parties, 

3.  This  question  is  not  concluded  by  the  decision  of  this 
court  on  either  of  the  former  appeals,  as  the  chancellor  seemed 
to  think;  the  complainant's  rights  being  the  same,  on  each  ap- 
peal, whether  the  instrument  was  a  mortgage  or  a  conditional 
sale.— 64  Ala.  330 ;  69  Ala.  476. 

4.  The  question  of  usury  does  not  arise,  unless  the  instru- 
ment is  held  to  be  a  mortgage :  and  that  defense  is  interposed 
only  by  Rapier,  who  did  not  plead  it  until  after  the  cause  had 
been  pending  for  six  or  eight  years.  Under  these  circum- 
stances, the  defense  should  be  disallowed,  "in  furtherance  of 
justice." — Tyler  on  I^sury,  458,  464;  Fulton  Bank  v.  Beach, 
1  Paige,  429;  3  Wendell,  573,  586.  If  the  defense  be  allowed 
at  all,  it  is  only  available  to  Rapier,  and  to  the  extent  of  his 
original  interest. — McGuire  v.  Van  Pelt,  55  Ala.  350 ;  Cain 
V.  Giraon,  36  Ala.  168;  Baskins  v.  Calhoun,  45  Ala.  582; 
Fielder  v.  Varner,  45  Ala.  429 ;  Tyler  on  Usury,  406  ;  2  Jones 
Mort.  §  1493,  note  3.  Even  if  the  plea  is  sustained  as  to  the 
mortgage  so-called,  the  judgment  is  unaffected  by  it. — 1  Jones 
Mort.  ^  647;  Tyler  on  Usury,  111,  126,  370-71,  401 ;  2  Bac. 
Abr.,  tit.  Usury,  200 ;  1  Saund.  295 ;  10  Amer.  Dec.  228,  675 ; 
83N.  C.  211. 

5.  But  the  instrument  is  not  usurious  on  its  face.  The 
$2,500,  for  the  payment  of  which  a  stipulation  was  inserted, 
was  not  intended  as  a  honus  over  and  above  all  existing  debts; 
and  that  construction  will  not  be  placed  on  the  clause,  if  it  be 
reasonably  susceptible  of  any  other. — Tyler  on  Usury,  566. 
By  making  the  payment  within  thirty  days,  the  defendants 
secured  an  extension  of  the  debt  for  two,  four,  and  six  months; 
and  by  giving  security  for  the  deferred  payments,  they  could 
obtain  the  immediate  i)Ossession  of  the  property.  But,  what- 
ever construction  be  placed  on  the  stipulation,  the  defendants 
were  not  bound  to  pay  the  $2,500,  but  only  had  an  election  to 
do  so ;  and  that  defeats  the  charge  of  usury. — Tyler  on  Usury, 
'c;6,  101,  204;  Call  v.  Scott,  4  Call,  Va.  402;  Zawrence  v. 
Cowles,  13  Illinois,  577;  Wilson  v.  Dean,  10  Iowa,  432;  Gower 
V.  Goioer,  3  Iowa,  244 ;  Lloyd  v.  Scott,  4  Peters,  225 ;  Moore 
V.  Ilyltoti,  1  J)ev.  Eq.  429;  Thompson  v.  Jones,  1  Stew.  553; 
Ramsey  v.  Moi^ison,  39  N.  J.  Law,  591.  The  business  was 
precarious,  and  had  been  carried  on  by  the  grantors  at  a  loss : 
and  the  grantee  undertaking  to  carry  it  on  at  his  own  risk,  the 
stipulation  for  the  use  of  the  property,  without  liability  to  ac- 
count for  any  possible  profits,  does  not  render  the  conveyance 
usurious. —  Wright  v.  Alexander,  11  Ala.  236. 
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Hanni8  Tayix>r,  with  whom  was  P.  Hamilton,  contra. —  1. 
In  the  absence  of  any  allegations  or  proof  of  either  fraud  or 
mistake  in  the  execution  of  the  written  instrument,  it  is  the 
sole  memorial  of  the  terms  of  the  contract,  and  must  l>e  con- 
strued, "by  its  four  corners."— //•^^^jVX- v.  Youn^hloifd,  19 
Ala.  680 ;  Coue/i  v.  W(H,<1ruf,  63  Ala.  467 ;  WiUiaius  v.  Hath- 
away^ 19  Pick.  387;  WiyiMon  v.  Broiiyyiing,  61  Ala.  83;  IJ<>- 
gan  v.  Smith,  16  Ala.  604.  On  its  face,  the  instrument  con- 
tains at  least  four  of  the  principal  characteristics  of  a  mortgage. 
It  shows  that  the  relation  of  debtor  and  creditor  then  existed 
between  the  parties ;  the  debtor  contimied  bound  for  the  debt 
and  express  provision  was  made  for  its  preservation  ;  there  was 
great  disparity,  as  recited,  between  the  value  of  the  pro|)erty 
and  the  agreed  price,  or  the  amount  of  the  debt ;  and  tne  prop- 
erty was  allowed  to  remain  in  the  possession  of  the  debtors. 
These  are  the  conclusive  tests  of  a  mortgage,  and  stamp  the  char- 
acter of  the  instrument  beyond  controversy. — Peehl*;8  v.  Stolla, 
57  Ala.  58 ;  Eiland  v.  Radford,  7  Ala.  724 ;  WUliamgon  v. 
Culpepper,  16  Ala.  211;  Tumipseed  v.  Cunningham,  16  Ala. 
501 ;  Crews  v.  ThreadgiU,  35  Ala.  342 ;  I^cke  v.  Palmer,  26 
Ala.  312;  Building  Asso.  v.  Rohertmn,  65  Ala.  382;  Russell 
V.  Southard,  12  Howard,  139.  This  court,  on  each  of  the  for- 
mer appeals,  in  effect  placed  this  construction  on  the  instru- 
ment.—64  Ala.  330;  69  Ala.  476. 

2.  The  instrument  is  usurious  on  its  face.  The  stipulation 
for  the  payment  of  |;2,5O0  as  a  bonus,  over  and  above  the 
debt,  is  of  the  essense  of  usury,  and  is  decisive  of  the  question. 
Graeme  v.  Adams,  23  Gratt.  225 ;  14  Amer.  Rep.  230 ;  Jack- 
son V.  Kirhy,  37  Yt.  448;  7  Wait's  Ac.  tfe  D.  6(>3;  Cummins 
V.  Wire,  2  Halst.  Ch.  73;  Matlock  v.  Malloi^,  19  Ala.  694; 
Munter  ds  Paber  v.  Linn,  61  Ala.  496;  Gleason  v.  Burke,  20 
N.  J.  Eq.  300;  50  N.  Y.  437;  Tyler  on  Uusury,  156.  325. 
The  additional  stipulation  for  the  use  and  possession  of  the 
property,  without  liability  to  "account  to  or  with  the  said  tirst 
parties  for  or  on  account  of  the  use  of  said  property,  or  any 
profit  or  revenue  that  may  be  derived  therefrom,''  is  equally 
usurious. — Brown  V.  Vredenburg,  43  N.  Y.  195;  Thoinas  v. 
Murray,  34  Barb.  157;  Swe£t  v.  Sj>ence,  35  Barb.  44  ;  Vhlf el- 
der (&  Co.  V.  Carter,  04:  Ala.  533;  Building  Asso.  v. Robertson, 
65  Ala.  390. 

3.  Although  one  defendant  has  defaulted,  he  may  have  the 
benefit  of  the  defense  of  usiirv,  when  interposed  bv  another. 
Tappanv.  Prescott,  9  N.  H.'531;  7  Wait's  Ac.  &  D.  630; 
47  Ala.  377. 

4.  The  mortgage  being  usurious,  the  complainant  can  re- 
cover neither  interest  nor  costs. — Hunt  v.  Acre,  28  Ala.  580; 
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Noble  V.   Walker,  32  Ala.  459 ;  Bradford  v.  Daniel,  65  Ala. 
133;  Daioson  v.  Burrus,  73  Ala.  111. 

SOMERVILLE,  J. — The  questions  raised  in  these  cross- 
appeals  involve  the  construction  of  the  agreement  betvi^een  the 
parties  litigant,  bearing  date  December  18th,  1876.  The  first 
point  of  contention  is  as  to  the  nature  of  this  instrument — 
whether  it  is  a  mortgage,  or  a  conditional  sale.  It  is  very 
obvious  that  the  difficulties  of  construction  lie  in  its  duplex 
character,  involving,  as  it  does,  a  clear  attempt  to  make  a  con- 
ditional sale,  and  at  the  same  time  preserve  the  continued  ex- 
istence of  the  debt,  and  bind  the  property  for  the  security  of 
its  payment.  The  provisions  of  the  agreement  are,  therefore, 
somewhat  repugnant  in  their  nature,  the  law  not  permitting 
that  to  be  done  which  seems  to  have  been  attempted.  The  in- 
strument must  be  construed  to  be  either  a  mortgage  or  a  condi- 
tional sale — it  cannot  be  both  at  one  and  the  same  time. 

The  rule  has  long  been  settled  in  this  State,  that,  in  cases  of 
doubt,  the  courts  are  always  inclined  to  construe  contracts  to  be 
mortgages,  rather  than  conditional  sales.  The  reason  is,  that 
no  great  injustice  can  be  perpetrated,  so  long  as  the  creditor  re- 
covers his  debt  with  legal  interest,  while  much  oppression  may 
often  result  by  the  inability  of  the  debtor  to  promptly  re-pur- 
chase the  property  at  precisely  the  time  specified.  An  error  of 
judgment,  in  other  words,  which  may  convert  the  transaction 
by  construction  into  a  mortgage  would  not  be  so  oppressive  or 
injurious  as  a  like  error  which  might  change  a  mortgage  into 
a  conditional  sale. — Creios  v.  Threadgill,  35  Ala,  334 ;  Turnip- 
seed  V.  Cunningham,  16  Ala.  501. 

It  must  be  admitted,  that  the  form  of  the  contract  under 
consideration  favors  the  view  that  it  is  a  conditional  sale!  This, 
however,  is  not  a  controlling  fact,  but  is  dominated  by  the  in- 
tention of  the  parties — mere  matters  of  form  being  made  to 
yield  to  those  of  substance. — E'dand  v.  Radford,  7  Ala.  724. 
The  designation  of  the  instrument  as  "a  bill  of  sale,"  and  the 
declaration  that  the  grantee  is  to  be  regarded  as  the  "  absolute 
owner  of  the  property,"  with  the  right  on  the  debtor's  part 
only  to  "  re-purchase,"  are  not  conclusive  of  the  legal  nature  of 
the  contract.  They  must  yield  to  the  potent  facts,  that  the  re- 
lation of  debtor  and  creditor  subsisted  between  the  parties  be- 
fore the  alleged  sale ;  that  the  disparity  between  the  value  of 
the  property  and  the  price  agreed  to  be  paid  for  it  is  great ; 
and,  above  all,  that  the  debt  itself  is  not  satisfied  or  extinguished 
by  the  fact  of  the  alleged  sale. —  Turner  v.  Wilkinson,  72 
Ala.  361 ;  Eiland  v.  Radford,  7  Ala.  724.  As  said  by  this 
court,  in  Peebles  v.  Stolla,  57  Ala.  53,  "one  of  the  tests  by 
which  to  determine  whether  or  not  a  mortgage  was  intended,  is 
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the  existence  or  not  of  a  debt  to  uphold  it.  If  tliere  is  no  debt, 
tiiere  can  be  no  mortgage.  On  the  other  hand,  security  for  a 
debt  is  incompatible  with  the  idea  of  a  conditional  sale,  and  when 
shown  to  exist,  is  conclusive  that  the  transaction  is  a  mortgage. 

In  the  present  case,  the  continued  existence  of  the  debt  is 
preserved, — at  least  until  what  is  denominated  as  the  "re-pur- 
chase" of  the  property  by  the  debtor,  or  until  seven  months  after 
date  of  the  agreement.  It  is  expressly  declared,  that  the  creditor 
"shall  not  lose  or  forfeit  any  lien  or  right  that  it  may  have  secured 
to  have  the  said  judgment  satisfied  by  a  sale,  under  venditioni 
exponas  or  execution,  of  said  property  hereby  sold  and  trans- 
ferred, or  of  any  other  property  ^"^  but  that  the  judgment,  to  which 
the  debt  had  been  reduced,  ''  shall  be  and  remain  valid  and  effec- 
tive for  all  purposes,  as  a  subsisting  security  "  to  the  judgment 
creditor.  The  preservation  of  the  judgment  in  all  its  original 
force,  with  the  right  to  levy  upon  and  sell  the  property  of  the 
judgment  debtor,  is  clearly  a  preservation  of  the  debt,  which 
was  the  sole  vital  principle  of  the  judgment.  The  instrument, 
in  its  inception,  beings  a  mortgage,  it  would  continue  to  have 
this  character  impressed  upon  it,  until  foreclosure,  or  the  pur- 
chase of  the  equity  of  redemption  from  the  debtor  upon  a  new 
consideration.  This  is  upon  the  settled  maxim  of  equity, 
"  once  a  mortgage,  always  a  niortgage." 

This  conclusion  is  in  accord  with  the  view  expressed  by  us 
when  this  case  was  last  before  us  on  appeal.  It  was  then  said 
as  to  this  agreement,  per  Brickell,  C.  J.:  "It  is  apparent 
from  the  most  casual  ins))ection  of  the  agreement  V»€tween  the 
parties,  that  it  was  not  intended  the  transfer  of  the  personal 
property  should  operate  as  a  satisfaction  of  the  judgment,  or 
embarrass  or  impair  the  rights  or  remedies  of  the  appellee  as 
a  judgment  creditor.  Security  for  the  payment  qf  the  judg- 
ment, and  all  other  debts  due  the  appellee,  was  all  that  was 
contemplated  ;  and  such  security  was  intended  to  be  afforded, 
while  the  debtors  were  to  be  saved  from  the  injury  apprehended 
from  a  forced  sale  of  the  property,  the  right  of  redeeming  by 
payment  of  the  debts  being  secured  to  them." — liapeirv.  Gvlf 
City  Paper  Co.,  69  Ala.  476,  482-83. 

It  is  contended  on  behalf  of  Rapier's  counsel,  in  the  appeal 
taken  by  him,  that  the  mortgage  debt  is  usurious.  The  first 
ground  taken  is,  that  the  agreement,  above  construed  to  be  a 
mortgage,  exacts  not  only  the  payment  of  the  mortgage  debt 
and  interest,  but  an  additional  sum  of  twenty-five  hundred 
dollars  as  a  hmum  required  to  be  paid,  as  a  pre-re<juisite  to  a 
re-purchase  or  redemption  of  the  property  by  the  debtors.  The 
stipulation  is,  that  the  grantee  will  re-transfer  the  pronerty,  if 
the  debtor  pay  this  sum  within  thirty  days,  and  secure  by  good 
and    approved   security,    payable   in    three  installments,   "  qU 
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d^hts  that  may  at  the  time  be  due  it  [the  judgment  creditor] 
from  the  parties  of  the  first  part,"  together  with  interest,  and 
certain  expenses  incurred.  The  amount  of  these  debts,  or  of 
the  several  instalhnents,  is  not  specified.  The  agreement, 
therefore,  is  not  incompatible  with  the  theory,  that  the  twenty- 
five  hundred  dollars  should  be  regarded  as  a  payment  on  the 
debt,  and  not  as  a  bonus  for  forbearance.  The  law  would  so 
regard  it,  unless  a  contrary  intention  appears  by  clear  implica- 
tion ;  especially  in  view  of  the  fact,  that  usury  is  prohibited  by 
statute,  and  is  visited  with  the  penalty  of  a  forfeiture  of  the 
entire  interest,  and  the  taxation  of  full  costs. — Code,  1876, 
§§  2092,  3130.  The  rule  is  universal,  that  where  a  contract  is 
susceptible  of  two  constructions,  one  of  which  will  render  it 
legal,  and  the  other  illegal,  the  court  will  incline  to  adopt  the 
construction  which  will  uphold  the  contract  and  preserve  its 
validity.  It  is  our  opinion,  that  the  agreement  is  not  usurious 
on  this  ground. 

It  is  further  argued,  that  the  contract  is  rendered  usurious 
by  the  stipulation,  that  the  creditor  should  have  the  use  of  the 
property  without  being  held  liable  for  any  profit  or  revenue 
that  might  be  derived  from  it.  It  may  perhaps  be  true,  as  con- 
tended by  counsel,  that  when  a  lender  of  monej'  stipulates  for 
a  contingent  benefit  over  and  above  the  riglit  to  demand  pay- 
ment of  his  debt  with  legal  interest  in  any  event,  the  contract 
will,  in  such  case,  generally  be  held  to  be  usurious.  But  usury, 
as  often  said,  is  chiefly  a  matter  of  intention,  and  the  burden 
of  proof  is  cast  upon  him  who  sets  up  the  defense  by  seeking 
to  impeach  the  legality  of  any  given  transaction. — Dozier  v. 
Mitchell,  65  Ala.  511,  518;  2  Parsons  on  Bills  and  Notes, 
405-6.  Hence  it  is  held,  that  where  the  lender  takes  upon 
himself  any  real  risk  of  loss,  other  than  the  insolvency  of  the 
borrower,  the  contract  is  not  necessarily  usurious.  It  was  said 
in  Wright  v.  Alexander^  11  Ala.  236,  that  "to  constitute 
usury,  there  must  be- a  certainty  of  receiving  more  for  the  use 
of  money,  than  legal  interest.  If  there  is  a  hazard  of  losing,  so 
that  the  lender  may  receive  less  than  legal  interest,  or  lose  the 
principal,  the  contract  is  not  per  se  usurious,  but  may  be  de- 
clared so  if  the  contract  was  a  mere  device  to  evade  the 
statute." 

The  use  of  the  property,  in  the  present  instance,  was  fraught 
with  great  hazard  of  loss.  This  property  consisted  of  a  daily 
newspaper,  with  a  job-oftice  attached,  which  was  at  the  time  in 
operation,  but  appears  to  have  been  carried  on  at  considerable 
pecuniary  loss  to  the  owners.  If  the  mortgagee  continued  the 
business,  it  is  necessarily  implied  from  the  terms  of  the  agree- 
ment that  he  should  do  so  at  his  own  risk.  If  he  did  so,  and 
incurred  any  loss,  he  would  certainly  be  liable  for  it  to  the 
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creditors  who  might  he  damnified.  It  was  possible,  tlierefore, 
that,  under  the  contract,  the  mortgagee  might  im|)eril  and  act- 
ually lose  in  the  enterprise  an  amount  greatly  larger  than  the 
interest  of  his  entire  debt,  if  not  a  large  portion  of  the  princi- 
pal. This,  in  our  judgment,  rescued  the  agreement  from  the 
vice  of  usury,  which  is  sought  to  he  injputed  to  the  intention 
of  the  contracting  parties.— 2  Parsons  on  Bills  and  Notes, 
412,  413. 

We  have  considered  the  questions  involved,  without  regard 
to  the  parol  evidence  which  was  introduced  for  the  purpose  of 
construing  the  intention  of  the  parties.  It  is  proper  to  add, 
that  this  explanatory  testimony,  if  considered  by  us,  would  not 
authorize  us  to  come  to  any  other  conclusions  than  those  which 
we  have  announced 

These  views  result  in  an  atiirmance  of  the  decree  of  the 
chancellor  on  both  appeals,  which  is  accordingly  ordered,  such 
decree  being,  in  our  opinion,  free  from  all  error. 


Spira  V.  Horiitliall,  Whitehead,  Weiss- 
man  &  Co. 

Statutory   Detinue  for    Oowls,   by  Vendor  against    lieinote 

Purchaser. 

1.  Fraudulent  purchase  of  goods;  rightu  of  seller. — When  an  himjlvent 
purcliaser  obtains  goo«ls  by  niisrepresentatittn,  or  by  fraiuhilent  rontval- 
ment,  havinj;  at  the  time  no  intention  to  pay  for  theni,  the  seller  may 
disaffirm  tiie  sale,  and  reclaim  the  j;oods,  as  a^^ninst  the  fraudulent  pur- 
chaser, or  any  one  elaimin);  under  him  with  notice  of  the  fraud. 

2.  Same;  siih-parchase  for  vahte,  without  notice;  iunorent  sufferers  fey 
wrongful  art  of  third  person. — If  the  pxxls  have  passed  into  theliands  of 
a  sub-purchaser  for  valuable  consideration,  witliout  notice  of  the  fraud, 
his  right  is  superior  to  that  of  the  original  vendt)r,  and  the  latter  can  not 
recover  the  goods  from  him  ;  the  principle  applying  as  between  them, 
that  where  one  of  two  inmu'ent  persons  must  sulier  by  the  wrongful  act 
of  a  third  person,  the  loss  must  fall  on  him  who  put  it  in  the  ixiwer  of 
that  person  to  perpetrate  the  wrong;  and  a  remote  sub-purcnaser  is 
equally  entitled  to  protection  against  the  claim  of  the  vendor,  when 
either  he  or  any  one  of  the  intermediate  purchasers  ac<]uire<i  the  goods 
for  valuable  consideration  withotit  notice. 

3.  Same;  who  is*  purchaser  for  ra/"f.— Merely  agreeing  to  take  the 
goods  in  payment  of  an  indebtedness  past-due,  and  entering  a  <Tedit  on 
the  account  for  the  price,  without  8urren«lering  anything  valuable,  does 
not  entitle  the  creditor  to  protection  as  a  purchaser  for  valuable  consid- 
eration ;  »ecus,  if  he  takes  them  in  absolute  pa\nnent  and  satisfaction, 
and  surrenders  the  evidence  or  securities  of  his  3ebt. 
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4.  Same;  burden  of  proof  an  to  notice. — When  the  vendor  lias  proved 
that  the  goods  were  obtained  from  him  by  the  fraud  of  tlie  pur- 
chaser, it  is  incumbent  on  the  sub-purchaser,  claiming  protection  against 
the  tights  of  the  vendor,  to  show  that  he  paid  vahie  for  them;  but, 
when  he  has  done  this,  the  onus  is  on  the  vendor  to  prove  that  he  had 
notice  of  the  fraud. 

5.  Charge  misplacing  burden  of  proof. — When  the  evidence  is  conflict- 
ing as  to  a  material  fact,  a  charge  misplacing  the  burden  of  proof  must 
work  a  reversal,  without  regard  to  the  preponderance  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  brought  by  the  appellees,  who  were  mer- 
chants doin»  business  in  the  city  of  New  York,  and  who  sued 
as  partners,  against  Abraham  H.  Spira.  to  recover  a  large  quan- 
tity of  goods,  which  the  plaintiffs  had  sold  to  one  S  Vogel, 
and  which  the  defendant  claimed  as  a  sub-purchaser  from 
Vogel;  and  was  commenced  on  the  8th  December,  1883.  The 
cause  was  tried  on  issue  joined,  and  a  bill  of  exceptions  was 
reserved  by  the  defendant  during  the  trial,  in  which  the  facts 
are  thus  stated : 

"On  the  trial,  there  was  evidence  tending  to  show  the  fol- 
lowing: Plaintiffs  were  in  October,  1883,  and  had  been  for 
several  years  prior  thereto,  wholesale  dealers  in  clothing,  resid- 
ing and  doing  business  in  the  city  of  New  York.  During  that 
time,  S.  Vogel  did  a  retail  clothing  business  in  the  city  of  Mo- 
bile, and  there  were  dealings  between  him  and  plaintiffs  in  the 
line  of  their  business  ;  he  buying  goods  from  them  on  credit, 
and  making  his  notes  to  them  for  such  purchases.  During  and 
after  the  summer  of  1883,  at  sundry  times,  he  obtained  money 
from  them,  by  having  them  discount  his  notes,  and  raised 
money  by  inducing  them  to  accept  his  drafts  drawn  on  them. 
He  represented  to  them,  during  the  whole  time  he  so  did  busi- 
ness with  them,  that  he  was  a  solvent  and  prosperous  merchant, 
fully  able  to  pay  for  all  the  goods  purchased  by  him  from 
them,  and  to  protect  them  as  to  all  notes  discounted  and  all 
drafts  accepted  for  him  by  them.  Prior  to  his  purchase  of  the 
goods  here  sued  for,  he  had  repeatedly  promised  them  to  remit 
to  them  weekly,  and  to  pay  his  notes,  given  for  merchandise 
purchased,  as  they  matured,  and  had  repeatedly  broken  such 
promises.  From  about  August,  1883,  up  to  his  purchase  of 
the  goods  now  sued  for,  he  had  continually  drawn  on  them, 
and  telegraphed  them  untruths  to  get  them  to  accept  his  drafts; 
and  he  had  kept  peculiar  books  of  account,  which  could 
not  be  understood  without  his  personal  explanation.  Plaintiffs 
had  examined  his  said  books  several  times,  before  said  pur- 
chase.— generally  about  once  a  year;  but  he  was  present  with 
them  on  each  of  said  examinations,  and  fully  explained  his 
books,  and  plaintiffs  then  fully  understood  them  ;  all  of  which 
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facts  were  known  to  plaintiffs  before  they  gold  iiim  the  goods 
now  sued  for,  except  that  the  representations  which  he  tele- 
graphed to  them,  to  get  them  to  accept  his  drafts,  were  untrne, 
and  they  did  not  know  snch  representations  to  be  nntme  nntil 
after  they  had  sold  and  delivered  to  him  the  goods  now  sued 
for.  Said  Vogel  purchased  from  plaintiffs  the  goods  now  sued 
for  in  October,  1883,  on  a  credit  of  six  months,  and  obtained 
said  goods  upon  representations  to  them  that  he  was  a  solvent 
and  prosperous  merchant,  and  would  be  able  to  pay  for  them  ; 
but  he  was  then  insolvent,  and  had  known  his  insolvency  for 
more  than  one  year  prior  to  his  purchase  of  said  goods,  rlain-. 
tiffs  shipped  the  goods  to  him,  from  New  York,  in  October. 
1883;  and  they  were  received  by  him,  and  put  on  sale  in  his 
store,  in  the  usual  way,  about  the  first  of  November,  1883.  A 
portion  of  said  goods  were  sold  by  him  during  the  month  of 
November,  and  he  sold  the  remainder,  being alxjut  eighty  per- 
cent, of  the  whole,  to  Bernstein  and  Mrs.  Schonfeld,  as  herein- 
after stated. 

"Prior  to  the  first  of  December,  1883,  said  Bernstein  and 
Mrs.  Schonfeld  had  each  loaned  money  to  said  Vogel,  or  paid 
out  money  for  him  at  his  request;  he  had  collected  sundry  sums 
of  money  for  Mrs.  Schonfeld,  on  debts  due  her,  and  had  used 
the  same  for  his  own  benefit;  and  there  was  then  money  due 
from  him  to  said  Bernstein,  for  money  so  paid  for  him,  the 
sum  of  three  thousand  dollars ;  and  to  Mrs.  Schonfeld,  for 
money  loaned  to  him,  and  for  her  money  so  collected  and  used 
by  him,  the  sum  of  ten  thousand  dollars ;  and  all  of  said  debts 
were  then  past-due.  On  said  Ist  December,  1883,  said  Bern- 
stein and  Mrs.  Schonfeld  were  indorsers  for  said  VogeV  on 
negotiable  promissory  notes  then  running  to  maturity,  but  not 
due,  held  by  other  parties,  to  the  amount  of  fourteen  thousand 
dollars;  and  such  other  parties  had  taken  such  notes  in  settle- 
ment of  a  real  indebtedness  to  them  by  said  Vogel,  for  the 
whole  amount  thereof,  and  were  justly  entitled  to  be  piid  the 
whole  amount  of  said  notes  as  they  matured.  On  said  Ist  De- 
cember, 1883,  said  Vogel  sold  absolutely  to  said  liernstein  and 
Mrs.  Schonfeld  his  stock  of  goods,  the  consideration  of  such 
sale  being  the  absolute  satisfaction  of  his  said  past-due  indebt- 
ness  to  them,  so  amounting  to  thirteen  thousand  dollars,  and 
their  agreeing,  absolutely  and  unconditionally,  to  fully  pay  each 
of  said  notes  as  they  matured,  on  which  they  were  indorsers  for 
him,  and  to  protect  him  against  all  liability  to  pay  any  part 
thereof;  which  agreement  was  in  writing,  signed  by  them,  and 
delivered  to  said  Vogel  at  the  time  said  sal**  was  made;  and 
said  consideration  was  equal  in  amount  to  the  fair  value  of  the 
goods  so  sold.     Vogel  delivered  to  them  all  the  goods  on  the 
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day  of  sale,  and  among  said  stock   were  the  goods  sued  for  in 
tiiis  action. 

"  At  the  time  of  said  sale,  neither  Bernstein  nor  Mrs.  Schon- 
feld  had  any  knowledge  of  the  fraud  practiced  by  said  Vogel 
on  plaintiffs  to  induce  them  to  sell  him  said  goods,  or  notice  of 
any  facts  which,  if  followed  up,  would  have  informed  them  of 
such  fraud  ;  and  they  paid  each  of  said  promissory  notes  at  ma- 
turity, the  payment  of  which  had  been  assumed  by  them, 
amounting  to  fourteen  thousand  dollars.  About  tive  days  after 
their  purchase  of  said  goods  from  Yogel,  said  Bernstein  and  Mrs. 
Schonfeld  sold  said  entire  stock  of  goods,  including  the  goods 
here  sued  for,  to  the  defendant  in  this  action,  and  gave  him  a 
written  warranty  of  title  to  said  goods.  Said  sale  to  defendant 
was  made  absolutely  and  unconditionally,  and  without  any  bene- 
fit or  trust  therein  being  reserved  to  said  Bernstein,  Mrs.  Schon- 
feld, or  any  one  else.  Defendant  paid  for  said  goods  by  deliv- 
ering to  said  Bernstein  and  Mrs.  Schonfeld,  at  tlie  time  of  said 
sale,  the  check  of  one  Pincus  on  a  bank  for  three  thousand  dol- 
lars, payable  on  demand,  and  his  own  negotiable  promissory 
notes,  payable  in  bank,  and  indorsed  by  him,  for  the  remainder 
of  the  price  ;  and  said  check  and  notes  were  the  full  value  of 
the  property  so  purchased  by  him.  At  the  time  of  said  pur- 
chase and  payment,  defendant  had  no  knowledge  of  the  fraud 
practiced  by  said  Vogel  on  plaintiffs,  through  which  he  had  in- 
duced them  to  sell  him  said  goods,  and  no  notice  of  any  facts 
which,  if  followed  up,  would  have  informed  him  of  such  fraud. 
Plaintiffs  never  did  any  act  towards  disafKrming  their  sale  of 
the  goods  to  Vogel,  until  about  two  days  after  said  goods  had 
been  thus  sold  and  delivered  to  defendant,  and  after  he  had 
delivered  to  said  Bernstein  and  Mrs.  Schonfeld  the  check  and 
promissory  notes  in  payment  thereof.  Said  check  of  Pincus 
was  held  by  Bernstein  for  several  days,  without  being  presented  to 
the  bank  ;  but  this  was  done  of  his  own  motion,  and  without 
any  request  on  the  part  of  said  Pincus  or  the  defendant ;  and 
it  was  then  taken  up  by  defendant,  who  gave  his  own  bank 
check  to  said  Bernstein,  payable  on  demand,  for  the  same 
amount,  which  check  was  at  once  presented  to  the  bank  by  said 
Bernstein,  and  was  paid.  Said  promissory  notes  given  by  de- 
fendant to  said  Bernstein  and  Mrs.  Schonfeld  were,  each  and 
all,  paid  by  him  at  the  time  and  place  they  became  due  ;  but 
no  one  of  them  was  paid,  nor  was  said  check  paid,  until 
after  plaintiffs  had  disaffirmed  their  sale  to  said  Vogel. 

"  There  was  evidence  on  the  part  of  the  plaintiffs  tending  to 
show  the  following  :  That  there  was  a  close  blood  relationship 
between  said  defendant  and  said  Bernstein  and  Mrs.  Schonfeld, 
and  that  each  of  them  was  closely  connected  with  said  S.  Vogel 
by  marriage,  as  follows  :     Spira's  uncle  married  Vogel's  sister  ; 
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Vogel  married  a  first  cousin  of  Spira,  and  VogePs  hrotljer  mar- 
ried another  one  of  Spira's  cousins.  Spira  was  a  nepliew  of 
said  Bernstein,  and  of  Mrs.  Schonfeld,  each  of  wiiom  was  con- 
nected with  said  8.  Voj^el,  in  three  ways  :  Said  liernstein  and 
Mrs.  Schonfeld  are  brother  and  sister ;  a  younger  hrotlier 
of  theirs  married  Vogel's  sister ;  Vogel  married  the  daughter 
and  only  child  of  Mrs.  Schonfeld,  and  his  brother,  Herman 
Vogel,  married  the  daughter  of  said  Bernstein.  Said  Herman 
was  also,  at  this  time,  a  partner  in  business  with  Bernstein. 
That  each  of  them  had  notice  of  the  frautl  j)racticed  by  said 
Vogel  on  plaintiffs  to  induce  them  to  sell  him  said  goods,  l>efore 
Yogel  gold  to  said  Bernstein  and  Mrs.  Schonfeld.  That  said 
Vogel  had,  some  years  before  his  purchase  of  said  goods,  raised 
money  from  other  parties  in  Mobile,  upon  promisory  notes  on 
which  the  names  of  said  Bernstein  and  Mrs.  Schonfeld  were 
forged  as  indorsers.  That  a  part  <»f  the  alleged  debt  fronj  said 
Vogel  to  Mrs.  Schonfeld,  in  satisfaction  of  which  his  sale  to 
them  wiis  made,  was  simulated ;  that  the  property  so  sold  wa£ 
worth  much  more  than  the  consideration  alleged  to  have  been 
paid  by  them ;  and  that  the  sale  by  them  to  the  defendant  was 
merely  intended  to  cover  up  the  property,  and  more  effectually 
put  it  beyond  the  reach  of  Vogel's  creditors. 

"The  conrt  charged  the  jury,  generally,  that  if  any  part  of 
the  consideration  paid  by  Bernstein  and  Mrs.  Schonield  to 
Vogel,  for  the  goods  sued  for,  was  the  satisfaction  of  an  ante- 
cedent debt  due  from  Vogel  to  them,  or  to  either  of  them,  then 
they  were  not  honajide  purchasers  for  value,  and  such  purchase 
by  them  was  no  bar  to  plaintiffs'  recovery  in  this  suit." 

The  defendant  excepted  to  this  part  of  the  general  charge, 
and  he  requested  the  following  charge,  with  others,  whicii  were 
in  writing :  "6.  If  the  jury  believe,  from  the  evidence,  that 
Vogel  sold  the  goods  to  Bernstein  and  Mrs.  Schonfeld  at  a  fair 
price,  in  payment  of  his  indebtedness  to  them,  and  in  consider- 
ation of  their  paying  other  debts  due  by  him,  l)efore  plaintiffs 
had  done  any  act  toward  disaffirming  the  sale  of  sucli  goods; 
then,  even  though  Vogel  obtained  the  goods  from  plaintiffs  by 
a  fraud,  his  sale  to  them  vested  in  them  a  good  title ;  unless  the 
jury  shall  further  find  from  the  evidence  that,  at  the  time  of 
such  sale,  they  had  knowledge  of  said  fraud  of  Vogel,  or  notice 
of  such  facts  as,  if  followed  up,  would  have  informed  them  of 
such  fraud ;  and  in  such  case,  the  burden  of  proving  snch 
knowledge  or  notice  is  upon  the  plaintiffs,  and  the}'  must  prove 
the  same  to  the  satisfaction  of  the  jury."  The  court  refused 
this  charge,  and  the  defendant  excepted  to  its  refusal. 

The  charge  given,  and  the  refusal  of  the  charges  asked,  are 
now  assigned  as  error. 
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Overall  tfe  Bestor,  with  whom  was  R.  H.  Clarke,  for  ap- 
pellant.— (1.)  The  satisfaction  of  an  antecedent  debt  is  a  bona 
fide,  legal  consideration,  which  the  courts  will  uphold  and  sus- 
tain.—  Crawford  v.  Kirksey,  55  Ala.  282;  Hodges  Brothers  v. 
Coleman  dt  Carroll,  76  Ala.  103 ;  Lehmmi  v.  Kelly,  68  Ala. 
192;  Meyer  <&  Co.  v.  Sulzbacher,  76  Ala.  120.  Although 
merely  entering  a  credit  on  an  account  past-due,  without  sur- 
rendering anything  valuable,  does  not  constitute  a  bona  fide 
purchase  for'value ;  yat  the  principle  does  not  apply  here,  since 
it  is  shown  that  Bernstein  and  Mrs.  Schonfeld  paid  out  thirteen 
thousand  dollars,  in  addition  to  their  antecedent  debt,  and  the 
defendant  paid  out  twenty-three  thousand  dollars,  none  of  which 
was  an  antecedent  indebtedness. — 38  Maine,  561,  The  cases 
cited  for  appellees,  as  to  fraudulent  conveyances  founded  partly 
on  a  valid  debt,  have  no  application  to  the  defendant  in  this 
case,  who  is  two  degrees  removed  from  Yogel,  and  no  part  of 
the  consideration  paid  by  him  was  fictitious,  fraudulent,  or  an- 
tecedent. (2.)  The  plaintiffs  alleged  fraud,  and  the  burden  of 
proving  it  was  on  them. — Thames  cfe  Co.  v.  Remberfs  Adm'r., 
63  Ala.  561;  Tomphi7is  v.  Nichols,  53  Ala.  197. 

J.  L.  &  G.  L.  Smith,  contra. —  I.  To  the  extent  that  the 
property  was  taken  by  Bernstein  and  Mrs.  Schonfeld  in  pay- 
ment of  an  antecedent  debt,  their  purchase  did  not  cut  off  the 
right  of  plaintiffs,  as  original  vendors,  to  reclaim  the  goods. 
Loeh  i&  Bro.  v.  Peters  <&  Bro.,  63  Ala.  249 ;  Zoeb  ds  Bro.  v. 
Flash  Brothers,  65  Ala.  542;  Bump  Fraud.  Conv.  63-65; 
Buffi'ngton  v.  Gerish,  15  Mass.  156;  Barnard  v.  Canijpbell,  58 
N.  Y.  73.  The  right  of  stoppage  in  transitu  depends  upon  the 
same  principle. — McDonald  v.  Fairwell,  3  Otto.  An  analo- 
gous principle  holds  that  a  judgment  creditor,  purchasing  at 
his  own  sale  under  the  execution,  is  not  a  bona  fide  purchaser 
for  value. — Devoe  v.  Brant,  53  N.  Y.  462.  Nor  can  Bernstein 
and  Mrs.  Schonfeld  claim  anything  on  account  of  their  assump- 
tion of  the  outstanding  notes,  on  which  they  are  liable  as  in- 
dorsers  for  Yogel ;  for  they  did  not  thereby  part  with  anything 
valuable,  nor  incur  any  new  or  increased  liability.  The  de- 
cisions of  this  court  cited  for  appellant,  holding  that  the  pay- 
ment of  an  antecedent  debt  constitutes  a  valuable  consideration 
sufficient  to  protect  the  purchaser  against  prior  equities,  each 
involved  a  conveyance  of  the  grantor's  own  property,  honestly 
owned  by  him ;  in  some  of  them,  the  parties  complaining  of 
injury  suffered  by  their  own  laches,  and  they  all  rest  on  the 
necessities  of  commerce.  The  exact  question,  where  the  prop- 
erty of  another,  acquired  and  held  by  fraud,  was  given  in  pay- 
ment of  an  antecedent  debt,  was  first  presented  in  Loeb  i&  Bros. 
V.  Peters,  63  Ala.  249. 

Vol.  lxxvii. 


1884.)  OF  ALABAMA.  143 

(Spira  V.  Hornthall,  Whitehead,  Weissman  &  Co.] 

2.  Under  the  circuuistances  of  the  case,  the  burden  of  proof 
was  on  the  defendant  to  show  tliat,  at  the  time  of  liis  pnrchase, 
he  had  no  knowledge  or  notice  of  the  fraud  practiced  on 
plaintiffs  by  Vogel.  Although  the  evidence  introduced  by  the 
defendant  tended  to  show  tiiat,  at  the  time  he  contracted  for 
the  purchase  of  the  goods,  he  had  no  notice  or  knowledge  of 
Vogel's  fraud  ;  yet  the  fact  was  undisputed,  that  his  notes  and 
check,  given  for  the  price,  were  not  paid  until  several  days  after 
plaintiffs  liad  disai)irmed  the  sale.  Until  that  payment  was 
made,  his  purchase  was  not  complete,  as  against  plaintiffs,  and 
he  was  not  injured  :  and  he  was  charged  with  knowledge,  before 
he  made  it,  that  plaintiffs  had  reclaimed  the  goods.  The  evi- 
dence was  undisputed,  too,  as  to  the  fraud  and  insolvency  of 
Vogel,  the  near  relationship  of  all  the  parties,  the  knowledge  of 
the  fraud  on  the  part  of  the  defendant's  immediate  vendors, 
and  the  sale  of  the  erjtire  stock  of  goods  in  each  case  ;  and  there 
was  evidence  tending  to  show  that  the  sale  to  the  defendant 
was  merely  intended  to  cover  up  the  property,  and  more  effectu- 
ally put  it  beyond  the  reach  of  Vogel's  creditors.  Under  this 
state  of  facts,  the  burden  was  on  the  defendant  to  show  a  valu- 
able consideration  paid  by  him  in  good  faith,  and  to  explain  all 
the  suspicious  circumstances  attending  the  transaction. — Huh- 
hardv.  Allen,  59  Ala.  288;  Hanell  v.  Mitchell,  61  Ala.  270. 
The  defendant  could  not,  then,  have  been  injured  by  the  charge 
as  to  the  burden  of  proof. 

CLOPTON,  J. — The  instructions  given  and  refused  present, 
as  the  iirst  question  raised  by  the  assignment  of  errors,  whether 
the  payment  or  satisfaction  of  an  existing  debt  is  a  considera- 
tion sufficient  to  defeat  the  vendors  right  of  recovery  against  a 
purchaser  without  notice  from  a  fraudulent  vendee.  The  sale 
of  the  entire  stock  of  goods,  whether  in  the  usual  course  of 
trade  or  otherwise,  is  a  matter  addressed  to  the  jury  in  deter- 
mining the  luma  fides  of  the  transaction,  and  is  not  presented 
by  the  record  for  our  consideration. 

Though  of  comparatively  modern  origin,  the  doctrine  is  now 
firmly  grafted  on  the  jurisprudence  of  both  England  and  this 
country,  that  a  vendor,  induced  by  misrepresentation,  or  fraud- 
ulent concealment,  to  sell  goods  to  a  purchaser  who  is  insolvent, 
and  has  no  intention  to  pay  for  them,  may  disaffirm  the  sale, 
and  reclaim  the  goods,  as  against  the  fraudulent  vendee,  or  any 
person  claiming  under  him  with  notice  of  the  fraud.  The  rule 
is  founded  on  the  requirements  of  honest  and  fair  dealing  ;  and 
as  said  by  Stone,  J.,  is  "a growth  upward  in  commercial  morals." 
It  rests  on  the  fundamental  principle,  that  no  jHirson  can,  in 
good  conscience,  be  allowed  to  take  and  retain  the  property  of 
another,  without  paying  the  consideration   price,  or  without  a 
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honajlde  intention,  at  tJ)e  time  of  purchase,  to  pay  for  it.  There 
can  be  no  question  of  the  phiintiffs'  right  of  recovery,  if  the 
controversy  were  between  them  and  their  vendee. 

2.  Tiie  vendor,  on  acquirinj^  knowledge  of  the  fraud,  must 
promptly  disaffirm  the  sale.  The  supervening  right  of  a  pur- 
chaser from  the  fraudulent  vendee,  for  value,  and  without 
notice  of  the  fraud,  is  superior  to  the  equity  of  the  original 
seller,  and  operates  to  defeat  his  title  to  the  goods  sold.  This 
is  on  the  familiar  principle,  that  where  one  of  two  innocent 
persons  must  suffer  from  the  wrongful  act  of  a  third  person, 
the  burden  must  fall  on  the  one  who  puts  it  in  the  power  of 
such  third  person  to  perpetrate  the  wrong.  To  entitle  a  sub- 
purchaser to  protection,  he  must  be  without  notice  of  the  fraud, 
and  must  have  parted  with  something  valuable  on  the  strength 
of  the  property,  and  on  the  faith  of  the  possession  and  apparent 
right  to  sell  of  his  vendor.  The  goods  sued  for  were  sold  by 
the  plaintiffs  to  Vogel,  in  October,  1883,  and  were  sold  by  him, 
with  the  balance  of  his  stock,  to  Bernstein  and  Mrs.  Schonfeld, 
on  December  1,  1883,  in  consideration  of  the  satisfaction  of  a 
precedent  indebtedness  of  $13,000,  and  an  agreement  in  writing 
to  pay  certain  notes,  of  the  aggregate  amount  of  $14,000,  on 
which  they  were  indorsers  for  Vogel,  and  to  protect  him  against 
any  liability  to  pay  any  part  thereof.  Bernstein  and  Shonfeld 
8ul3sequently  sold  the  stock  of  goods  to  defendant,  the  consid- 
eration being  a  check  for  several  thousand  dollars,  and  negotiable 
notes  for  the  remainder  of  the  purchase-money.  If  Bernstein 
and  Shonfeld,  and  the  defendant,  or  either  of  them,  were  pur- 
chasers for  value  without  notice,  the  plaintiffs  are  not  entitled 
to  recover. 

3.  Counsel  for  appellees  rely  on  the  rule,  as  held  in  Loeh  <& 
Bro.  V.  Peters,  63  Ala.  243,  which  was  a  case  of  stoppage  in 
transitu,  and  in  Loeh  tfc  B?'o.  v.  Flash  Brothers,  65  Ala.  726, 
which  was  a  case  similar  to  this.  In  each  it  was  held,  that  en- 
tering a  credit  for  the  value  of  the  property  on  the  past-due  ac- 
count of  an  insolvent  debtor  is  not  a  sufficient  consideration  to 
defeat  an  action  by  the  defrauded  vendor.  In  the  latter  case 
it  is  said  :  "Merely  entering  a  credit  on  an  account  past-due, 
without  surrendering  anything  valuable,  would  not,  under  any 
circumstances,  constitute  them  honajlde  purchasers,  so  as  to  de- 
feat an  action  such  as  this."  The  reason  is  stated  in  the  first 
case,  where  it  is  said,  the  purchaser  has  nothing  more  to  do,  in 
order  to  get  even,  than  to  debit  his  vendor  with  the  same  sum, 
for  nondelivery  of  the  goods,  in  consequence  of  the  defect  in 
title.  The  purchaser,  in  neither  case,  changed  his  position,  or 
parted  with  anything  valuable. 

It  is  settled  doctrine  in  this  State,  that  "  receiving  negotiable 
paper  in  payment  of  a  precedent  debt  can  not  be  distinguished 
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from  purchasing  it  with  money,  or  taking  it  in  payment  for 
property  sold  ;  and  wlien  it  is  so  received,  it  is  taken  in  the 
usual  course  of  trade,  and  the  holder  is  entitled  to  protection  " 
against  latent  equities  between  the  original  parties. — Jieid  v. 
Bank  of  Mobile,  70  Ala.  199  ;  Bank  of  Mobile  v.  Hall,  B  Ala. 
639.  While  a  mortgage  given  to  secure  an  antecedent  debt,  the 
mortgagee  parting  with  nothing  of  value  in  present i,  is  insuf- 
ficient as  protection  against  outstanding  equities;  if  the  con- 
sideration of  the  mortgage  is  the  security  of  a  debt  based  on  an 
extension  of  the  time  of  payment,  the  mortgagee  is  a  purchaser 
for  value,  and,  if  innocent,  is  entitled  to  protection.  And  the 
payment  of  an  existing  indebtedness  is  a  sutticient  consideration 
to  tnaiiitain  and  uphold  an  absolute  conveyance,  there  l>eing  no 
secret  trust  or  benefit  reserved,  against  the  claims  of  other 
creditors  of  the  debtor,  though  he  is  insolvent,  and  the  known 
eflFect  is  to  leave  him  without  means  to  pay  his  other  debts. 
Whitfield  V.  Riddle,  at  present  term ;  Ro<jer8  v.  Adams,  66 
Ala.  600;  Crawford  v.  Kirksey,  55  Ala.  282.  A  purchaser 
who  parts  with  value,  either  in  money,  securities,  or  other  prop- 
erty, or  who,  by  the  transaction,  materially  changes  his  po- 
sition to  his  consequent  detriment,  on  the  faith  of  his  vendor's 
clear  right  of  sale,  is  entitled  to  be  protected  against  latent 
equities  of  which  he  had  no  notice. —  iVhelan  v.  McCreary,  64 
Ala.  319. 

It  is  insisted  in  the  argument  of  counsel,  that  the  rule  which 
prevails  when  the  property  received  in  payment  of  a  precedent 
debt  is  indisputably  the  property  of  the  debtor,  which  he  has 
an  undoubted  right  to  apply  to  the  payment  of  his  honest  debts, 
is  inapplicable,  where  the  property  has  l)een  obtained  by  fraud, 
and  it  is  subject  to  the  right  of  the  seller  to  retake  it  on  discov- 
ering the  fraud.  The  inapplicability  of  the  rule  is  based  on 
the  general  doctrine,  that  "  no  one  can  transfer  to  another  a 
better  title  than  he  has  himself."  To  the  general  doctrine  there 
are  well  recognized  exceptions,  one  of  which  is.  "'  when  the 
owner,  loith  tlte  intentim%  of  sale,  parts  with  the  property, 
though  under  such  circumstances  of  fraud,  as  would  authorize 
him  to  reclaim  it  from  the  vendee." — I^i(/h  Bros.  v.  Mo.  d'  <>. 
R.  R.  Co.,  58  Ala.  165.  When  the  intention  is  to  transfer 
both  possession  and  property,  it  is  a  contract  of  sale,  and  the 
property  passes,  however  fraudulent  may  have  been  the  means 
used  to  effect  it.  The  contract  is  not  void  ah  initio,  but  void- 
able at  the  election  of  the  seller.  Hut,  until  he  elects  to  avoid, 
"if  his  vendee  transfers  the  goods,  in  whole  or  in  part,  whether 
the  transfer  be  of  the  general  or  of  a  sjwcial  property  in  them, 
to  an  innocent  third  person  for  a  valuable  consideration,  the 
rights  of  the  original  vendor  will  l)e  subordinate  to  thoee  of 
such  innocent  third  person." — 1  Henj.  on  Sales,  |5;i  648,  649. 
10 
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The  innocent  purchaser  is  without  fault;  he  acts  on  the  faith 
of  ostensible  ownership  and  right  of  disposition,  on  which  he 
is  authorized  to  repose,  there  being  no  attendant  suspicious 
circumstances.  The  owner,  by  the  contract  of  sale,  has  clothed 
his  fraudulent  vendee  with  all  the  indicia  of  ownership  and 
right  of  sale,  A  purchaser  may  buy  with  equal  confidence 
and  safety,  where  the  appearances  of  ownership,  created  by  the 
original  owner,  are  such  as  to  produce  a  reasonable  belief  of  its 
actuality,  as  also  where  it  is  in  fact  absolute  and  unconditional. 
We  discover  no  satisfactor}'  reason  why  the  rule  of  protection, 
which  is  extended  to  a  creditor  receiving  negotiable  paper,  or  an 
absolute  conveyance  of  property  admitted  to  be  the  del)tor'8, 
should  not  be  equally  available  to  a  purchaser  from  a  fraudu- 
lent vendee,  whether  such  vendee  accepts  a  conveyance  of  the 
property  with  intent  to  defraud  the  creditors  of  his  grantor,  or 
obtains  it  by  fraudulent  devices,  from  his  vendor. 

As  said  above,  we  held  in  Loeh  <&  Bro.  v.  Flash  Brothers, 
supra,  that  merely  entering  a  credit  on  a  past-due  account,  for 
the  value  of  the  property,  is  not  a  consideration  that  will  con- 
stitute the  creditor  a  purchaser  for  value,  for  the  reason,  that 
it  is  not,  on  failure  of  the  creditor  to  obtain  or  retain  the  goods, 
a  payment.  The  distinction  is  between  an  agreement  to  receive 
goods  in  payment  of  an  existing  indebtedness,  and  an  actual 
satisfaction  of  the  indebtedness;  as  where  the  creditor,  by  the 
purchase,  materially  changes  his  position,  and  gives  up  souie- 
thing  of  value  on  the  strength  of  the  property,  such  as  a  sur- 
render of  the' evidences  of  indebtedness,  or  prior  security.  If 
the  creditor's  title  should  fail,  by  reason  of  his  debtor's  fraud 
in  getting  the  goods,  his  debt  still  remains  unsatisfied,  and 
the  right  of  the  original  owner  to  avoid  his  sale,  and  recover 
the  goods  from  the  transferree  of  his  fraudulent  vendee,  will 
not  be  defeated.  But,  if  the  creditor's  debt  is,  by  the  transac- 
tion, in  fact  and  in  law  satisfied,  he  will,  if  innocent,  receive 
the  protection  of  a  hona  jide  purchaser  against  the  equity  of 
the  defrauded  vendor. — Shvfeldt  v.  Pease,  16  Wis.  659.  The 
sufficiency  of  the  evidence  to  show  that  the  satisfaction  of  an 
existing  debt  was  part  of  the  consideration  paid  for  the  goods 
is  addressed  to  the  consideration  and  determination  of  the 
jury,  under  proper  instructions  from  the  court.  It  is  not  our 
province  to  intimate  an  opinion,  and  if  it  were,  the  record  does 
not  disclose  the  necessary  facts.  We  merely  decide,  that  assum- 
ing the  hypothetical  fact  stated  in  the  charge — if  any  part  of 
the  consideration  was  the  satisfaction  of  an  antecedent  debt 
due  by  Yogel  to  Bernstein  and  Mrs.  Schonfeld,  or  either  of 
them — it  was  error  to  instruct  the  jury  they  were  not  hona  Jide 
purchasers  for  value. 

4.     The  remaining  question  relates  to  tlie  burden  of  proof  as 

Vol.  lxxvii. 


1884.]  OF  ALABAMA.  U7 

[Spira  V.  Hornthall,  Whitehead,  VVeiaaiuan  &  Co.] 

to  notice  of  the  fraud  of  Vogel.  On  the  hypotliesized  facte, 
that  the  defendant  purcliased  the  poods  from  Bernstein  and 
Mrs.  Schonfeld  in  good  faith,  and  paid  them  a  fair  and  valnahle 
consideration  before  the  disaffirmance  of  the  sale  by  plaintiffs, 
the  court  refused  to  instruct  the  jury,  that  the  burden  of  prov- 
ing defendan*t;  had  notice  of  the  fraud  of  Vogel  in  obtaining 
tiie  goods,  was  on  the  plaintiffs.  As  a  general  rule,  the  otius 
probandi  is  on  the  party  holding  the  affirmative,  though  the 
rules  of  pleading  may  require  a  negative  averment  by  the  ad- 
versary party.  The  question,  on  which  party  was  the  burden 
of  proving  notice  oif  infirmities  in  a  negotiable  paper  that  had 
been  transferred,  was  before  this  court  in  yirst  Natifmal  Bank 
V.  Dawsofi  (at  present  term),  where  it  was  held,  that  on  the 
issue  of  notice  velnon,  the  burden  of  proof  was  on  the  affirmant. 
The  same  rule  applies  in  the  case  of  a  purchase  from  a  fraudu- 
lent vendee.  When  the  plaintiffs  proved  that  Vogel  had  ob- 
tained the  goods  from  them  by  fraudulent  devices,  it  was  in- 
cumbent on  the  defendant  to  establish  tliat  lie  was  a  batm  jide 
purchaser;  that  is,  that  he  actually  purclmsed  and  paid  value. 
Proof  of  payment  of  value  and  a  purchase  casts  on  the 
plaintiffs  the  onus  of  showing  that  the  defendant,  at  the  time 
of  the  purchase,  had  notice  of  the  fraud,  if  by  such  notice 
they  seek  to  subordinate  his  right  to  theirs. — Easter  v.  Allen^ 
8  Allen,  7. 

5.  Counsel  have  earnestly  pressed  upon  our  attention  the 
sufficiency  of  the  evidence  to  show  mala  Jides  in  the  purchase 
by  Bernstein  and  Mrs.  Schonfeld,  and  by  the  defendant,  and 
that  they  were  chargeable  with  notice  of  the  fraud  of  Vogel, 
for  the  purpose  of  establishing  the  conclusion,  tliat  the  instruc- 
tion on  the  burden  of  proof  did  not  affect  them  injuriously, 
and  is  not  a  reversible  error.  We  must  decline  to  enter  on  the 
consideration.  The  record  recites  there  was  evidence  tending 
to  prove  both  phases  of  the  case.  Which  phase  was  proved, 
was  a  question  for  the  jury.  When  there  is  conflicting  evi- 
dence, it  can  not  affirmatively  appear  that  a  charge  misplacing 
the  burden  of  proof  works  no  injury. 

Reversed  and  remanded. 
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Union  Refining  Co,  v.  Barton. 

Action  for  Breach  of  Written  Executory  Contract. 

1.  Contract  between  manufacturing  company  and  agent  for  sale  of 
goods,  construed;  rights  and  duties  of  respective  parties. — Under  an  execu- 
tory contract  between  a  private  corporation,  engaged  in  the  business  of 
refining  cotton-seed  oil  at  Montgomery,  Alabama,  and  an  agent  employed 
to  introduce  and  establish  a  market  for  the  sale  of  its  oils  in  Georgia; 
by  which  it  was  stipulated  that,  for  three  years,  the  agent  was  to  have 
the  sole  right  of  selling  the  company's  oils  in  Georgia,  through  himselt 
and  his  sub-agents,  was  to  pay  the  expenses  of  himself  and  his  agents, 
was  to  receive  as  compensation  ten  per  cent,  of  the  amount  of  his  sales, 
and  was  to  be  subject  to  the  orders  of  the  company ;  held,  that  the  com- 
pany was  necessarily  bound,  in  the  exercise  of  good  faith  in  carrying  out 
the  objects  and  purposes  of  the  contract,  to  furnish  the  oils  with  which 
to  fill  the  agent's  contracts ;  that  its  orders,  to  which  the  agent  was  sub- 
ject, related  to  the  matter  of  making  sales,  the  mode  and  manner  of  de- 
livery and  payment,  and  the  price  to  be  charged  for  the  oils  ;  that  these 
orders  were  to  be  given  in  good  faith,  in  honest  promotion  of  the  common 
undertaking;  and  that,  in  regulating  the  price,  the  company  was  neither 
required  to  sell  its  oils  at  a  loss,  nor  authorized  to  raise  the  price  above 
a  fairly  remunerative  profit,  which  would  deft-at  or  substantially  hinder 
sales,  in  order  to  get  rid  of  the  agency. 

2.  Same;  subsequent  order  as  to  sales  for  cash  or  on  credit. — A  letter 
written  by  the  company  to  the  agent,  a  few  months  after  the  inception 
of  the  contract,  saying,  "  In  all  cases,  have  buyers  remit  by  post-office 
order,  if  possible,  on  delivery,  as  we  prefer  it  in  all  cases,  and  do  not 
mention  thirty  days  acceptance,  except  in  extreme  cases,  and  be  sure 
they  are  all  good  men," — is  not  a  modification  of  the  contract,  but  a 
reasonable  order,  to  which  the  agent  was  bound  to  conform  in  making 
future  sales ;  and  it  authorized  him  to  sell  on  thirty  days  time,  only  when 
such  indulgence  was  necessary  to  effect  a  sale,  and  only  to  solvent  pur- 
chasers. 

3.  Same;  revocation  of  license  to  sell  on  credit. — The  agent  objecting 
to  this  restriction,  as  not  authorized  by  the  contract,  and  replying  that 
he  did  not  guaranty  any  sales  made  on  credit;  a  letter  then  written  to 
him  by  the  company,  saying,  "  Henceforth  you  are  not  authorized  to  sell 
bills  that  you  do  not  guaranty,"  is  a  revocation  of  the  former  license  to 
sell  on  thirty  days  time  to  solvent  purchasers,  and  takes  away  the 
agent's  right  to  sell  on  credit  without  becoming  himself  the  guarantor  of 
the  bills. 

4.  Same;  profits  as  damages. — In  an  action  for  the  breach  of  such 
contract  on  tne  part  of  the  company,  the  agent  can  not  recover  as  dam- 
ages the  supposed  profits  which  he  would  or  might  have  realized  from 
sales  during  the  entire  period  stipulated  for  the  continuance  of  the  con- 
tract. Such  damages  are  entirely  speculative,  and  no  rule  can  be  laid 
down  by  which  they  can  be  accurately  ascertained  or  measured. 

5.  Same;  assignment  of  breaches. — An  averment  in  the  complaint,  as 
a  breach  of  the  contract,  that  the  company  has  failed  and  refused  to  pay 
plaintiff  the  stipulated  compensation,  is  not  a  sufficient  assignment, 
without  an  additional  averment  of  sales  made  and  their  amount ;  and  an 
averment  that  the  company,  after  plaintiff  had  begun  to  introduce  and 
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sell  its  oils  in  Georgia  under  the  contract,  sent  another  asent  there  for 
thiit  purpose,  without  the  knowledge  or  consent  of  plaintiff,  is  not  a  suf- 
ficient assignment  of  a  breach,  without  an  additional  averment  that 
plaintiff"  was  still  performing  his  duties  under  the  contract  when  the 
agent  was  so  sent. 

6.  Sanif;  proof  of  galex  made. — The  amount  of  sales  ma<le  by  the 
plaintiff,  while  engaged  in  the  business  of  the  agency,  is  conii>etent  evi- 
dence for  him,  as  tending  to  furnish  a  basis  for  fixiti'g  his  «-omjH»n8ation 
for  the  8ervice.s  rendered,  but  not  as  affording  a  guide  for  estimating 
future  or  prospective  profits. 

7.  Evidence  admisnible  for  one  purpose  only. — When  evidence  is 
offered  which  is  admissible  for  one  purpose  only,  it  can  not  be  excluded 
from  the  jury  on  motion,  but  a  charge  should  l>e  asked  limiting  its  effect. 

8.  Charge  having  tendenctj  to  ini»lead;  not  reversible  error. — A  charge 
given  which  has  a  tendency  to  mislead  the  jury,  is  not  a  reversible  error : 
an  explanatory  charge  should  be  asked. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  tlie  Hon.  Thos,  M.  Arrington. 

This  action  was  brought  by  John  K.  Barton,  against  the  Un- 
ion Refining  Couipany,  a  private  corporation  engaged  in  busi- 
ness in  the  city  of  Montgomery  ;  was  commenced  on  the  18th 
September,  1882,  and  sought  to  recover  damages  for  the 
defendant's  alleged  breach  of  a  written  contract,  which  was  in 
these  words :  "This  contract,  made  and  entered  into  on  this 
28th  day  of  November,  A.  D.,  1881,  by  and  between  the  Un- 
ion Refining  Company  of  Montgomery,  Alabama,  and  John  K, 
Barton,  of  said  State  and  county,  witnet<t:etlt,  that  the  said 
Barton  undertakes  to  travel  to  introduce  and  sell  in  the  State 
of  Georgia  the  oil  of  the  said  Union  Refining  Company,  of 
which  C.  H.  Dudley  is  president,  and  to  take  such  other  means 
as  he  may  deem  advisable  for  its  thorough  introduction,  at  his 
own  expense,  and  to  be  subject  to  the  orders  of  said  company. 
In  consideration  thereof,  the  said  Union  Refining  Company 
agrees  to  give  to  said  l^arton  the  territory  of  the  State  of  Geor- 
gia, and  to  pay  on  all  the  sales  of  oil  in  the  sai<l  territory  a 
commission  of  ten  percent,  to  the  said  Barton.  The  time  and 
terms  of  this  contract  are  hereby  agreed  to  and  made  for  the 
term  of  three  years,  with  the  privilege  of  renewal  by  consent 
of  both  parties  at  the  end  of  said  term.  In  witness  whereof," 
cfec.     Signed  by  both  parties. 

The  complaint  alleged  the  execution  of  this  contract,  setting 
it  out  in  full,  and  the  plaintiff's  performance  and  compliance 
with  all  of  its  stipulations  on  his  part  up  to  the  time  of  the 
alleged  breaches  by  the  defendant,  and  assigned  the  following 
breaches:  (1.)  "In  that  said  defendant  has  failed  and  refused 
to  pay  to  said  plaintiff,  on  all  sales  of  oil  in  the  Stat«  of  Geor- 
gia, of  said  company,  ten  per-cont.  commissions,  as  stipulated  in 
said  agreement."  (2.)  "  In  that  said  defendant,  after  plaintiff 
had  begun  to  introduce  and  sell  the  oil  of  said  company  io  said 
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State  of  Georgia,  according  to  the  terms  of  said  contract,  em- 
ployed and  sent  out  another  person  into  said  State,  to  introduce 
and  sell  its  oil,  without  the  knowledge  or  consent  of  plaintiff." 
(3.)  "In  that  said  defendant,  after  plaintiff  had  begun  to  intro- 
duce and  sell  the  oil  of  said  company  in  said  State  of  Georgia, 
according  to  the  terms  of  said  contract,  failed  and  neglected  to 
furnish  the  oil  to  till  the  sales  thereof  made  by  plaintiff  in  said 
State."  (3|.)  "  In  that  said  defendant,  after  plaintiff  had 
entered  upon  the  performance  of  his  part  of  said  contract, 
failed  and  refused  to  allow  plaintiff  to  sell  its  said  oil  in  said 
State  of  Georgia,  at  a  fair  and  reasonable  market  price." 
(4.)  "In  that  said  defen,dant,  after  plaintiff  had  entered  upon 
the  performance  of  his  part  of  said  contract,  refused  to  furnish 
and  supply  its  oil  to  fill  the  sales  thereof  made  by  plaintiff  in 
said  State,  unless  plaintiff  would  sell  such  oil  at  prices  suf- 
ficiently above  the  fair  market  price  of  such  oil  in  said  State 
to  make  his  ten  percent,  commissions,  over  and  above  such 
market  price."  (5.)  "In  that  said  defendant,  after  plaintiff 
had  entered  upon  the  performance  of  his  part  of  said  contract, 
refused  to  allow  plaintiff  to  introduce  and  sell  its  said  oil  in 
said  State,  unless  plaintiff  would  guarantee  all  sales  so  made 
by  him."  (6.)  "In  that  said  defendant,  to-wit,  in  June,  1882, 
after  plaintiff  had  entered  upon  the  performance  of  his  part  of 
said  contract,  instructed  plaintiff  to  offer  its  said  oil  in  the  State 
of  Georgia  at  seventy  cents  per  gallon,  while  said  defendant 
was  at  that  time  offering  the  same  oil  in  said  State  at  a  much 
lower  rate,  to  various  parties  in  said  State,"  mentioning  the  names 
of  several  persons,  "and  who  were  customers  of  plaintiff  in  said 
oil  trade."  (7.)  "In  that  said  defendant,  after  plaintiff  had  entered 
upon  the  performance  of  his  part  of  said  contract,  and  without 
any  fault  on  plaintiff's  part,  in  divers  ways  so  interfered  with 
and  obstructed  plaintiff  in  his  efforts  to  introduce  and  sell  the 
oil  of  said  company  in  said  State,  as  to  prevent  plaintiff  from 
further  and  fully  performing  said  contract  for  the  term  speci- 
fied therein,"  (8.)  "In  that  said  defendant  failed  and  refused 
to  furnish  and  supply  its  oil  to  plaintiff  for  sale  in  the  State  of 
Georgia  according  to  the  terms  of  said  contract,  although  plain- 
tiff was  at  all  times  ready  and  willing  to  sell  the  same." 

The  defendant  demurred  to  the  entire  complaint,  and  to 
each  of  the  breaches  assigned,  assigning  sixteen  grounds  of  de- 
murrer. The  court  sustained  the  demurrer  to  the  oth  and  7th 
breaches  assigned,  and  those  assignments  were  then  amended  ; 
and  the  court  also  sustained  the  demurrer  assigned  to  "so  much 
of  the  complaint  as  claims  damages  on  account  of  profits  on 
oil  not  sold,  or  "on  what  the  complainant  might  have  made 
hereafter  under  said  agreement."  The  defendant  then  pleaded 
the  general  issue,  set-off,  and   the  statute  of  frauds;  and  the 
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cause  was  tried  on  issue  joined  on  these  pleas.  On  the  trial,  as 
the  bill  of  exceptions  shows,  the  plaintiff  testified  as  a  wit- 
ness for  himself,  that  about  the  1st  December,  1881,  imme- 
diately after  the  making  of  said  contract,  he  went  to  Atlanta, 
Georgia,  and  entered  on  the  performance  of  his  duties  under 
the  contract,  distributing  samples  of  the  defendant's  oils,  adver- 
tising, circulating  hand-bills,  making  sales,  and  employing  local 
agents  to  assist  him  ;  that  he  found  he  could  effect  sales  more 
readily,  in  many  cases,  by  giving  credit  for  thirty  days,  than  by 
requiring  cash  in  all  cases,  and  so  informed  the  defendant  by 
letter ;  that  the  defendant  replied  by  letter,  which  was  pro- 
duced, instructing  him  not  to  sell  on  thirty  days  time  except  in 
extreme  cases ;  that  he  objected  to  this  restriction,  and  was 
then  instructed  not  to  sell  on  credit  at  all,  unless  he  became 
himself  the  guarantor  of  the  bills;  that  he  was  required  b}'  the 
defendant  to  charge  sixty  or  sixty-five  cents  per  gallon  as  the 
retail  price  of  its  oils,  while  the  oils  from  other  cities,  of  as 
good  quality,  were  sold  at  fifty-five  cents  per  gallon  ;  that  the 
defendant  failed  to  fill  the  orders  for  oils  sent  by  him,  and 
sometimes  furnished  oils  to  his  customers  directly ;  that  up  to 
the  16th  February,  1882,  "he  himself  sold  192  barrels  of  oil, 
but  he  could  not  tell  how  many  barrels  had  been  sold  by  his 
agents  or  the  company  itself,  having  lost  a  portion  of  his  order- 
book;  and  that  at  the  time  he  was  recalled  and  stopped  from 
selling  by  said  Dudley,  the  president  of  said  company,  the  sales 
averaged  three  or  four  hundred  barrels  per  month."  The  de- 
fendant objected  to  this  evidence,  as  to  the  amount  of  sales 
made  by  the  defendant,  "  on  the  ground  that  it  was  illegal  and 
irrelevant;"  and  duly  excepted  to  the  overruling  of  said  ob- 
jections. The  letters  above  mentioned  are  copied  in  the  opin- 
ion of  the  court.  The  defendant  objected  to  their  admission  as 
evidence,  and  excepted  to  the  overruling  of  said  objections ; 
and  numerous  other  exceptions  were  reserved  to  the  rulings 
of  the  court  in  admitting  evidence,  which  require  uo  special 
notice. 

The  court  charged  the  jury,  "of  its  own  motion,"  as  follows : 
"If  it  appears  to  your  satisfaction,  from  the  evidence,  that  the 
contract  was  kept  on  the  part  of  plaintiff,  and  that  it  was  bro- 
ken on  the  part  of  the  defendant  as  alleged  in  the  complaint, 
the  plaititiff  would  be  entitled  to  damages:  he  would  Ix?  enti- 
tled to  recover  the  actual  damages  sustained  up  to  the  month  of 
February.  1882."  [This  date  was  agreed  on  by  consent,  if  the 
court  should  hold  the  plaintiff  entitled  to  recover  at  all.]  "  T/ie 
value  of  his  rights  under  the  eot}traH  icould  he  the  measure  of 
his  recovery.  In  arriving  at  their  value  ^  it  xcoxdd  he  proper  for 
you  to  consider  the  terms  of  the  contract,  the  length  of  time  it 
had  to  run,  a?id,  if  shornn  by  the  evidence,  the  extetit  of  the  sales 
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the  plaintiff  had  made^  and  was  making  at  the  time  of  the. 
hreach^  together  with  all  the  other  circumstances  in  evidence.  If 
you  are  of  opinion,  from  all  the  evidence,  that  the  plaintiff's 
rights  under  the  contract,  at  the  time  of  the  breach,  were  in 
fact  of  no  pecuniary  value,  then  he  would  be  entitled  to  nomi- 
nal damages  only."  To  each  of  the  italicized  sentences  of  this 
charge  the  defendant  duly  excepted. 

The  court  further  charged  the  jury,  of  its  own  motion,  as 
follows:  "If  the  evidence  shows  that  the  oil  referred  to  in 
the  contract  was  a  cash  article,  then  the  plaintiff  could,  under 
the  contract,  make  cash  sales  only.  If  the  defendant  at  any 
time  gave  iiim  authority,  verbal  or  written,  to  make  sales  on 
time,  the  defendant  could  have  withdrawn  such  authority  at 
pleasure.  But^  if  the  evidence  shows  that  the  defendant  did 
give  plaintiff' such  authority,  and,  while  plaintiff  was  exercising 
the  same,  did  not  withdraw  it,  hut  informed  plaintiff  that  he 
loould  he  required  to  guarantee  all  such  sales,  such  requirement, 
if  it  embarrassed  plaintiff  in  his  operations,  and  prevented  him. 
from  making  sales,  was  a  hreach  of  the  contract.''^  To  the  ital- 
icized portion  of  this  charge  the  defendant  duly  excepted. 

The  defendant  also  excepted  to  several  charges  given  by  the 
court  at  the  instance  of  the  plaintiff,  among  which  were  the 
following :  (3.)  "  If  the  jury  find,  from  the  evidence,  that  the 
defendant  has  broken  its  contract  with  plaintiff,  in  respect  of 
any  or  either  of  the  alleged  breaches  set  forth  in  the  complaint, 
original  or  amended,  whereby  the  plaintiff  has  been  injured  or 
damaged,  then  the  measure  of  damages  plaintiff  is  entitled  to 
recover,  as  shown  by  the  evidence,  is  the  injury  and  damage  lie 
has  sustained  by  such  breach,  from  the  time  he  is  shown  by  the 
evidence  to  have  entered  on  the  performance  of  the  contract, 
until  the  first  day  of  February,  1883,  and  what  the  value  of  said 
contract  would  have  been  to  him  during  the  whole  of  said  period, 
if  it  had  not  been  broken  by  the  defendant."  (6.)  "  If  the  jury 
believe,  from  the  evidence,  that  the  defendant  has  failed  or  re- 
fused to  pay  to  plaintiff  ten  percent,  commissions  on  all  sales  of 
oil  manufactured  or  refined  by  the  defendant,  and  sold  in 
Georgia,  between  the  28th  day  of  November,  1881,  and  Feb- 
ruary, 1883;  then  said  failure  was  and  is  a  breach  of  said 
written  contract  offered  in  evidence,  and  plaintiff  is  entitled  to 
recover  of  defendant  such  damages  as  he  has  shown  by  the 
evidence  he  may  have  sustained  by  such  breach."  (8.)  "  If 
the  jury  believe,  from  the  evidence,  that  the  one  hundred  bar- 
rels of  the  defendant's  oil  shown  by  the  evidence  to  have  been 
sold  to  Chess,  Carles  &  Co.,  or  any  part  thereof,  was  so  sold  in 
consequence  of,  or  as  the  result  of  plaintiff's  negotiations  in 
Atlanta,  Georgia,  with  the  general  agent  of  said  firm,  then  the 
plaintiff  is  entitled  to  recover  commissions  on  such  portion  of 
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said  one  hundred  barrels  as  the  evidence  shows  ivas shipped  into 
Georgia  ;  provided  the  jury  furtiier  believe,  from  the  evidence, 
that  tlie  defendant,  under  all  the  circumstances  of  said  transac- 
tion, as  shown  by  the  evidence,  either  knew,  or  ought  to  have 
known,  that  said  sale  of  oil  wjis  in  consequence  of,  or  the  resnlt 
of  plaintiff's  negotiations  with  said  agent ;  and  provided,  also, 
the  jury  further  find  from  the  evidence  that  the  defendant  has 
never  paid  plaintiff  any  commissions  on  such  portion  of  said -oil 
as  they  may  find  was  so  shipped  into  Georgia." 

The  rulings  of  the  court  on  the  pleadings,  adverse  to  the  de- 
fendant, the  several  rulings  on  evidence  to  which  exceptions 
were  reserved,  the  charges  given,  and  the  refusal  of  charges 
asked,  are  now  assigned  as  error,  making  in  all  liftyUve  assign- 
ments of  error. 

Arrinoton  &  Graham,  for  appellant,  insisting  on  each  of 
the  assignments  of  error,  cited  tlie  following  authorities:  (1.) 
That  none  of  the  breaches  assigned  in  the  complaint  justified  a 
rescision  of  the  contract  by  tiie  plaintiffs — Addison  on  Con- 
tracts, §  360;  Rankin  v.  Darnell,  11  I>.  Monroe,  30,  or  52 
Amer.  Dec.  557.  (2.)  That  the  damages  claimed  were  remote, 
uncertain,  and  speculative — Pollak  dt  Co.  v.  Gantt^  69  Ala. 
373;  Hoioe  Machine  Co.  v.  Bryson,  44  Iowa,  159,  or  24  Amer. 
Rep.  735 ;  GHpin  v.  Culver,  16  N.  Y.  489;  Wait's  Actions  «k 
Defenses,  vol.  2,  p.  443;  French  v.  Ramage^  2  Nebr.  254; 
Burton  V.  Holley,  29  Ala.  318;  Sim»v.  Glazener,  14  Ala.  695  ; 
BoUingv.  Tate,  65  Ala.  417;  Washburn  v.  Iluhhard,  6  Lan- 
sing, N.  Y.  11;  Olmstcadv.  Burke,  25  Illinois,  86;  Mastersun 
V.  Ml  Vernon,  58  N.  V.  391. 

Braoo  &  Thorington,  conira,  cited  the  following  authorities : 
Code  of  1876,  Forms  10  and  11,  pp.  702-03;  LivingHion  v. 
Pippin,  31  Ala.  512;  Boyhton  v.  Sherran,  31  Ala.  538;  36 
Ala.  61;  8  Ala.  234;  7  Hill,  N.  Y.  61;  14  Mich.  34;  8  Barb. 
412;  89  N.  Y.  37;  71  N.  Y.  118;  7  Cnsh.  Mass.  516;  31  Vt. 
5S2  ;  33  Vt.  80  ;  4  Otto,  214 ;  3  Woods,  C.  C.  287 ;  127  Mass. 
518 ;  49  Vt.  304 ;   United  States  v.  Speed,  8  Wallace,  84. 

STONE,  C.  J.— The  present  suit  grew  out  of  an  e.xecntory 
agreement,  containing  mutuaPstipulations.  Commencing  about 
the  first  of  December,  1881.  it  was  to  continue  three  years. 
The  business  of  the  corporation — appellant  here — was  that  of 
refining  cotton-seed  oil,  and  the  object  of  the  contract  was  the 
introduction  and  establishment  of  a  market  for  the  sale  of  its 
oil  in  the  State  of  Georgia.  The  agreement  was  in  writing, 
signed  bv  both  parties  ;  and  by  its  terms  Barton  was  constituted 
traveling  agent,  with  authority  to  make  sales,  either  through 
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himself  or  agents,  to  pay  his  own  and  agents'  expenses  of  every 
kind,  and  to  have  for  liis  compensation  ten  per-cent.  of  the 
amount  of  his  sales.  He  was  to  have  the  sole  right  of  selling 
in  Georgia;  but  was  subject  to  the  orders  of  the  company. 
The  refining  company  was  necessarily  bound  to  furnish  the  oil 
with  which  to  fill  Barton's  contracts.  The  contract  is  very  gen- 
eral in  its  expressed  provisions,  and,  hence,  jnany  of  the  duties 
it  imposes  are  left  to  the  usages  of  such  trade,  if  there  be  such, 
and  to  implications  springing  out  of  the  nature  of  the  trans- 
action. Tiiere  is  no  testimony  of  any  usage  in  such  dealings, 
and  we  need  not  consider  that  question. 

What  are  the  implications  ?  Barton  bound  himself  to  give 
the  service  his  time,  his  energy,  and  a  faithful  effort  to  make 
sales,  and  to  establish  a  trade  and  market  for  the  company's 
oils;  and  all  this,  in  the  best  good  faith,  for  the  promotion  of 
the  company's  interests.  Save  his  stipulated  compensation  of. 
ten  per-cent.,  he  could  have  no  aim  or  interest  in  antagonism  to 
the  interest  of  the  company.  lie  must  defray  all  expenses  in- 
cident to  the  agency,  and,  in  this  matter,  could  call  on  the 
company  for  no  assistance.  He  was  to  be  subject  to  the  orders 
of  the  company.  This  must  relate  to  the  matter  of  making 
sales,  for  there  is  nothing  else  for  it  to  relate  to.  This  would 
embrace  the  mode  and  manner  of  payment,  and  the  matter  of 
delivering  the  goods  when  sold,  and  also  the  question  of  price, 
under  rules  to  be  presently  stated.  He  must  sell  for  cash, 
unless  this  is  varied  by  a  usage  of  trade,  or  by  authority  from 
his  principal. 

The  implied  duties  resting  on  the  refining  company  were 
equally  binding  on  it.  They,  too,  must  have  been  performed 
in  the  best  of  good  faith,  in  honest  promotion  of  the  common 
aim  to  establish  the  desired  trade.  Barton  was  subject  to  the 
company's  orders  ;  but  those  orders  must  have  been  given  in 
promotion  of  the  enterprise,  not  to  thwart  its  purposes.  They 
could  stipulate  the  price  at  which  their  oils  should  be  sold,  and, 
in  doing  so,  could  take  into  the  account  the  cost  of  production, 
and  the  rates  of  their  home,  or  other  accessible  markets,  if  such 
were  available.  If,  by  force  of  competition  of  an  equal,  or 
inferior  grade  of  goods,  or  by  cutting  of  rates,  they  could  not 
enter  into  the  market  without  a  loss,  the  contract  imposed  on 
them  no  obligation  to  so  scale  down  their  prices,  as  to  leave  them 
without  a  reasonable  profit  on  their  merchandise.  The  contract 
was  conceived  in  the  spirit  of  mutual  benefit.  On  the  other 
hand,  the  contract,  in  its  spirit,  required  that  the  price  of  the 
goods  should  not  be  raised  so  far  above  remunerative  prices,  as 
to  defeat,  or  substantially  hinder  sales.  Nor  could  the  price  be 
raised  above  rates  which  would  yield  a  reasonable  profit,  as  a 
means  of  getting  rid  of  Barton's  agency.     And  the  company 
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was  bound,  with  no  undne  delay,  to  perforin  Barton's  contracts 
of  sale.     This,  for  the  common   benefit  of  both  parties,  and  in 
the  true  spirit  of  the  contract. 

About  two  months  after  Barton  entered  upon  the  agencj, 
the  company,  in  reply  to  a  request  of  his,  wrote  him  as  follows: 
"  When  here,  you  mentioned  about  thirty  days  acceptance ; 
and  after  thinking  of  it,  1  now  say,  that  in  all  cases  have  buyers 
remit  by  P.  ().  order,  if  possible,  on  delivery,  as  we  prefer  it 
in  all  cases  ;  and  do  not  mention  thirty  days  acceptance,  except 
in  extreme  cases  ;  and  i>e  sure  they  are  all  good  men."  ''  Ex- 
treme cases,"  mentioned  in  this  note,  must  mean,  that  the  au- 
thority was  not  conferred,  except  it)  those  cases  wheft;  the  thirty 
days  indulgence  appeared  to  be  a  condition  of  effecting  a  sale, 
to  a  financially  good  man  :  only  in  such  conditions  was  the 
thirty  days  indulgence  allowed  to  l)e  given.  Now,  this  was  in 
no  sense  a  contract,  nor  was  it  the  modification  of  a  contract. 
No  promise,  or  other  consideration,  moved  from  Barton.  It 
was  one  of  the  orders,  or  directions  of  the  company  ;  properly 
speaking,  a  parol  license.  Such  license  is  always  sufficient 
excuse  for  any  act  done  under  it  while  it  is  allowed  to  stand, 
but  no  longer.  It  can  be  revoked  or  modified  at  the  will  or 
caprice  of  him  who  grants  it. —  C/tamberft  v.  Seay,  73  Ala.  373. 

On  the  21st  March,  1882,  the  company  wrote  to  Barton  as 
follows :  *'  You  favor  of  20th  inst.  received,  and  noted.  In 
reply  to  your  statement,  that  you  do  not  guarantee  any  bills, 
and  such  was  not  contemplated  in  our  contract,  I  will  only  say 
that,  hence fort/i,  you  will  understand  that  you  are  not  authorized 
to  sell  hills  that  you  do  7wt  guarantee,  and  that  this  has  always 
been  our  understanding  of  the  arrangement  between  us."  The 
authority  to  sell  on  thirty  days  time  being  only  a  license,  and 
not  a  contract,  the  company  w^as  authorized  to  modify  it;  and 
the  order  of  March  21st,  copied  above,  was  so  far  a  modifica- 
tion of  the  license  previously  given,  as  to  take  away  Barton's 
right  to  sell  on  time,  without  himself  becoming  the  guarantor 
of  the  payment. 

It  was  contended  by  the  appellee  in  the  court  below,  and  the 
contention  is  renewed  here,  that  the  refining  company  violated, 
and  thus  broke  up  the  contract,  in  the  spring  of  1S82,  and 
thereby  injured  plaintitf,  in  thfs  ;  that  it  deprived  him  of  the 
opportunity  of  earning  and  realizing  large  profits,  which  he 
could  have  done,  if  permitted  to  continue  in  the  agency.  The 
company  does  not  concede  that  it  violated  its  contract ;  but  it 
takes  the  position,  that,  if  this  issue  should  l>e  determined 
against  it,  the  damages  claimed  are  of  the  class  called  specula- 
tive, can  not  be  estimated  with  proximate  certainty,  and  there- 
fore can  not  be  recovered,  no  matter  how  closely  they  may 
have  followed  the  breach.     The  precise  form  of  the  argument 
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is,  that  no  standard  can  be  furnished  for  estimating  such 
damages.  In  Brigluim  v.  Carlisle,  at  the  present  term — a  case 
not  distinguishable  from  this  on  the  point  under  discussion — 
the  question  was  very  carefully  considered,  and  we  reached  the 
conclusion,  that  such  damages  depend  on  too  many  contingen- 
cies to  be  the  subject  of  a  recovery.  We  need  not  repeat  the 
argument. — See,  also,  Cin.,  Selma  cS;  Mobile  Railway  Co.  v. 
Evans^  at  the  present  term  ;  Pollock  v.  Gantt,  69  Ala.  373. 
In  fact,  the  success  of  such  enterprise  depends  on  so  many  con- 
tingencies, that  we  can  conceive  of  no  means  of  making  the 
necessary  proof,  on  whicii  to  found  a  verdict.  No  rule  for  such 
ascertainment  can  be  predicated.  Past  success  in  the  same,  or 
a  similar  enterprise,  will  not  do.  Conditions  may  not  always 
remain  the  same. —  Washburn  v.  Hubbard,  6  Lansing,  11  ; 
Masterson  v.  Mount  Vernon,  58  N.  Y.  391 ;  Lewis  v.  Atlas 
Mut.  Life  Ins.  Co.,  61  Mo.  534  ;  2  Wait's  Ac.  &  Def.  443. 

It  results  from  what  is  stated  above,  tliat  the  judgment  in 
this  case  must  be  reversed  on  many  of  the  rulings. 

The  complaint  and  amended  complaint  contain  many  aver- 
ments of  breach,  and  there  are  many  demui-rers  thereto.  Some 
of  the  breaches  are  insntiicient.  We  will  not  notice  all  the  im- 
perfections, but  will  call  attention  to  some  of  them.  These, 
with  the  principles  declared  above,  will,  we  trust,  furnish  a 
sutticient  guide  for  another  trial.  The  following  are  imperfec- 
tions in  the  original  complaint :  The  first  breach  should  have 
averred  some  amount  of  sales.  The  second  breach  should  have 
averred  that,  when  the  alleged  other  agent  was  sent  to  Georgia 
to  make  sales,  plaintiff  was  still  performing  the  duties  of  agent 
under  the  contract,  or  was  prevented  from  doing  so  by  the 
wrongful  act  of  defendant.  The  third  should  have  averred 
some  amount  of  sales,  for  compliance  with  which  defendant 
failed  to  furnish  oil.  Assignments  numbered  3|^,  4,  5.  6,  7  and 
8,  we  need  not  specially  comment  on.  The  principles  declared 
above  will  determine  when,  and  to  what  extent,  they  need 
amendment.  These  remarks  apply  equally  to  amendments.of 
the  complaint,  as  shown  in  the  record. 

Extent  of  sales  made  by  plaintiff  was  competent  evidence,  as 
tending  to  furnish  a  basis  for  fixing  plaintiff's  compensation  for 
services  he  had  rendered.  It  was  not  competent  as  affording  a 
guide  for  estimating  future  or  prospective  profits.  This  was 
proper  subject  for  a  charge,  explanatory  of  the  extent  of  its 
admissibility.— 1  Brick.  Dig.  809,  §  87  ;  lb.  810,  §  98. 

That  part  of  the  general  charge  which  was  excepted  to,  has 
a  tendency  to  mislead.  This  will  not  reverse.  Appellant 
should  have  asked  an  explanatory  charge.  The  third  charge 
given  at  the  request  of  plaintiff  should  have  been  refused.  In 
the  cliarge  given  by  the  court  of  its  own  motion,  the  City 
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Court  erred,  in  the  following  lanfjuan:e  :  "  If  the  evidence 
shows  yon  [the  jury]  that  the  defendant  did  give  the  phiintiff 
such  authority  [authority  to  sell  on  time],  and  that  while 
plaintiff  was  exercising  the  same  defendant  did  not  withdraw 
it,  but  informed  plaintiff  he  would  be  required  to  guarantee  all 
such  sales,  such  requirement,  if  it  embarrassed  plaintiff  in  his 
operations,  and  prevented  him  from  making  sales,  was  a  breach 
of  contract."  We  have  shown  alxtve  that  the  authority  to  sell 
on  time  was  a  mere  order,  which  the  company  was  authorized 
by  the  contract  to  give,  or.  at  most,  a  mere  license.  The  ccmi- 
pany  was  not  only  authorized  to  revoke  it,  but  conld  modify  it 
at  its  pleasure.  It  was  not  a  contract.  If  it  had  been,  neither 
party  could  have  rescinded  or  modified  it  without  the  concur- 
rence of  the  other.  Each  would  have  l>eeM  equally  bound  by 
it,  or  neither  was  bound. — Cin.j  Selnia  <&  Mtjhtle  Railway  Co. 
V.  Ecang^  at  present  term. 

No  one  will  contend  that,  under  this  license.  Barton  was  com- 
pelled to  sell  on  time  ;  or  that,  if  he  had  refused  to  do  so,  it 
would  have  been  a  breach  of  his  agreement.  Not  being  lw>und 
himself,  the  compatiy  was  not  bound  to  continue  the  license 
any  longer  than  it  chose  to  grant  it.  It  liad  authority  to  con- 
tinue the  license,  to  revoke  it  absolutely,  or  t(»  modify  it. 
When  Barton  was  informed  he  would  not  be  permitted  to  sell 
on  time  except  on  his  own  personal  guaranty,  he  had  a  clear 
right  to  refuse  to  make  credit  sales  on  these  terms.  This  order 
was  no  breach  of  contract  on  the  cotnpany's  part,  and  it  con- 
ferred on  Barton  no  right  to  treat  the  contract  as  broken  by 
the  company. 

The  sixth  charge  should  not  have  been  given,  because  it  as- 
sumed as  fact,  without  hypothesis,  that  Barton  had  kept,  and 
was  keeping  his  part  of  the  contract,  and  that  the  company  had 
been  guilty  of  a  breach  on  its  part.  The  eighth  charge  is  ob- 
jectionable on  the  same  ground. 

Reversed  and  remanded. 


Caldwell  v.  Smith. 

Statutory  Real  Actimi  in  nature  of  Kjcctment^  by  Purchaser 
at  Mortgage  Sale  against  Mortgagor. 

1.  Who  in  proper  party  plaintiff;  amendment  by  striking  out  pariie*. 
A  statutory  action  in  the  nature  oT  ejerttnent  must  be  brought  in  the 
name  of  the  person  who  holds  the  legal  title ;  and  if  he  is'described  in 
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the  summons  and  complaint  as  suing  for  the  use  of  another  person,  these 
words  may  be  struck  out,  by  amendment  (Code,  §  3166),  as  surplusage. 

2.  Plea  of  tender  by  mortgagor,  to  purchaser  at  mortgage  sale. — A  plea 
of  tender,  not  accompanied  with  the  payment  of  the  money  to  the  clerk 
of  the  court,  is  demurrable  (Code,  ^  2997) ;  and  this  provision  applies  to 
a  plea  of  tender  interposed  by  the  mortgagor  in  defense  of  an  action  by 
the  purchaser  at  a  sale  under  the  mortgage,  although  it  is  declared  by 
another  statute  (§  2879)  that  the  tender  "  has  the  effect  to  re-invest  him 
with  the  title." 

3.  Estoppels;  general  principle  governing. — In  modern  times,  the  doc- 
trine of  estoppel  has  lost  the  odium  once  attached  to  it,  and  it  is  now  re- 
garded as  an  important  and  u.seful  principle,  having  its  origin  in  moral 
duty  and  public  policy,  intended  for  the  promotion  of  common  honesty 
and  the  prevention  of  fraud ;  the  general  principle  being,  that  when  a 
party  has  procured  an  advantage  to  himself,  or  has  induced  another 
person  to  act  to  his  own  prejudice,  by  the  admission  or  assertion  of  any- 
thing as  a  fact,  he  shall  not  be  allowed,  in  a  subsequent  suit  founded 
on  the  same  subject-matter,  to  contradict  that  a<lmis8ion  or  assertion. 

4.  Estoppel  as  between  landlord  and  tenant. — When  the  tenant  enters 
into  the  possession  on  the  faith  of  his  lease,  or,  being  in  possession,  is 
permitted  to  remain  on  recognition  of  the  landlord's  title,  he  is  estopped 
from  setting  up  an  outstanding  title  in  defense  of  an  action  by  his  land- 
lord during  the  continuance  of  his  estate. 

5.  Same;  conclusiveness  of  judgment. — Where  the  mortgagor,  remain- 
ing in  possession  after  a  sale  under  the  mortgage,  and  being  sued  by  a 
sub-purchaser,  denied  his  tenancy  under  the  plaintiff,  and  claimed  to 
hold  under  the  original  purchaser,  and  thereby  (with  other  pleas)  de- 
feated that  action ;  he  can  not  defeat  a  subsequent  action  by  the  original 
purchaser,  by  pleading  and  proving  that  he  held  possession  as  the  tenant 
of  said  .sub-purchaser. 

Appeal  frotn  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  John  Moore. 

This  action  was  brought  by  Albert  A.  Smith,  against  J.  De- 
catur Caldwell,  to  recover  the  possession  of  a  tract  of  land  par- 
ticularly described  in  the  complaint,  with  damages  for  its  de- 
tention ;  and  was  commenced  on  the  29th  July,  1879.  In  the 
original  sumtTions  and  complaint  the  plaintiff  was  described  as 
suing  "  for  the  use  of  John  D.  Alexander,  Alexander  C.  Da- 
vidson, Frederick  A.  McNeill,  and  John  T,  Hollis;"  but,  after 
demurrer  sustained  to  the  complaint,  the  court  allowed  the  sum- 
mons and  complaint  to  be  amended,  against  the  objection  of 
the  defendant,  by  striking  out  this  averment,  and  leaving  said 
Smith  as  sole  plaintiff  in  his  own  right.  Caldwell  died  pend- 
ing the  suit,  and  the  action  was  thereupon  revived  against  his 
administrator  and  his  heirs  at  law,  who  appeared,  and  filed  five 
pleas.  The  first  plea  was  not  guilty,  and  the  fifth  was  the 
statute  of  limitations  of  ten  years ;  and  the  cause  was  tried  on 
issue  joined  on  these  two  pleas.  The  other  pleas,  to  which 
demurrers  were  sustained,  were  in  these  words: 

2.  "Defendants  say,  that  the  said  lands  sued  for  in  this 
case  were,  to-wit,  on  the  14th  December,  1868,  under  an  alleged 
mortgage  and  power  of  sale  alleged  to  have  been  made  by  said 
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J.  D.  Caldwell  to  Patrick,  Irwin  tfc  Co.,  sold  by  baid  John  D. 
Alexander"  (Aud  the  three  other  persons  for  whose  nse  the 
suit  was  originally  brought),  "they  claiming  to  Ik;  the  assignees 
of  said  Patrick,  Irwin  »fc;  Co.,  and  the  riglit  to  sell,  under  an 
alleged  power  of  sale  made  by  said  J.  D.  Caldwell,  on  the  'J4tli 
September,  1868,  to  said  Patrick,  Irwin  &  Co.  ;  that  a  sale  of 
said  lands  was  made,  under  said  alleged  power  of  sale,  on  the 
14th  December,  1868,  and  at  said  sale  said  lands  were  pur- 
chased by  one  Albert  A.  Smith,  for  the  sum  of  $3,00U ;  that 
said  J.  D.Caldwell  did.  according  t(»  law.  after  said  sale,  deliver 
the  possession  of  the  said  lands  to  the  said  purchaser;  that  on 
the  13th  December,  1870,  within  two  years  after  said  sale,  the 
said  J.  D.  Caldwell  tendered  to  the  said  Albert  A.  Smith  the 
purchase-money,  $3,000,  with  ten  percent,  ^^/'tf/jnt/w  thereon, 
and  other  lawful  charges.  And  defendants  aver  that,  by  the 
said  tender  so  made  by  said  Caldwell,  he,  the  said  J.  D.  Cald- 
well, was  re-invested  with  the  title  to  said  lands,  and  that  these 
defendants  are  his  heirs  at  law  and  the  administrator  of  his 
estate."  The  third  plea  averred  the  sale,  delivery  of  posses- 
sion and  tender,  in  the  same  words  as  the  second,  and  then 
added  :  "  And  defe?»dants  aver  that,  by  the  said  tender  so  made 
by  the  said  Caldwell,  he,  the  said  J.  D.  Caldwell,  was  thereby 
invested  with  the  right  of  possession  to  said  lands,  and  was  in- 
vested with  the  said  right  of  possession  at  the  time  this  suit 
was  instituted  ;  and  that  these  defendants  are  his  heirs,"  &c. 
The  fourth  plea  averred  "  that,  on  the  14th  Deceuiber,  1870, 
the  day  after  said  tender  was  made,  said  J.  D.  Caldwell  was 
then  and  there  lawfully  in  the  possession  of  said  lands  sued  for 
in  this  action,  claiming  said  lands  adversely  since  said  14th  De- 
cember, 1870,  against  all  the  world  ;  and  that  the  said  Caldwell, 
and  these  defendants  since  his  death,  have  continuously  remained 
in  the  adverse  possession  of  said  lands,  up  to  the  date  of  the 
filing  of  this  plea,  and  still  are  in  adverse  possession  thereof." 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  the  mortgage  executed  by  said  Caldwell  to 
Patrick,  Irwin  ife  Co.,  which  was  dated  November  5th,  1870, 
and  conveyed  the  lands  here  sued  for ;  and  this  mortgage  was 
admitted  as  evidence  by  the  court,  against  several  objections  on 
the  pai't  of  the  defendant  going  to  the  regularity  and  sufficiency 
of  its  execution  and  acknowledgement.  This  mortgage  and 
the  note  which  it  was  given  to  secure,  were  each  transferred 
by  said  Patrick,  Irwin  tfe  Co.,  by  assignment  dated  March  13th, 
1868,  to  said  J.  D.  Alexander  and  others  :  and  these  assign- 
ments were  admitted  as  evidence  by  the  court,  against  the  ob- 
jections and  exception  of  the  defendant.  The  assignment  of 
the  note  was  thereon  indorsed,  and  was  in  these  words :  "  Pay 
the  within,  which  is  secured  by  mortgage,  and  we  transfer  the 
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mortgage  with  this  note,  to  J.  D.  Alexander,  John  T.  Hollis, 
A.  C.  Davidson,  and  F.  A.  McNeill."  The  transfer  of  the 
mortgage  was  indorsed  on  a  certified  copy,  the  original  not 
being  at  hand  at  the  time,  and  was  in  these  words  :  '•  We 
transfer  this  mortgage,  with  accompanying  note  described 
therein,  to  J.  D.  Alexander,  John  T.  Hollis,  A,  C.  Davidson, 
and  F.  A.  McNeill."  The  mortgage  contained  no  power  of 
sale,  but  on- the  24th  September,  1868,  said  Caldwell  executed 
to  said  Patrick,  Irwin  &  Co.  a  written  instrument  under  seal, 
which,  after  reciting  the  execution  and  consideration  of  the 
mortgage,  and  the  fact  that  it  contained  no  power  of  sale,  pro- 
ceeded thus  :  "  Now,  therefore,  in  consideration  of  the  indul- 
gence granted  to  me  upon  said  debt  by  said  Patrick,  Irwin  & 
Co.,  and  in  order  to  save  trouble  and  expense  of  further  legal 
proceedings  in  order  to  close  said  mortgage,  and  to  effect  a  sale 
of  the  land  under  the  same,  I  hereby  consent  that  said  Patrick, 
Irwin  &  Co.,  or  their  assignees,  or  legal  representatives,  may 
and  shall  have  full  and  complete  legal  authority  to  close  said 
mortgage  by  the  sale  of  said  lands,"  &c.,  specifying  the  notice 
to  be  given,  ''  and  aj)ply  the  proceeds  of  said  sale  to  the  pay- 
ment of  said  note  therein  described,"  &c.  This  instrument 
was  offered  in  evidence  by  the  plaintiff,  and  was  admitted  by  the 
court,  against  the  objections  and  exceptions  of  the  defendant. 
Under  the  mortgage  and  this  power  of  sale,  the  lands  were  sold 
on  the  14th  December,  1868,  by  said  Alexander  et  al.,  as  the 
assignees  of  Patrick,  Irwin  &  Co.,  and  a  deed  was  executed  by 
them  to  said  Albert  A.  Smith,  the  plaintiff  in  this  action,  as 
the  purchaser  at  the  sale.  The  defendant  objected  to  the  ad- 
mission of  this  deed  as  evidence,  and  also  to  the  proof  of  the 
advertisement  of  the  sale,  insisting  that  the  advertisement  and 
sale  were  not  regularlj'  made  ;  and  he  reserved  exceptions  to 
the  overruling  of  his  several  objections.  This  was  the  plaintff's 
documentary  title,  and  the  decision  of  this  court  renders  it  un- 
necessary to  state  the  objections  urged  by  the  defendant,  and 
duly  reserved  by  exception,  to  the  different  parts  of  it. 

"  The  plaintiff  offered  in  evidence  a  portion  of  the  bill  of 
exceptions  reserved  on  a  former  trial  in  the  case  of  John  D. 
Alexander,  Alex.  C.  Davidson,  Fred.  A.  McNeill  and  John  T. 
Hollis,  as  plaintiffs,  against  said  J.  D,  Caldwell,  as  defendant, 
the  same  being  a  part  of  the  testimony  of  said  Caldwell  on  said 
trial,  as  follows  :  '  The  plaintiffs  then  introduced  the  defendant 
as  a  witness,  who  testified,  that  the  plaintiffs  offered  for  sale 
the  said  lands  sued  for,  as  the  assignees  of  Patrick,  Irwin  & 
Co.,  under  the  mortgage  and  power  of  sale  aforesaid,  at  Cam- 
den, Alabama,  on  the  14th  December,  1868 :  that  one  A.  A. 
Smith  became  the  purchaser  at  said  sale,  for  the  sum  of  $3,000  ; 
and  that  lie,  said   Caldwell,  continued  in  the  possession  of  said 

Vol.  lxxvii. 


1884.]  OF  ALABAMA.  161 

[Caldwell  V.  Smith.] 

lands  as  the  tenant  of  said  Smith,  and  paid  rent«  for  said  lands 
for  the  years  1869  and  1S70,  up  to  the  date  of  said  tender.' 
The  plaintiff  then  introduced  said  F.  A.  McNeill  as  a  witness, 
who  testified,  that  he  was  present  at  said  sale  on  the  14th  De- 
cember, 1868,  and  that  said  J.  D.  Caldwell  was  also  present. 
The  defendants  then  introduced  one  Savage  as  a  witness,  and 
stated  to  the  court  that  they  proposed  to  prove  by  said  witness, 
under  the  general  issue,  the  facts  as  to  a  tender  set  out  in  the 
second  and  third  pleas ;"  which  evidence  the  court  excluded, 
on  the  plaintiff's  objection,  and  the  defendants  excepted.  The 
defendants  offered  in  evidence,  also,  a  conveyance  of  the  lands 
to  said  J.  D.  Caldwell  by  Jno.  F.  Bailey,  as  assignee  in  bank- 
ruptcy of  said  Caldwell,  which  was  dated  April  2l6t,  1869,  and 
all  the  proceedings  in  the  matter  of  said  Caldwell's  bankruptcy, 
including  his  discharge  as  a  bankrupt,  which  was  dated  Decem- 
ber 6th,  1869 ;  and  they  reserved  exceptions  to  the  several  rul- 
ings of  the  court  excluding  each  portion  of  this  evidence.  The 
defendants  then  offered  in  evidence  a  quit-claim  deed  for  the 
lands,  executed  by  plaintiff  to  said  Alexander,  David8on,McNeill 
and  Ilollis,  which  was  dated  July  2d,  1872  ;  but  this  deed,  also, 
was  excluded  by  the  court,  on  tlie  plaintiff's  objection,  and  the 
defendants  excepted. 

"  The  defendants  introduced  said  F.  A.  McNeill  as  a  witness, 
who  testified,  that  he  did  not  know  from  whom  said  Caldwell 
rented  said  lands  after  said  sale  on  the  14th  December,  1868, 
hut  that  he,  as  one  of  the  parties  interested,  collected  part  of 
the  rent  for  the  years  1869  and  1870  from  S.  J.  Cumming,  who 
claimed  to  be  acting  as  the  agent  of  said  Alexander,  Davidson, 
Hollis  and  McNeill,  in  renting  out  said  lands  for  said  years. 
The  defendants  then  introduced  said  S.  J.  Cumming  as  a  wit- 
ness, who  testified  that  he,  as  the  agent  of  said  Alexander,  Da- 
vidson, Hollis  and  McNeill,  rented  said  lands  to  said  Caldwell, 
for  each  off  said  years  1869  and  1870,  and,  after  deducting  his 
charges,  paid  over  said  rents  to  some  of  said  parties  named,  or 
to  some  one  for  them  ;  that  he  rememlKjred  paying  part  of  said 
rents  to  said  McNeill  ;  and  that  said  Caldwell  refused  to  rent 
said  lands  for  the  year  1871,  on  the  ground  that,  having  made 
a  tender  to  said  Smith,  of  the  purchase-money  and  interest,  the 
title  to  the  lands  was  thereby  re-invested  in  himself.  The 
plaintiff  then  introduced,  in  rebuttal,  the  original  summons  and 
complaint  in  the  case  of  said  Alexander,  Davidson,  IFollis  and 
McNeill,  as  plaintiffs,  against  said  J.  D.  Caldwell  as  defendant, 
together  with  the  defendant's  pleas  in  said  action."  The  action 
was  brought  to  recover  the  same  lands  now  sued  for,  and  was 
commenced  on  the  5th  ?^ebruary,  1878.  The  defendant's  pleas, 
as  copied  in  the  transcript,  were — 1st,  not  guilty  ;  2d,  a  special 
plea  of  tender  ;  3d,  a  suggestion  of  adverse  possession  and  the 
11 
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erection  of  valuable  improvements.  The  plea  of  tender  averred 
the  sale  of  the  land  on  tlie  14th  December,  1868,  and  the  pur- 
chase by  All)ert  A.  Smith  at  that  sale,  and  then  proceeded  : 
"that  this  defendant  remained  in  possession  of  said  lands  after 
said  sale  as  the  tenant  of  the  said  Albert  A.  Smith,  and  paid 
him  rent  therefor,  from  the  date  of  said  sale  to  the  13th  De- 
cember, 1870,  on  which  last  mentioned  day,  within  two  years 
after  said  sale  under  said  mortj^age  and  power  of  sale,  this 
defendant  redeemed  said  laid,  by  tendering  on  said  18th  De- 
cember, 1870,  the  said  purchase-money  with  ten  percent. j*;*?/" 
annitm.  thereon,  and  all  other  lawful  charges,  to  the  said  Albert 
A.  Smith,  the  purchaser  aforesaid  ;  and  defendant  avers  that, 
by  the  tender  so  made  by  him,  he  was  re-invested  with  the  title 
to  said  land." — See  the  report  of  that  case,  in  61  Ala.  543. 

It  was  agreed  that  the  damages,  if  the  jury  found  for  the 
plaintiflf,  should  be  assessed  at  $850  ;  and  the  above  being  all 
the  evidence,  the  court  charged  the  jury,  at  the  request  of  the 
plaintiff,  that  they  must  find  for  the  plaintiff,  if  they  believed 
the  evidence,  and  assess  his  damages  at  $850.  The  defendants 
duly  excepted  to  this  charge,  and  they  now  assign  it  as  error,  to- 
gether with  the  allowance  of  the  amendment  to  the  summons 
and  complaint,  the  judgment  on  the  demurrers  to  the  special 
pleas,  and  the  several  rulings  on  evidence  to  which  exceptions 
were  reserved  by  them. 

R.  Gaillard,  and  S.  J.  Gumming,  for  appellants. — (1.)  The 
suit  was  not  properly  brought,  and  no  recovery  could  be  had 
under  the  complaint.  Alexander  et  al.,  for  whose  use  the  suit 
was  brought,  "  must  be  considered  the  sole  party  on  the  record." 
Gode,  §  2891.  Therefore,  when  their  names  were  struck  out, 
there  was  no  plaintiff  of  record  ;  and  allowing  the  suit  to  pro- 
ceed in  the  name  of  Smith  as  the  real  plaintiff,  was  the  substi- 
tution of  an  entirely  new  party.  This  can  not  be  done  by 
amendment. — Teerv.  Sanford,  1  Ala.  525  ;  McBrayerv.  Cari- 
ker,  64  Ala.  50 ;  Dowling  v.  Blachnan,  70  Ala.  303  ;  Long 
V.  Patterson,  51  Ala.  408  ;  Johnson  v.  Martin,  54  Ala.  273  ; 
Crimm  v.  Crawford.,  29  Ala.  623;  Laird  v.  Moore,  27  Ala. 
328;  Friend  V.  Oliver.,  27  Ala.  532;  Anderson  v.  Robertson, 
32  Miss.  241  ;  MeKa^  v.  Broad,  70  Ala.  377  ;  Skinner  v.  Be- 
deU,  32  Ala.  44  ;  White  v.  Nance,  16  Ala.  345.  A  similar 
difficulty,  in  actions  for  the  recovery  of  land,  was  found  to 
exist  in  New  York,  and  was  remedied  by  statute. —  TIamilton 
V.  Wright,  37  N.  Y.  506  ;  Livingston  v.  ^Proseus,  2  Kill,  529  ; 
Tyler  on  Ejectment,  937-8.  (2.)  The  pleas  of  tender  were 
each  good  and  sufficient,  although  not  accompanied  with  the 
payment  of  the  money  into  court.  The  statute  requiring  that 
a  plea  of  tender  must  be  accompanied  with  the  payment  of  the 
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money  into  court  (Code,  §  2997),  it  is  submitted,  applies  only 
to  actions  on  contracts,  a  tender  beint,^  in  the  nature  of  per- 
formance ;  and  though  the  pluintifl  may  maintain  the  action, 
his  debt  not  being  extinguished,  he  recovers  neither  interest  nor 
costs.  But  the  statute  for  the  redemption  of  real  estate,  under 
which  this  tender  was  made  (Code,  §  2879),  gives  the  same  effect 
to  a  tender  as  to  a  payment,  declaring  that  '•  such  payment  or 
tender  has  the  effect  to  reinvest  him  with  the  title;"  and  it 
gives  an  action  for  the  recovery  of  possession,  if  the  tender  ie 
refused. — Triinhlev.  Williamson^  49  Ala.  525  ;  Johvtton  v.  Nab- 
ring^  50  Ala.  392 ;  MotTut  v.  Beehe  cfe  Ilenshaw^  54  Ala.  307 ; 
Carlin  v.  Jones^  55  Ala.  630  ;  Searcy  v.  OattSy  68  Ala.  Ill  ; 
Edwards  v.  Farmers''  Insurance  Co.^  21  Wendell,  488  ;  s.  c, 
26  Wendell,  557  ;  Kortright  v.  Cady,  21  N.  Y.  343  :  5  Rob. 
Prac.  947.  (3.)  The  defendant  should  have  been  allowed  to 
prove,  under  the  general  issue,  the  facts  set  up  in  the  pleas  of 
tender.  In  ejectment,  or  the  corresponding  statutory  action, 
the  plaintiff  must  recover  on  the  strength  of  his  ow^n  title — 
must  show  a  paramount  legal  title,  or  right  of  possession  as 
against  the  defendant,  both  at  the  commencement  of  the  suit, 
and  at  the  time  of  the  trial ;  and  any  evidence  is  admissible 
under  the  general  issue,  which  tends  to  disprove  his  right  to  re- 
cover.—Tyler  on  Ejectment,  75-7,  87,  176;  Slaughter  v. 
McBryd^.,  69  Ala.  510 ;  Scranton  v.  Ballard,  64  Ala.  402  ; 
Heflin  V.  Bingham,  56  Ala.  566  ;  Baucum  v.  George,  65  Ala. 
259;  5  T.  R.  110;  1  East,  246;  Chittv's  PI.  172,  209;  2 
Greenl.  Ev.  §§  303-30;  7  Cowen,  35;  10  Wendell,  112;  11 
Johns.  132.  (4.)  The  extract  from  the  bill  of  exceptions  in 
the  former  case  of  Alexander  et  al.  v.  Caldwell,  was  not  com- 
petent evidence  against  the  defendant  here. — Herman  on  Es- 
toppel, §  322  ;  S.  i&  N.  Railroad  Co.  v.  Wtwd,  72  Ala.  451. 
(5.)  At  law,  an  estoppel  resting  in  parol  can  have  no  effect  on 
the  title  to  land.— Cases  cited  in  1  Brick.  Dig.  796,  §  7  ;  Leh- 
man, Dui'T  (&  Co.  V.  Shook,  69  Ala.  486.  Mere  silence,  or 
an  omission  to  assert  a  right,  will  not  operate  an  estopj>el  in 
anv  case,  when  resulting  from  ignorance. — Allen  v.  Kellam^ 
69"  Ala.  442  ;  Oiceii  v.  Slatter,  26  Ala.  547  ;  Sloan  v.  Frothing- 
ham,  65  Ala.  593;  Colbert  v.  Daniel,  32  Ala.  314;  Walls  v. 
Grigshy,  42  Ala.  473.  (6.)  A  tenant  may  show  that  his  land- 
lord's title  has  expired  by  operation  of  law,  and  that  he  has  ac- 
quired an  independent  title  outside  of  his  tenancy. — Randolph 
V.  Carlton,  8  Ala.  606;  English  v.  Key,  39  Ala.  114;  Otis  v. 
McMillan,  70  Ala.  47;  Jackson  v.  Davis,  5  Cowen,  123; 
Tyler  on  Ejectnjent,  560  ;  Taylor's  Land.  «fe  Tenant,  597  ;  Her- 
man on  Estoppel,  §  349  ;  2  Greenl.  Ev.  §  305.  The  defendant 
did  not  enter  originally  under  either  Smith  or  Alexander  ;  and 
though  he  paid  rent  for  two  years,  up  to  the  time  of  the  tender, 
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under  the  supposition  that  the  sale  under  the  mort^^age  and 
power  was  valid  and  regular,  he  has  been  holding  in  adverse 
and  independent  right  ever  since  the  tender  ;  and  he  should  not 
now  be  estopped  from  showing,  as  he  did  in  this  case  by  the 
objections  urged  to  each  part  of  the  plaintiflF's  chain  of  title, 
that  no  title  ever  passed  by  that  sale,  and  that  he  paid  rent  in 
ignorance  and  misapprehension  of  his  own  rights. — Amer.  Law 
Review,  October,  1871,  p.  1  ;  Tewksherry  v.  McGeaff.  33  Cal. 
237 ;  Franliin  v.  Merida^  35  Cal.  55S  ;  h^graham  v.  Bald- 
win^ 9  N.  Y.  45 ;  Jackson  v.  Spear,  7  Wendell,  401  ;  Swift  v. 
Dean,  11  Vermont,  323;  Shnlts  v.  Flliott,  11  Humph.  183; 
Stokes  V.  McKibbev,  15  Penn,  St.  267;  Emory  v.  Harrison, 
15  Penn.  St.  ^15  ;  Shelton  v.  Carroll,  16  Ala.  148  ;  Pearce  v 
iV^2'a;,34  Ala.  183;  Jackson  v.  Zeake,\2Weude\\,  105.  (7.)  The 
judgment  rendered  in  the  former  suit  can  not  operate  as  a  bar 
or  estoppel  in  this  case.  The  judgment  was  one  of  nonsuit, 
and  the  only  point  actually  decided  was,  that  the  plaintiffs  there 
could  not  recover. — Freeman  on  Judgments,  §"  257-8,  252, 
261 ;  Jones  v.  McCall,  72  Ala.  368.  Several  pleas  were  iiled 
in  that  case,  and  the  record  does  not  show  on  what  issue  the 
decision  was  made. 

Brooks  &  Roy,  contra,  cited  Alexander  v.  Caldwell,  61  Ala. 
643  ;  Dane  v.  Glennon,  72  Ala.  160  ;  Hill  v.  Huckahee,  70  Ala. 
183  ;  Norwood  v.  Kirhy,  70  Ala.  397  ;  Herman  on  Estoppel, 
§  165  ;  Trustees  v.  Williams,  9  Wendell,  147  ;  Martin  v.  Ives, 
17  Serg.  &  R.  364  ;    Vanderver  v.  Wilson,  73  Ala.  389. 

SOMERVILLE,  J. — 1.  There  is  no  error  in  the  action  of 
the  court  allowing  the  plaintiff  to  amend  his  complaint,  by 
striking  out  the  beneficiaries  for  whose  use  the  suit  purported 
to  be  brought.  W^e  so  ruled  in  Dane  v.  Glennon,  72  Ala.  160, 
where  we  held,  that  sections  2890-91  of  the  Code  (1876)  had 
no  application  to  suits  in  ejectment. 

2.  The  demurrers  to  the  second  and  third  pleas  were  prop- 
erly sustained,  these  pleas  being  defective  for  failure  to  aver  a 
delivery  of  the  money  to  the  clerk  of  the  court,  which  money 
is  alleged  to  have  been  tendered  to  the  plaintiff  for  the  redemp- 
tion of  the  lands  in  controversy.  We  refuse  to  depart  from  the 
ruling  on  this  point  made  in  the  case  of  Alexander  v.  Caldwell, 
61  Ala.  543. 

3.  It  is  insisted  that  the  appellant  in  this  case  is  estopped 
from  denying  that  In's  intestate,  J.  Decatur  Caldwell,  was  the 
tenant  of  the  plaintiff,  holding  possession  of  the  lands  sued  for, 
under  the  plaintiff  as  a  landlord.  The  basis  of  this  alleged 
estoppel  is,  that,  in  an  action  of  ejectment  brought  by  one 
Alexander  for  these  same  lands,  in  July,  1879,  Caldwell  set  up 
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the  defense  tliat  lie  was  not  the  tenant  of  Alexander,  hut  of 
Smith,  and  that,  by  means  of  this  representation,  supported  by 
his  own  oath  in  evidence,  he  defeatea  said  action,  or  aerived  to 
himself  some  advantage  wliich  may  have  operated  to  obtain  a 
verdict  in  his  favor  under  the  issues  made  in  the  cause,  and 
thereby  induced  the  plaintiff  to  bring  the  present  action.  For 
this  reason,  it  is  contended,  Caldwell's  personal  representative 
can  not  be  permitted  to  defeat  this  suit  now  brought  by  Smith, 
by  asserting  that  he  was  Alexander's  tenant,  and  not  Smitli,  the 
plaintiff's.  In  other  words,  he  defended,  and  may  have  de- 
feated Alexander's  suit,  by  asserting  that  he  was  Smith's 
tenant ;  now  he  can  not  defeat  Smith's  suit,  by  asserting  that 
he  was  Alexander's  tenant — the  evidence  showing  that  he  was 
either  the  one  or  the  other. 

It  was  anciently  said,  that  estoppels  were  oilious,  because 
they  stopped  or  closed  one's  mouth  from  alleging  the  truth. 
Co.  Litt.  352  a.  But,  in  modern  times,  the  doctrine  has  cer- 
tainly lost  its  odium,  and  may  now  be  regarded  as  one  of  the 
"most  important,  useful,  and  just  agencies  of  the  law." — Bigeiow 
on  Estop.  44.  It  has  its  origin  in  moral  duty  and  public 
policy;  and  its  chief  purpose  is  the  promotion  of  common  hon- 
esty, and  the  prevention  of  fraud.  Where  a  fact  has  been 
asserted,  or  an  admission  made,  through  which  an  advantage 
has  been  derived  from  another,  or  upon  the  faith  of  which 
another  has  been  induced  to  act  to  his  prejudice,  so  that  a  de- 
nial of  such  assertion  or  admission  would  be  a  breach  of  good 
faith,  the  law  precludes  the  party  from  repudiating  such  rep- 
resentation, or  afterwards  denying  thetrutli  of  such  admission. 
1  Greenl.  Ev.  (14th  Ed.)  §§  27,  207.  So,  a  party  who  either 
obtains  or  defeats  a  judgment,  by  pleading  or  representing  any- 
thing in  one  aspect,  is  generally  held  to  be  estopped  from  giv- 
ing the  same  thing  another  aspect,  in  a  suit  founded  upon  the 
same  subject-matter. — Herman  on  Estop.  §  165.  It  was 
accordingly  held  by  us,  in  /////  v.  Iluckahee^  70  Ala.  1S3, 
where  a  defendant  had  defeated  a  former  suit  for  the  same 
cause  of  action,  on  the  ground  that  the  plaintiff  was  not  ad- 
ministratrix, by  reason  of  her  removal  from  such  office,  that, 
upon  a  second  suit  brought,  the  defendant  would  Ihj  estopped 
from  denying  the  existence  of  such  vacancy  in  the  administra- 
tion, and,  as  a  consequence,  from  denying  that  the  plaintiff's 
appointment  afterwards  made  was  regular  and  valid. 

4.  The  existence  of  the  relation  of  landlord  and  tenant,  as 
between  the  plaintiff  and  the  defendant  in  an  action  of  eject- 
ment, is  a  fact  of  vital  and  controlling  importance.  The  rnle 
is,  that  the  tenant  is  estopped  from  disputing  his  landlord's 
title,  so  long  as  he  continues  in  possession  of  the  demised  prem- 
ises.     After  taking  possession  on  the  faith  of  his  lease,  or 
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being  permitted  to  remain  in  such  possession,  in  recognition  of 
the  landlord's  title,  the  tenant  is  precluded  from  setting  up  an 
outstanding  title  with  the  view  of  defeating  that  of  the  land- 
lord.— Noinoood  V.  Kirhy,  70  Ala.  397 ;  Houston  v.  Farris, 
71  Ala.  570 ;  1  Greenl.  Ev.  §  207.  The  issue  made  on  the 
first  trial,  involving  the  relationship  of  the  parties,  was  one  in 
which  the  particular  defense  made  was  sufficient  to  defeat  the 
action.  It  does  not  matter  that  other  defenses  were  also  made. 
The  court  will  not  speculate,  in  such  case,  as  to  which  defense 
actually  controlled  the  verdict  of  the  jury.  Each  becomes  res 
adjiidicata.  It  is  sufficient  that  an  issue  was  made,  which  in- 
volved the  determination  of  the  fact  presented  for  defense,  and 
the  truth  or  falsity  of  which  the  jury  may  have  found  under 
the  pleadings. — Freeman  on  Judg.  §§  276  a,  272. 

The  evidence  is  conclusive  that  Caldwell  was  the  tenant 
either  of  Alexander,  or  of  Smith.  Having  possibly  defeated 
Alexander's  suit  by  proving  that  he  was  Smith's  tenant,  he  is, 
in  our  opinion,  now  estopped  from  attempting  to  defeat  Smith's 
suit,  for  the  same  subject-matter,  by  proving  that  he  was  Alex- 
ander's tenant.  The  law  of  estoppel  is  but  a  branch  of  the 
law  of  evidence,  and  such  evidence  is  precluded  by  every  con- 
sideration of  good  faith,  sound  morality,  and  public  policy. 

The  evidence  in  the  present  case  does  not  tend  to  prove  that 
the  landlord's  title  had  expired,  or  been  extinguished,  so  as  to 
bring  it  within  the  principle  settled  in  Houston  v.  Farris, 
71  Ala.  570 ;  s.  a,  74  Ala.  162.  The  tender  made  by  Caldwell 
to  Smith,  being  insufficient,  did  not  operate  to  affect  Smith's 
title. — Alexander  v.  Caldwell,  61  Ala.  543. 

Under  the  foregoing  principles,  the  defendant  could  take  no 
advantage  of  any  of  the  alleged  defects  of  plaintiff's  title,  and 
the  other  rulings  of  the  court  complained  of,  if  errors  at  all, 
are  errors  without  injury. 

The  judgment  should,  in  our  opinion,  be  affirmed. 

STONE,  C.  J.— In  Alexander  v.  Caldwell,  61  Ala.  543,  the 
questions  considered  were  raised  by  the  second  plea,  which, 
after  stating  that  the  lands  had  been  sold  under  the  power  of 
sale  attached  to  Caldwell's  mortgage,  at  wliich  sale  Smith,  the 
present  plaintiff,  became  the  purchaser,  proceeded  as  follows  : 
"  That  this  defendant  (Caldwell)  remained  in  possession  of  said 
lands  after  said  sale,  as  tenant  of  said  Smith,  and  paid  him 
rent  therefor,  from  the  date  of  said  sale,  to  the  13tli  day  of 
December,  1870 ;  on  which  last  mentioned  day,  and  within  two 
years  after  said  sale  under  said  mortgage  and  power  of  sale, 
the  defendant  redeemed  said  lands,  by  tendering  on  the  13th 
day  of  December,  1870,  the  purchase-money  with  ten  per-cent. 
per  annum  thereon,  and  all  other  lawful  charges,  to  said  Albert 
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A.  Smith,  the  purchaser  as  aforesaid  ;  and  defendant  avers  that, 
by  said  tender  as  aforesaid  by  him,  he  was  reinvested  with  the 
title  to  said  lands.  And  said  defendant  suggests  that  he  has, 
for  three  years  next  before  the  commencement  of  this  suit,  had 
adverse  possession  of  said  lands,  and  has  made  valuable  and 
permanent  improvements  thereon,  to  the  value  of  one  thousand 
dollars." 

Plaintiff  moved  to  reject  this  plea,  as  insufficient  and  frivo- 
lous, which  motion  the  court  overruled.  Plaintiff  then  demur- 
red to  the  plea,  and  the  court  overruled  the  demurrer.  Issue 
was  then  taken  upon  it,  and  there  was  a  verdict  and  judgment 
for  the  defendant.  On  this  issue,  Caldwell  himself  was  exam- 
ined as  a  witness,  and  testified  to  everv  Tnaterial  averment  of 
his  plea,  including  that  of  his  retaining  and  holding  possession 
under  Smith,  up  to  the  time  of  his  attempted  disseisin  of  his 
landlord  by  tender. 

On  appeal  to  this  court,  we  held  the  plea  fatally  defective 
as  a  plea  of  tender,  and  that  the  legal  title,  resting  in  Smith, 
had  not  been  thereby  devested.  The  effect  of  our  ruling  was, 
that  the  legal  title  remained  in  Smith,  so  far  as  he  and  Cald- 
well were  concerned.  Caldwell,  being  in  under  Smitii,  could 
not,  without  either  abandoning  the  possession,  or  by  showing 
that  plaintiff's  title  had  failed  by  agencies  other  than  his  own, 
be  heard  to  gainsay  Smith's  right  of  recovery,  unless  he  could 
show  his  tender  was  sufficient.  Such  are  the  disabilities  under 
which  a  tenant  rests  in  regard  to  his  landlord. — Ilimston  v. 
Farris,  71  Ala.  570;  Nonocmi  v.  Kirby,  70  Ala.  397;  Jian- 
dolph  V.  Ccuitan,  8  Ala.  606.  "VVe  ruled,  however,  in  that  case, 
that  Caldwell  was  not  estopped  from  asserting  adverse  posses- 
sion against  Alexander,  the  plaintiff  in  that  suit ;  and  so 
we  held,  that  while  the  defense,  as  a  plea  of  tender,  was  wholly 
insufficient,  as  a  defense  of  adverse  holding  it  was  sufficient, 
and  did  defeat  the  operation  of  the  conveyance  under  which 
Alexander  claimed.  Under  the  testimony  then  given — Cald- 
well's testimony — we  would  have  reversed  and  remanded  the 
cause,  with  such  ruling  as  that,  if  Smith  had  been  the  plaintiff, 
his  recovery  would  have  been  inevitable.  Alexander,  however, 
being  the  plaintiff  in  that  suit,  and  his  right  to  recover  being 
denied,  because  of  Caldwell's  self-testified  defense  that  he  held 
adversely  when  Alexander's  title  accrued,  we  declined  to  re- 
mand the  cause  for  another  trial.  We  declined  to  remand,  be- 
cause, as  the  pleadings  and  proof  then  appeared,  Alexander 
never  could  recover,  although  Caldwell's  title  was  invalid. 

If  it  had  appeared  on  that  trial,  as  it  is  attempted  to  l>e  shown 
in  this,  that  Caldwell  had  remained  in  jwssession  as  Alexander's 
tenant,  we  would  have  reversed  and  remanded  the  cause,  with 
such  directions  that  there  must  have  been  a   judgment   for 
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plaintiff.  The  question,  in  its  last  analysis,  is  then  reduced  to 
this:  Pleading  and  proof  of  tenancy  taken  under  Smith,  de- 
feats Alexander's  action ;  in  this,  Smith's  suit,  it  is  sought  to 
defeat  the  plaintiff  by  proving  that  Caldwell's  tenancy  was 
taken  under  Alexander.  On  the  strength  of  Caldwell's  testi- 
mony on  the  first  trial,  he  obtained  a  valuable  benefit  in  the 
defeat  of  Alexander's  suit.  It  is  now  attempted,  by  disproving 
what  was  then  proved,  to  secure  to  Caldwell's  estate  another 
benefit,  in  defeating  Smith's  suit.  One  of  these  lines  of  de- 
fense must,  of  necessity,  be  untrue.  We  may  concede  it  was 
the  first.  Yet,  under  its  maintenance  as  true,  Caldwell  gained 
tiiat  suit.  He  will  not  be  allowed  to  deny  it,  as  a  means  of  de- 
feating this. — Hill  V.  Huclmbee,  70  Ala.  183. 

I  concur  in  the  judgment  of  affirmance  in  this  case. 


National  Commercial  Bank  v.  Miller 

&€o. 

Ancillary  Garnishment'  Judgment  Discharginy   Garnishee. 

1.  Gnrnishment;  v-hat  demands  may  he  reached  by. — A  debt  or  demand, 
for  which  the  owner  can  not  maintain  an  action  of  debt  or  indebitatus 
assumpsit  in  his  own  name,  can  not  be  reached  and  condemned  by  gar- 
nishment at  the  snit  of  his  creditors. 

2.  Check  on  bank  or  debtor;  not  assignment  of  funds  in  hands  of 
drawee. — A  check,  drawn  and  delivered  to  the  person  to  whose  order  ills 
payable,  does  not,  without  acceptance  by  the  drawee,  operatgjis  an  as- 
signment of  the  sum  in  his  hands  for  which  it  is  given  ;  it  mayjevoked  b^ 
the  drawer,  at  any  time  before  acceptance,  and  is  revoked  by  his  death  ; 
and  there  being  no  privity,  express  or  implied,  between  the  payee  and 
the  drawee,  the  former  can  maintain  no  action  on  it  against  the  latter. 

3.  Indorsement  of  check  "  for  collection" ,  or  "for  deposit." — When  a 
bank  receives  from  a  customer  a  check  on  another  bank,  for  the  special 
purpose  of  collection,  the  title  does  not  pass  by  the  special  indorsement 
for  that  purpose ;  nor  does  the  receiving  bank  owe  the  amount,  until  the 
check  is  collected.  But,  where  the  customer  has  a  deposit  account  with 
the  bankers,  on  which  he  is  accustomed  to  deposit  checks  payable  to 
himself,  which  are  entered  on  his  pass-book,  and  to  draw  against  such 
deposits;  an  indorsement  of  the  words  "  For  deposit,"  on  a  check  .so 
deposited,  "  is,  in  the  absence  of  a  different  understanding,  presumptive 
of  more  than  a  mere  agency  or  authority  to  collect " — it  is  a  recjuest  and 
direction  to  deposit  the  sum  to  the  credit  of  the  customer,  and  gives  to 
the  bankers  authority,  not  only  to  collect,  but  to  .use  the  check  in  such 
manner  as,  in  their  judgment  and  discretion,  having  reference  to  the 
condition  and  necessities  of  their  Imsiness,  may  make  it  most  available 
to  their  protection  ;  and  they  may  have  it  certified  by  the  bank  on  which 
it  is  drawn. 

4.  Certifying  bank  check. — A  certified  check  has  a  distinctive  character 
as  a  species  of  commercial  paper,  the  certification  constituting  a  new 
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coiitnul  hel  ween  the  hoMer  and  the  certifying  bank;  the  fundi*  of  tlie 
•  Irawer  are,  in  lejral  ciinteni{ilati<jn,  withdrawn  iroiu  Win  cre«lit,  and  ap- 
{>ropriate<l  to  the  payment  of  the  eheck.  and  the  bank  l>eiomes  tlie  debtor 
of  the  holder  as  for  money  ha«i  and  received. 

5.  Same;  ulidt  lUmanih  may  fte  reached  by  garnishment. — Where  the 
defendant  has  a  right  of  election,  on  account  of  a  tort  eommitt*Hi,  either 
to  sue  for  the  tort,  or,  waivin);  the  tort,  to  sue  for  money  had  and  receive*!, 
the  relation  of  debtor  and  cre<litor  does  not  exist,  until  he  elects  to 
sue  for  the  money  ;  and  his  creditors  can  not  defeat  his  election,  by  {»r* 
nishment  against  the  wrong-doer.  But  this  principle  does  not  apply, 
where  the  garnishees,  having  received  a  check  from  the  defendant,  with 
authority  to  ci>lleit  fordcp^jsit  an<l  use,  have  had  the  check  certified  by  the 
bank  on  which  it  is  drawn,  before  the  service  of  the  garnishment :  U-ing 
authorized  to  have  it  certified,  and  the  rele.ti(»n  of  the  parties  being 
thereby  changed,  they  are  liable  to  the  defendant  for  the  amount  of  the 
check,  as  for  money  had  and  received,  and  that  liability  may  be  reached 
by  garnishment. 

6.  SummoHH  of  tranaferree ,  or  adverse  claimant. — When  the  answer  of 
a  garnishee  admits  an  indebtedness  or  liability  which  is  subject  to 
garnishment,  but  discloses  the  fact  that  the  deman«l  is  claimed  by  a  third 
person,  the  statute  recjuires  that  tlie  ail  verse  claimant  shall  be  notified  to 
appear  (Code,  §  ;}302) ;  and  it  is  error  to  discharge  the  garnishee,  although 
his  answer  is  not  contested. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  l>efoie  the  Hon.  Wm.  E.  Clarkk. 

The  appellant  in  this  case,  the  National  Commercial  Batik  of 
Mobile,  commenced  suit  by  summons  and  complaint,  on  the 
5th  February,  1884,  against  Adolph  Proskauer;  and  at  the 
same  time  sued  out  ati  ancillary  garnishment,  which  was  served, 
on  the  same  day,  on  Thos.  P.  Miller  vte  Co..  bankers,  doing 
business  in  the  city  of  Mobile,  as  the  debtors  of  said  Proskauer. 
The  action  was  founded  on  several  promissory  notes,  wiiich  were 
executed  in  the  name  of  "  A  Proskauer  &  Co. ",  and  which 
aggregated  over  $23,000 ;  all  of  said  notes  being  dated  June 
23d,  1883,  and  payable  January  1st,  1884,  with  interest  from 
diUprent  antecedent  days,  commencing  March  4th,  1882.  The 
defendant  appeared,  and  pleaded  ;  and  issue  being  joined,  a 
judgment  was  rendered  for  the  plaintiff  on  the  5th  June,  1884. 
The  garnishees  also  appeare'd,  and  filed  a  written  answer;  and 
afterwards,  on  motion  of  plaintiffs,  tiiey  were  examined  orally 
in  court,  in  answer  to  questions  propounded  by  the  parties,  the 
examination  being  taken  down  in  writing.  In  the  answers  thus 
made,  written  and  oral,  they  stated  the  following  facts: 

At  the  time  of  the  service  of  the  garnishment,  at  ten  minutes 
past  two  o'clock  p.  m.,  February  5th,  1884,  the  sum  of  $330.60 
was  standing  on  the  books  of  said  garnishees  to  the  credit  of  "A 
Proskauer  dc  Co.,  agent  of  B.  Newgass  *fe  Co.,  Liverpool, 
England;"  but  they  did  not  know  whether  it  l)elonged  to  A. 
Proskauer  tfc  Co.,  or  to  B.  Newgass  dc  Co.,  though  s^aid  Pros- 
kauer notified  them,  after  the  service  of  the  garnishment,  that 
it  belonged  to  said  Newgaes  «fe  Co.     TJiey  also  had  in  their 
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possession,  at  the  time  of  the  service  of  the  garnisliinent,  two 
checks  wiiich  Proskaner  liad  deposited  with  them  tliat  day, 
eacii  of  which  was  for  $8,000,  and  was  drawn  by  "  U.  W. 
Leinkauf^  pro  Wm.  II.  Leinkauf^  payable  '"''to  the  order  of  A. 
Proshauer  &  Co.^  agentsy  One  of  tliese  cliecks  was  drawn 
on  the  Mobile  Savings  Bank,  and  the  other  on  the  People's 
Savings  Bank;  each  was  dated  Febru*jry  5th,  1884,  and  on 
each  was  an  indorsement  in  these  words:  ''''For deposit,  Pros- 
kaner i&  Co.,  agents.''^  Each  of  these  checks  was  indorsed  by 
the  garnishees,  "  Indorsements  guaranteed,^^  and  presented  to 
the  bank  on  which  it  was  drawn,  for  certitication,  before  the 
service  of  the  garnishment;  and  the  check  drawn  on  the  Peo- 
ple's Savings  Bank  was  certified  by  that  bank,  by  an  indorse- 
ment in  its  name  by  its  teller,  in  these  words;  "  Good  for  eight 
thousand  dollars.''''  Afterwards,  on  the  same  day — "after 
banking  hours,"  as  the  written  answer  stated,  "and  after  said 
checks  are  presented  to  said  banks  respectively  for  certification, 
and  after  the  service  of  said  garnishment" — written  notices 
were  served  on  the  garnishees  by  said  Leinkauf,  the  drawer  of 
the  checks,  and  by  "^.  Proskauer  c&  Co.,  agents,^^  forbidding 
the  collection  of  the  checks.  The  notice  served  by  Leinkauf 
was  dated  February  5th,  1884,  addressed  to  the  garnishees,  and 
in  these  words ;  "  You  are  hereby  notified,  that  a  check  this 
day  drawn  by  me  on  the  People's  Savings  Bank,  No.  3570, 
payable  to  A.  Proskauer  &  Co.,  agents,  and  certified  by  said 
bank,  was  obtained  from  me  upon  certain  conditions  which  have 
not  been  performed,  and  that  the  same  now  remains  my  prop- 
erty. I  hereby  forbid  j'ou  to  present  said  check  for  payment, 
or  to  collect  or  receive  any  money  on  the  same;  and  I  demand 
of  you  the  delivery  of  said  check  to  me."  The  notice  served 
by  "  A  Proskauer  &  Co.,  ag'ts,"  was  also  dated  February  5th, 
1884,  addressed  to  the  garnishees,  and  in  these  words:  "The 
certified  check  of  this  date  for  $8,000,  No.  3570,  drawn  by  W. 
II.  Leinkauf  on  the  People's  Savings  Bank,  payable  to  our  order, 
having  been  indorsed  to  you  for  deposit  only,  we  are  advised 
that  the  legal  title  thereto  has  not  passed  from  us,  and  that  you 
have  no  authority  to  collect  the  same,  except  as  our  agent. 
We  now  hereby  revoke  your  authority  to  collect  said  draft,  and 
hereby  instruct  you  not  to  present  said  draft  for  payment,  and 
not  to  collect  anything  on  account  thereof." 

As  to  the  course  of  business  between  the  garnishees  and  said 
A.  Proskauer,  and  the  manner  in  which  their  account  with 
him  was  opened  and  kept  on  their  books,  there  were  material 
discrepancies  between  the  written  and  the  oral  answers  of  the 
garnishees;  but  these  discrepancies  are  only  material  to  the 
question,  which  is  not  now  presented,  whether    the  checks  be- 
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longed  to  Newgass  &  Co.,  or  to  Proskauer  individually,  who 
did  business  under  the  name  of  A.  Pruskauer  A:  Co. 

At  the  June  term,  1884,  after  the  garnishees  had  answered 
orally,  they  paid  into  court  the  amount  admitted  to  lie  in  their 
hands,  ^330.60,  and  asked  to  be  discharged  on  their  answer; 
and  at  the  same  term,  the  plaintiffs  submitted  a  motion  for  a 
notice  to  B.  Newgass  &  Co.,  and  to  Wm.  H.  I>}inkauf, 
requiring  each  of  them  to  appear  and  propound  their  re8|>ective 
interests  in  the  moneys  in  tlie  hands  of  the  garnishees  arising 
from  the  checks.  These  motions  being  submitted  together,  the 
court  rendered  judgment  discharging  the  garnishees,  ordering 
notice  to  B.  Newgass  &  Co.,  as  to  the  $330.60  in  the  hands  of 
the  garnishees,  but  refusing  to  order  notice  to  them  us  to  the 
check,  and  refusing  to  order  notice  to  Leinkauf.  The  plaintiffs 
duly  excepted  to  the  judgment  discharging  the  garnishees,  and 
to  the  overruling  and  refusal  of  their  motion  for  notices  to  New- 
gass &  Co.  and  Lcunkauf ;  and  they  new  assign  these  rulings 
as  error. 

J.  L.  &  G.  L.  Smith,  for  appellant. — (1.)  When  the  gar- 
nishees presented  the  check  to  the  bank,  and  the  bank  certified 
it  as  good,  the  legal  effect  of  the  transaction  was,  that  they  col- 
lected the  money  for  Proskauer,  or  Proskauer  &  Co.,  and 
re-deposited  it  with  the  bank  to  their  own  credit;  that  they 
thereby  became  indebted  to  Proskauer,  or  Proskauer  &  Co.,  for 
the  amount  of  the  check,  as  for  money  had  and  received  ;  that 
the  amount  ceased  to  stand  on  the  books  of  the  bank  to  the 
credit  of  the  drawer,  but  was  charged  against  him;  and  that 
his  liability  as  drawer  of  the  check,  and  the  liability  of  Pros- 
kauer &  Co.  as  indorsers,  was  discharged. —  WUletts  v.  Pfuptiix 
Bank,  2  Duer,  121  ;  Merchants'  Bank  v.  State  Bank,  lo  Wal- 
lace. t)47 ;  Cooke  v.  National  Bank,  52  N.  Y.  90 ;  Meada  v. 
Merchant  Bank,  25  N.  Y.  14S ;  First  Nat.  Bank  v.  Leach, 
52  N.  Y.  350;  Pratt  v.  Foote,  9  N.  Y.  468 ;  Bullard  v.  Ran- 
dall, 1  (iray,  607;  Girard  Bank  v.  Venn  Toronship,  39  Penn. 
St.  92;  4  l)uer,  219;  45  N.  Y.  736;  Foster  v.  Bank  of  Txni- 
don,  3  Foster  tfe  F.  214;  Smith  v.  Br.  Bank,  7  Ala.  880; 
Morse  on  Banks,  274,  310,  538,  2d  ed.;  2  Dan.  Neg.  Instr. 
§  1601;  Bvles  on  Bills,  by  Sharswood,  39,  6th  Amer.  ed.; 
Robsan  v.  'Bennett,  2  Tauiit.  388.  (2.)  The  notices  to  the 
garnishees  not  to  present  or  collect  the  check  came  too  late  after 
the  service  of  the  garnishment,  which  amounted  to  a  sequestra- 
tion of  the  fund  in  their  hands,  and  no  eubseijuent  act  or 
device  of  the  parties  can  defeat  the  lien  thereby  acquired. 
Code,  §  3280;  Dore  v.  Dawson,  6  Ala.  712;  Warp'* Id  v.  Camp- 
hell,  38  Ala.  531;  Morse  on  Banks,  304,  31(>,  320;  Drake  on 
Attachments,  §  453,  and  cases  cited ;  1  Dan.  Neg.  Inst.  §  493 ; 
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2  lb.  1608.  (3.)  If  the  money,  when  attached,  belonged  to 
Proskaiier,  the  phiintiffs  were"^  entitled  to  condemn  it  in  the 
hands  of  the  garnishees  ;  and  if  Newgass  &  Co.  had  any  inter- 
est in  it,  notice  siiould  have  been  issued  to  them  as  prayed,  in 
order  tliat  their  claim  might  be  contested  by  plaintiffs. 

R.  H.  Clakke,  and  Overall  &  Bestor,  c<w/m. — (1.)  As  to 
the  $330.60  paid  into  court  by  the  garnishees,  there  can  be  no 
doubt  of  their  rigiit  to  be  discharged,  without  regard  to  the 
ownership  of  the  money. — Gas  IJglit  Co.  v.  Merrick  <&  Sons^ 
61  Ala.  534:;  Henderson  v.  Gold  Life  Insurance  Co.,  72  Ala. 
32.  If,  then,  they  are  to  be  kept  in  court,  it  can  only  be  on 
account  of  the  two  checks,  which  they  still  hold.  But  they 
received  these  checks  "for  deposit"  only,  and  have  never  col- 
lected them.  The  title  never  passed  to  them,  and  their 
authority  to  present  or  collect  has  been  revoked. — Morse  on 
Banks,  385-6,  536,  2d  ed.;  2  Danl.  Neg.  Inst.  §§  1590-91. 
(2.)  The  checks  are  mere  chases  in  action.,  and  are  not  the  sub- 
ject of  garnishment.  They  are  not  "effects  of  the  defendant," 
for  which  a  money  judgment  may  be  rendered  ;  nor  are  they 
"  chattels,"  which  they  may  be  ordered  to  deliver  up  to  the 
sheriff  for  sale. — Jones  v.  Norris.,  3  Ala.  526  ;  Marston  v.  Carr, 
16  Ala.  328;  Pearce  v.  Shorter,  50  Ala.  318;  Jones  v.  Crews, 
64  Ala.  368 ;  Toomer  v.  Randolj^h,  60  Ala.  356  :  Henderson  v. 
Gold  Life  Insurance  Co.,  72  Ala.  32;  Knight  v.  Bowley, 
117  Mass.  551;  Drake  on  Attachments,  481 ;  ih.,  App.  665-8, 
676-7,  6.}l-3;  Mann  v.  Buford,  3  Ala.  312;  Randolph  v. 
Little,  62  Ala.  396. 

CLOPTON,  J. — There  being  no  contention  as  to  the  check 
on  the  Mobile  Savings  Bank,  our  consideration  will  be  confined 
to  the  relation  between  the  garnishees  and  the  defendant, 
arising  from  the  facts  in  respect  to  the  check  on  the  People's 
Savings  Bank,  which  was  certified  by  the  bank.  It  is  conceded, 
that  by  process  of  garnishment,  which  is  a  proceeding  of  statu- 
tory creation,  no  debt  or  demand  can  be  condemned  to  the 
plaintiff's  claim,  for  the  recovery  of  which  the  defendant  can 
not  maintain,  in  his  own  name,  an  action  of  debt,  or  indebitatus 
assumpsit.  The  question  decisive  of  the  case  is,  was  the 
amount  of  the  check,  at  the  time  of  the  service  of  the  garnish- 
ment, a  legal  demand  due  by  the  garnishees  to  the  defendant, 
which  he  could  enforce  in  his  own  name  in  an  action  at  law? 

2.  The  check,  although  drawn  and  delivered  to  the  payee, 
payable  to  his  order,  did  not  operate,  without  acceptance  by  the 
drawee,  as  an  assignment  of  the  sum  for  which  it  was  given, 
though  the  drawer  may  have  had  funds  in  the  possession  of  the 
drawee,  of  an  equal  or  larger  amount.     There  being  no  privity, 
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express  or  implied,  the  holder  of  a  check,  in  its  original  form, 
can  bring  no  suit  on  the  check  against  the  drawee;  even  if  it 
he  conceded  that  he  tna}*  maintain  an  action  for  any  ttpecial 
injury,  by  reason  of  the  omission  of  the  drawee  to  jwrform  a 
legal  duty.  In  ease  of  non-payment,  the  recourse  of  the  holder 
is  against  the  drawer,  and  the  indorser,  if  any.  The  drawer 
alone  can  i)ring  suit  to  recover  the  funds  against  which  the 
check  was  drawn;  and.  ordinarily,  he  only  can  niaintain  an 
action  for  a  failure  to  pay  on  presentment.  He  may  revoke 
the  check,  and  countermand  its  payment  l)efore  acceptance; 
and  if  unaccepted,  his  death  operates  a  revocation. 

3.  The  reception  from  customers  of  checks  on  other  hanks 
is  of  frequent  and  daily  occurrence  in  the  business  of  banking, 
practiced  because  of  its  convenience.  In  such  case,  an  indorse- 
ment of  the  check,  for  the  sjjeeial  purpose  of  collection,  is  not 
an  indorsement  animo  indorsand'i^  and  does  not  pass  the  title 
of  the  payee.  In  the  absence  of  a  special  agreement,  when  a 
check  is  deposited,  it  is  taken,  generally,  for  collection,  by  the 
bank  as  the  agent  of  the  depositor,  and  the  bank  does  not  owe 
the  amount,  until  its  collection  is  accomplished.  It  may  be, 
that  if  it  is  passed  to  the  credit  of  the  depositor,  and  mingled 
with  the  general  funds  of  the  bank,  it  is,  jn-iina  facie.,  a  pay- 
ment on  deposit;  but  the  bank  may  permit,  as  matter  of  favor 
and  convenience,  checks  to  be  drawn  against  it  before  pa3'ment; 
the  depositor,  in  the  event  of  nonpayment,  being  responsible 
for  the  sums  drawn; — not  by  reason  of  his  indorsement,  the 
check  not  having  ceased  to  l>e  his  property,  but  for  money  paid. 
If,  therefore,  the  check  had  been  deposited  with  the  garnisliees, 
for  collection,  and  for  no  other  special  purpose,  it  is  manifest 
that,  so  long  as  it  remained  uncollected,  and  in  its  original 
form,  the  amount  could  not  be  condemned  by  process  of 
garnishment. 

In  what  respects,  and  to  what  extent,  was  the  rehition 
changed,  by  the  particular  indorsement  of  the  check,  and  its 
subsequent  certification  if 

The  defendant,  in  the  name  of  "A.  Proskauer  &  Co., 
agents,"  opened,  in  January,  1883,  a  deposit  account  with  the 
garnishees,  who  were  bankers.  On  this  account  the  defendant 
deposited  checks  payable  to  "A.  Proskauer  vt  Co.,  agents," 
which  were  entered  in  the  pass-book,  atid  drew  checks,  in  the 
same  name,  "on  funds  so  deposited."  The  check  in  (piestion 
was  indorsed:  "/'w  dfij)mit^  A.  ProHkauer  t(*  6V>.,  Agent*.''' 
The  import  and  effect  of  such  indorsement  must  l)e  considered 
in  the  light  of  the  attendant  circumstances,  and  of  the  previous 
dealings  l)etween  the  parties.  Where  a  dej^ositor  has  for  some 
time  previously  kept  a  deposit  account  with  a  banker,  on  which 
he  was  accustomed  to  deposit  checks  payablelto  him.  entries  of 
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which  were  made  in  his  pjiss-book,  and  to  draw  against  such  de- 
posits, such  an  indorsement,  in  the  absence  of  a  different  under- 
standing, is  presumptive  of  more  than  a  mere  agency  or 
authority  to  collect.  The  special  purposes  for  which  an  indorse- 
ment for  depo'sit  is  made,  under  such  circumstances,  may  be 
readily  inferred.  It  was  a  request  and  direction  to  the  garni- 
shees to  deposit  the  sum  to  the  credit  of  the  defendant,  and 
conferred  on  them,  not  only  authority  to  collect,  but  also  au- 
thority to  put  the  check  in  such  form,  and  use  it  in  such  man- 
ner, as  in  their  judgment  and  discretion,  having  reference  to  the 
condition  and  necessities  of  their  business,  would  make  it  most 
available  to  their  protection.  The  effect  of  the  indorsement,  for 
the  consummation  of  this  purpose,  is  to  vest  the  garnishees  with 
the  title  to,  and  control  of  the  check.  If,  in  such  case,  the 
check  is  not  paid,  the  banker  depends  for  safety  and  indemnity 
on  the  liability  of  the  drawer,  and  the  security  of  the  in- 
dorsement. 

4c.  Although  a  check  does  not  call  for  acceptance,  and  the 
holder  can  present  it  only  for  payment,  the  certitication  of 
checks  is  a  means  in  constant  and  extensive  use  in  the  business 
of  banking,  and  its  effects  and  consequences  are  regulated  by 
the  law-merchant.  A  certified  check  has  a  distinctive  char- 
acter, as  a  species  of  cofnmercial  paper,  and  performs  important 
functions  in  banking  and  commercial  business.  The  certifica- 
tion constitutes  a  new  and  distinct  contract  between  the  holder 
and  certifying  bank,  which  becomes  the  debtor  of,  and  only 
liable  to  the  holder.  The  funds  of  the  drawer  have,  in  legal 
contemplation,  been  withdrawn  from  his  credit,  and  appropri- 
ated to  the  payment  of  the  check.  He  and  the  indorser,  if 
any,  are  released  from  all  further  liability ;  as  to  them,  the 
check  is  paid. 

In  Merchants'  Bank  v.  State  Bank,  10  Wall.  604,  it  is  said  : 
"  By  the  law-merchant  of  this  country,  the  certificate  of  a 
bank  that  a  check  is  good  is  equivalent  to  acceptance.  It  im- 
plies that  the  check  is  drawn  upon  sufficient  funds  in  the  hands 
of  the  drawee,  that  they  have  been  set  apart  to  its  satisfaction, 
and  that  they  shall  be  so  applied  whenever  the  check  is  pre- 
sented for  payment.  It  is  an  understanding  that  the  check  is 
good  then,  and  shall  continue  good  ;  and  this  agreement  is  as 
binding  on  the  bank,  as  its  notes  of  circulation,  a  certificate  of 
deposit  payable  to  the  order  of  the  depositor,  or  any  other  obli- 
gation it  can  assume.  The  object  of  certifying  a  check,  as 
regards  both  parties,  is  to  enable  the  holder  to  use  it  as  money. 
The  fcransferree  takes  it  with  the  same  readiness  and  sense  of 
security  that  he  would  take  the  notes  of  the  bank.  It  is  avail- 
able also  to  him  for  all  the  purposes  of  money.  Thus  it  con- 
tinues to  perform  its  important  functions,  until  in  the  course  of 
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business  it  ^oes  hack  to  the  hank  for  redemption,  and  is 
extinguished  by  payment." 

In  WillettM  V.  P/iwivIx  Bank,  2  Duer,  121,  Chief  Justice 
Oakley  said:  "When  the  business  of  the  bank  is  properly 
conducted,  it  is  the  duty  of  tiie  officer  certifying  the  check  to 
cause  it  to  be  immediately  charged,  as  paid,  in  the  account  of 
the  drawer;  and  when  tiiis  is  done,  the  sum  thus  cliarged  will 
remain  as  a  deposit  in  the  bank,  to  the  credit  of  the  check,  and 
\yd  forever  withdrawn  from  tiie  control  of  the  maker,  except 
as  a  holder  of  the  check.  Such  a  deposit  stands  upon  exact!}' 
the  same  ground  as  every  other."  And  Stkono,  J.,  said : 
"Checks  on  a  bank,  marked  'good.'  are  to  lie  regarded  as  evi- 
dence of  deposit  to  the  credit  of  the  holder," — Girard  Bank 
V.  Bank  of  Penn  Tmoh.,  39  Penn.  St.  92.  If  the  check  is 
certified  to  be  good,  "in  coiit^jinplaliou  and  by  ot>eratiou  of 
law,  it  is  the  same  as  if  the  funds  had  been  actually  paid  out 
by  the  bank  to  the  holder,  b}'  him  deposited  to  his  own  credit, 
and  a  certificate  of  deposit  issued  to  him  therefor." — Dan." on 
Neg.  Inst.  §  1603;  Morse  on  Bank.,  307-315  ;  First  Nat.  Bank 
V.  Leach,  52  N.  Y.  350.  When  the  check  was  certified,  it 
ceased  to  possess  the  character,  or  to  perform  the  functions,  of 
a  check,  and  represented  so  much  money  on  deposit,  payable 
to  the  holder  on  demand.  The  check  became  a  basis  of  credit 
— an  easy  mode  of  passing  money  from  hand  to  hand,  and  an- 
swered the  purposes  of  mone}'.  The  garnishees,  by  accepting 
a  certification  of  the  check,  made  it  their  own,  and  the  relation 
of  debtor  and  creditor  was  created  between  them  and  the 
defendant. 

5.  The  rule,  that  where  a  defendant  has  the  election  to  sue 
for  a  tort  committed,  or  to  waive  the  tort  and  to  sue  for  the 
money  received  by  the  tortfeasm',  the  relation  of  debtor  and 
creditor  does  not  exist  until  the  defendant  elects  to  sue  for  the 
money,  and  that  his  creditors  can  not  defeat  his  election  by 
bringing  process  of  garnishment,  does  not  apply.  The  gar- 
nishees committed  no  wrong,  or  tort,  of  which  the  defendant 
can  complain.  The}'  had  a  legal  right  to  accept  a  certification 
of  the  check,  and  leave  the  money  on  deposit  with  the  People's 
Savings  Bank,  instead  of  transferring  it  to  their  own  vault. 
Certincatitm  of  the  check  was  within  the  authority  vested  in 
the  garnishees  by  its  deposit  and  indorsenient,  and  is  a  mode, 
authorized  by  the  law,  by  which  it  could  be  made  available  to 
them.  The  defendant  obtained  his  purpose — a  deposit  with 
the  garnishees  to  the  amount  of  the  check,  against  which  he 
was  entitled  to  draw — not  by  the  wrongful  and  unauthorized 
act  of  the  garnishees,  but  in  pursuance  of  his  request,  as  evi- 
denced by  his  deposit  and  indorsement  of  the  check.  It  was 
not  wrongfully  taken  from  his  possession,  nor  was  it  converted 
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by  the  garnishees  to  their  own  use,  otlier  than  for  the  purpose 
contemplated  and  intended  hy  the  parties.  1  he  defendant  has 
no  right  of  action  against  them,  as  tor  a  tort,  on  account  of  the 
certification  of  the  check.  Its  certitication  was  a  payment  as 
between  the  defendant  and  the  garnishees,  and  thereafter  they 
were  bound  to  pay  his  checks  in  money,  and  were  answerable 
to  him  for  money  had  and  received. 

The  garnishment  operated  as  a  lien,  from  the  time  of  service, 
on  any  money  or  effects  of  the  debtor  in  the  possession  of  the 
garnishee ;  and  by  no  act  of  tlie  debtor,  or  of  the  garnishee,  or 
of  both,  can  the  lien  be  defeated. —  Wmjield  v.  Cawpbell^  38 
Ala.  527;  Dcn^e  v.  Dawson,  6  Ala.  712.  While  the  check  is, 
ordinarily,  executory  and  revocable,  and  the  drawer  may  coun- 
termand its  payment;  when  the  bank  has  certified  tlie  check, 
and  thereby  comes  under  obligation  to  the  holder  to  pay  it  on 
presentment,  the  power  to  revoke  ceases,  as  effectually  as  if 
actual  payment  had  been  made.  The  drawer's  authority  over 
the  funds,  on  whicli  it  is  drawn,  terminates  pro  tanto.  The 
same  effect  is  produced  when  the  law,  by  proper  legal  process, 
intervenes,  and  attaches  or  sequesters  the  fund, — Morse  on 
Bank.,  305.  The  notices,  by  which  the  drawer  forbade  the 
garnishees  to  collect  the  check,  and  the  defendant  revoked  tlieir 
authority  to  present  it  for  payment,  having  been  given  after 
the  certification  of  the  check,  and  after  the  service  of  the  gar- 
nishment, were  ineffectual  to  change  the  rights  of  the  plaintiff, 
or  to  displace  any  lien  acquired  by  the  legal  process. 

By  what  we  have  said  we  have  not  intended  to  intimate  any 
opinion  as  to  the  validity  of  the  claim  of  Newgass  &  Co.,  or  of 
Leinkauf.  These  questions  have  not  yet  arisen.  All  we  decide 
is,  that,  on  the  facts  set  out  in  the  answer,  if  no  adverse  claim  were 
interposed,  the  plaintiff  is  entitled  to  judgment  against  tiie  gar- 
nishees ;  but,  it  appearing  there  are  adverse  claimants,  notices 
should  be  issued  to  them,  under  the  statute,  to  propound  their 
claims,  and  contest  the  plaintiff's  right  to  the  fund. 

Reversed  and  remanded. 


Webb  ^^  Robbins. 

Bill  in  Equity  to  enforce  Covenant  running  with  Land. 

1 .  Appeal;  when  returnable. — When  an  appeal  to  this  court  is  taken 
during  term  time,  it  may  be  made  returnable  to  the  first  Tuesday  in  any 
month  during  the  term  (Code,  §  3925) ;  but  the  statute  is  not  mandatory, 
and  if  tlie  appeal  is  not  so  made  returnable,  op  if  it  is  sued  out  in  vaca- 
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tion,  it  is  returnable,  by  operation  of  law,  to  the  next  re»rular  t« nn  «.i 
tiie  «-f)urt. 

2.  AfUnnance  on  cerlificaU;  jnilurf  to  file  trnn*rript. — If  the  transcript 
is  not  filed  diirinu  the  term  to  which  the  appeal  is  taken,  the  apiM^llei' 
may  have  an  atlinnance  on  certificate ;  but,  if  he  fails  to  auk  tluH,  and 
nothing  is  done  with  the  cause  duririjj;  that  term,  it  passes  over  to  the 
next  term,  and  a  motion  to  dismiHs  then  comes  tfK»  late. 

.'J.  Conveyanci'  to  marrifd  uomfin,  "to  her  oulu  ftrottrr  une  nud  hrhoof." 
A  conveyance  of  lan<ls  to  a  marrie<l  woman,  *'  to  her  only  projKir  use 
and  behoof,"  excludes  the  marital  rights  of  her  husband,  and  creates  in 
her  an  tMiuitable  estate,  as  distin>;uished  from  a  statutory  estate. 

4.  Variiincr  Itetween  allegalioni*  ami  /•roof. — Wiu-re  the  bill  alle^j^es  that 
the  comi)l.ainanta,  married  women,  own  the  lands  in  controversy,  <»r 
their  respective  interests  therein,  "as  their  separate  estate  under  the 
married  women's  law  of  Alabama,"  while  the  evulence  shows  that  their 
interests  are  held  under  a  conveyance  which  creates  an  etiuitable  estate, 
the  variance  is  fatal. 

5.  Wdicer  of  ofijectioim  to  ev^idence. — Objections  to  evidence,  not  raised 
in  the  court  below,  will  be  considered  as  waived,  and  will  not  be  notice<l 
by  this  court  on  apix»al. 

0.  Admiasinu  an  to  notice  by  pHrrha*er. — When  lands  are  subject  to  an 
easement  or  restricte<l  use  un<ler  a  conveyance  frf)m  a  remote  ven«lor,  a 
sub-purchaser  who  admits  in  his  answer  ihat,  l)efore  his  pun:ha8<.>,  "  he 
was  uiformed  of  the  existence  of  some  such  obli^iation,"  is  chargeable 
with  notice  of  all  facts  relating;  to  the  nature,  character  an«l  extent  of  the 
oblijjation  or  restriction,  which  he  might  have  ascertaine<l  by  due  inquiry 
from  the  persons  claiming;  the  l)enefit  of  it. 

7.  Conveynnce  of  landx  icKh  restriction  as  to  une. — The  owner  of  lands, 
in  making-  a  sale  and  conveyance  of  them,  may  reserve  and  retain  a  serv- 
itude or  easement  in  them,  or  impose  restrictions  up4>n  their  u.se  by  the 
purchaser  or  his  assigns,  deeme«l  injurious  to  the  use  or  value  of  the  ven- 
dor's adjoining  lands;  and  when  such  restrictions  are  not  in  general  re- 
straint of  trade,  nor  otherwi.se  illegal,  they  may  follow  the  lands  in  the 
hands  of  subsetpient  purchasers  with  notice. 

8.  Jtirixdiction  of  et/uity  to  enforce  snch  covenant. — .\  court  of  equity 
will  enforce  by  injunction,  against  a  sub-purchaser  with  notice,  a  cove- 
nant running  with  the  lands,  and  restricting  the  use  thereof;  and  this 
jurisdiction  is  not  dependent  on  the  insolvency  of  the  defen«lant. 

Appeal  from  tlie  Chancery  Conrt  of  Wilco.x. 

Heard  before  tlie  Hon.  N.  S.  Gkaham. 

The  original  bill  in  this  case  was  filed  on  the  30th  October, 
1879,  by  Mrs.  Sarah  S.  Robbins,  Mrs.  Viola  S.  Curtis, 
and  Mrs.  Alice  (t.  Mayer,  married  women,  who  sued  as 
the  heirs  at  law  of  their  deceased  father,  Ilol)ert  II.  (^regg, 
against  William  II.  Webb;  and  eonght  to  enjoin  .ind  restrain 
the  defendant  from  the  further  use  of  a  piil)lic  warehouse  and 
landing  on  the  river,  just  below  another  warehouse  and  landing 
known  as  "  Lower  Peach  Tree  Landing."  which  belongeil  to 
the  complainants,  on  the  ground  that  ."Juch  use  of  ti)e  property 
was  violative  of  a  covenant  running  with  the  land,  which  was 
attached  to  it  by  the  terms  of  the  sale  and  conveyance  by  said 
Robert  II.  Oregg  to  the  defendant's  vendor,  and  of  which  the 
defendant  had  notice  at  or  Iwfore  the  time  of  his  purcliase. 
Tlie  case  was  before  tjiis  court  at  a  former  term,  on  appeal 
12 
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from  a  decree  of  the  chancellor  dismissing  the  bill  on  demurrer, 
and  dissolving  the  injunction  which  had  been  granted  when  the 
bill  was  tiled  ;  when  the  decree  was  reversed,  and  the  cause  re- 
unindei^.—Iiohbins  v.  Webb,  68  Ala.  393. 

After  the  amendment  of  the  cause,  the  bill  was  amended. 

It  appears  from  the  allegations  of  the  bill,  the  exhibits,  and 
the  proof,  that  in  February,  1859,  said  Robert  II.  Gregg  being 
then  the  owner  of  the  said  warehouse  and  landing  at  Lower 
Peach  Tree,  and  also  the  adjoining  tract  of  land  on  which  the 
defendant's  warehouse  was  afterwards  erected  ;  and  one  Alex- 
ander McLeod  desiring  to  purchase  the  latter  tract  of  land,  on 
which  he  intended,  in  conjunction  with  one  Thomas  C  Smith, 
to  establish  another  warehouse  and  public  landing;  said  Gregg 
refused  to  sell  any  part  of  the  land,  unless  McLeod  would  give 
a  written  obligation  l)inding  himself  and  said  Smith  not  to  erect 
or  permit  the  erection  of  any  public  warehouse  and  landing  for 
receiving  and  shipping  goods  on  the  river  at  that  point;  and 
this  condition  was  acceded  to  by  said  McLeod  and  Smith.  In 
pursuance  of  this  agreement,  McLeod  and  Smith  executed  to 
Gregg  a  penal  bond,  which  was  dated  February  19th,  1859, 
and  conditioned  as  follows:  "The  condition  of  tJiis  obligation 
is,  that  on  this  day  and  date  above  written,  the  said  Alex. 
McLeod  has  bought  of  said  R.  II.  Gregg  one  certain  lot  of  land, 
lying  and  being  on  the  Alabama  river,"  cfec,  describing  it; 
"  they  having  agreed  with  the  said  Gi-egg,  that  they  will  not 
themselves,  nor  by  their  executors,  administrators,  or  assigns, 
directly  or  indirectly,  ever  permit  or  allow  any  warehouse,  or 
place  for  the  shipping  or  receiving  of  goods,  either  upon  or 
through  said  premises;  and  that  they  will  always  allow  said  R. 
H.  Gregg,  freely  and  unmolested,  to  use  said  premises  for  the 
delivery  of  spars  and  lumber."  On  the  26th  February,  1859, 
Gregg  and  wife  executed  and  delivered  to  said  Smith,  at  the 
instance  of  said  McLeod,  an  absolute  conveyance  of  the  tract  of 
land,  reciting  the  payment  of  $3,000  as  its  consideration,  and 
containing  full  covenants  of  warranty;  and  this  conveyance 
contains  no  restriction  on  the  use  of  the  premises  conveyed, 
and  no  reference  to  the  written  obligation  above  mentioned. 
Copies  of  this  conveyance  and  of  said  obligation  were  made  ex- 
hibits to  the  bill,  and  it  was  alleged  that  they  were  parts  of  one 
and  the  same  transaction,  and  that  the  defendant  was  informed 
of  the  existence  and  extent  of  this  covenant  and  obligation  at 
and  before  his  purchase  of  the  land.  The  conveyance  by  said 
Smith  and  wife  to  the  defendant  was  dated  April  2,  1878,  and 
it  contains  no  reference  to  the  obligation,  or  the  restricted  use 
of  the  land.  The  bill  alleged  that  the  complainants  were  "  the 
sole  owners  of  said  Lower  Peach  Tree  warehouse,  landing  and 
property,  and  it  belongs  to  them  as  their  separate  estate 
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under  the  married  women's  law  of  the  State  of  Ahihama"; 
and  it  contained  tlie  further  allegations,  that  said  Smith  and  the 
defendant  were  each  insolvent,  and  that  the  estate  of  said 
McLeod,  who  was  dead,  was  insolvent. 

After  the  remand ment  of  the  cause,  the  bill  was  amended  b}' 
striking  out  the  averment  that  the  complainants  sued  as  the 
heirs  at  law  of  said  Roi>ert  11.  (rregg,  and  adding  an  averment 
in  these  words:  "Complainants  own  and  possess  said  warehouse, 
landing  and  property,  through,  under,  and  by  virtue  of  a  cer- 
tain deed  of  conveyance  by  the  said  Robert  H.  (4rcgg,  and 
through,  under,  and  by  virtue  of  the  last  will  and  testament  of 
said  Gregg,  and  through,  under,  and  by  virtue  of  certain  mesne 
deeds  and  conveyances,  made  by  those  to  whom  said  Gregg 
conveyed  and  devised  said  j)roperty ;  all  of  which  deeds,  con- 
veyances and  will  were  made,  executed,  probated  and  delivered 
before  the  commencement  of  this  suit,  as  will  be  made  fully  to 
appear  by  the  production  thereof,"  A:c.  The  allegation  as  to 
the  character  of  the  complainants'  estate  in  the  lands  was  not 
struck  out.  These  several  conveyances  were  produced  and 
proved,  and  their  contents,  or  the  material  parts  thereof,  are 
stated  in  the  opinion  of  the  court. 

After  the  remandment  of  the  cause,  and  the  overruling  of 
the  defendant's  demurrer,  he  tiled  an  answer  to  the  bill;  ad- 
mitting that,  "before  the  sale  of  said  lands  by  said  Smith  and 
others  to  him,  respondent  was  informed  by  said  Smith  of  the 
existence  of  some  such  obligation,"  but  alleging  that  he  had 
never  seen  or  read  the  obligation  until  some  time  after  his  pur- 
chase was  consummated  ;  also  denying  that  the  obligation  was 
binding  on  him,  or  was  of  any  legal  effect  whatever  except 
between  the  immediate  parties ;  denying  the  allegation  as  to 
the  complainants'  ownership  of  the  land,  and  requiring  strict 
proof  thereof ;  and  denying  the  allegations  as  to  the  insolvency 
of  Smith  and  himself. 

On  final  bearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  for  the  complainants;  and  his  decree  is  now 
assif'ued  as  error. 

Tiie  appeal  was  sued  out  on  the  7th  September,  1882,  and  an 
appeal  bond  was  filed  and  approved  on  that  day.  On  the  Ist 
March,  1883,  a  citation  was  issued  by  the  register,  notifying 
the  appellees  to  "appear  at  the  April  term.  1883,  of  the  Su- 
preme Court  of  Alabama,  to  defend  against  said  appeal ;"  and 
service  of  this  citation  was  acknowledged  on  the  same  day. 
On  the  24th  of  March.  1883,  the  register  issued  another  cita- 
tion, which,  after  reciting  that  it  was  "impossible  to  have  the 
transcript  in  said  cause  ready  in  accordance  with  the  citation 
heretofore  issued,"  notified  the  apjHjllees  to  "  appear  on  the 
first  Tuesday  in  May,  1883,  of  the  December  term,  1882,  of 
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the  Supreme  Court  of  Alabama,  to  defend  on  said  appeal." 
The  certificate  of  tiie  register  states,  tliat  the  appeal  was  taken 
to  the  "first  Tuesday  in  May,  l!i83,  of  the  December  term, 
1882."  The  transcript  was  tiled  in  this  court  on  the  27th  April, 
1883.  On  these  facts,  as  shown  by  the  record,  the  appellees 
submitted  a  motion  to  dismiss  the  appeal ;  and  the  cause  was 
also  submitted  on  the  merits  at  the  same  time. 

R.  Gaill.aui),  and  Jno.  Y.  Kilpatkick,  for  the  ap])ellant. 
(I.)  The  conveyarice  by  Mrs.  Cxregg  to  Mrs.  Robbins  created 
an  equitable  estate  in  the  grantee. — Short  v.  Battle^  52  Ala. 
45() ;  SinUh  v.  McGuire,  67  Ala.  34.  (2.)  As  to  the  claim 
and  title  of  Mrs.  Robbins,  the  variance  between  the  allegations 
and  the  proof  is  fatal. — Milhous  v.  Weeden^  57  Ala.  502; 
Schaffer  V.  Lavaretta,  57  Ala.  14;  Alexander  v.  Taylor^  56 
Ala.  60.  (3.)  As  ojie  of  the  complainants  can  not  recover, 
the  misjoinder  is  fatal  to  the  others. — Jones  v.  Heese,  65  Ala. 
135;  DunHinv.  ir«7«ow,  64  Ala.  162;  Johnson  v.  Murphy^ 
60  Ala.  288 ;  Schaffer  v.  Lavaretta,  57  Ala.  14.  (4.)  The 
proof  shows  that  the  complainants  are  married  women,  and 
their  husbands  should  have  been  joined  with  them  as  complain- 
ants.— Pitts  V.  Powledqe,  56  Ala.  150;  Sav)yers  v.  Baker,  72 
Ala.  49;  3fichan  v.  Wyatt,  21  Ala.  813.  (5.)  Gregg's  con- 
veyance to  Smith,  and  Smith's  bond  to  Gregg,  are  dated  on 
different  days,  with  an  interval  of  seven  days  between  them, 
and  the  latter  in  date  contains  no  reference  to  the  former;  and 
it  is  submitted  that,  on  the  evidence,  they  are  not  shown  to 
constitute  parts  of  one  and  the  same  transaction.  If  the  two 
instruments  are  to  be  construed  together,  the  obligation  or  re- 
striction does  not  run  with  the  land,  so  as  to  bind  the  defendant, 
being  in  restraint  of  trade  and  commerce,  though  it  may  have 
been  valid  as  against  Smith  and  McLeod. — 2  Washb.  Real 
Property,  688;  2  Stockt.  Ch.  189;  7  El.  ^  Bl.  816;  Brewer 
V.  Marshall,  3C.  E.  Green,  337;  4  lb.  537;  Kellogg  v.  Wood, 
4  Paige.  (6.)  The  allegation  of  insolvency  is  denied  by  the 
answer,  and  is  not  proved  ;  and  without  such  insolvency,  the 
complainants  have  an  adequate  remedy  at  law,  if  they  are  in- 
jured. 

S.  J.  CuMMiNO,  contra.     (No  brief  on  file.) 

STONE,  C.  J. — The  motion  to  dismiss  the  appeal  in  this 
case  is  based  on  a  misapprehension  of  the  effect  of  the  act  ap- 
proved March  6,  1875.— Code  of  1876,  §  3925.  The  terms  of 
that  statute  do  not  make  it  compulsory  thatappeals,  taken  dur- 
ing the  session  of  this  court,  shall  be  made  returnable  to  the 
first  Tuesday  in  some  mouth  of  the  term,  during  which  the  ap- 
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peal  is  taken.  It  only  provides  that  they  may  be  so  taken. 
This  statute  provides  only  a  cumulative  remedy,  and  does  not 
repeal  section  3916  of  the  Code.  We  have  several  times  held, 
that  when  an  appeal  is  taken  to  this  court,  which  is  silent  as  to 
the  time  to  which  it  is  returnable,  whether  such  appeal  is  taken 
during  vacation,  or  during  a  term  of  this  court,  it  stands  re- 
turnable, by  the  mere  force  of  the  statutes,  to  the  regular  an- 
nual term  of  this  court,  which  commences  its  session  next  after 
the  suing  out  of  the  appeal.  The  appeal  in  this  case,  being 
sued  out  in  September,  1882,  was  returnable  to  the  first  Tues- 
day in  December,  1882.  There  was  but  one  appeal  in  this  case, 
although  the  clerk  issued  two  citations.  Citations  do  n(»t  con- 
stitute an  appeal.  They  are  only  notice  that  one  has  been 
taken. 

Nor  does  the  fact  that  no  notice  is  taken  of  an  appeal  at  the 
term  to  which  it  is  taken,  nor  that  the  transcrij)t  is  not  then 
filed,  imj)air  the  force  of  the  appeal,  unless  the  appellee  invoke 
and  obtain  the  action  of  the  court,  on  a  motion  to  affirm  for 
want  of  a  transcript,  or  for  want  of  assignment  of  errors;  or  a 
certificate  is  obtained  under  the  29th  rule  of  practice  in 
this  court.  Nothing  being  done  at  such  first  term,  the  cause 
passes  over  to  the  next  term.  The  motion  to  dismiss  the  ap- 
peal is  overruled. — Code,  ^  3953. 

The  bill,  ^  7,  avers  that  the  Lower  Peach  Tree  warehouse, 
landing  and  property  belong  to  Lhe  three  complainants,  Sarali 
S.  Kobbins,  Viola  8.  Curtis,  and  Alice  G.  Mayer,  and  that 
they  belong  to  them  "  as  their  separate  estate  under  the  mar- 
ried women's  law  of  the  State  of  Alabama."  This  is  equiva- 
lent to  an  averment,  that  it  is  their  statutory  separate  estate. 
The  answer  to  this  averment  is,  "that  he  can  not  admit  that 
the  complainants  are  the  s<ile  owners  of  said  Lower  Peach  Tree 
Landing,  warehouse  and  property,  and  that  it  belongs  to  them 
as  their  separate  estate  under  the  married  women's  law  of  the 
State  of  Alabama,  and  requires  strict  proof  of  said  allegation." 
There  was  an  amendment  of  the  bill,  filed  necend>er24,  1879, 
but  it  does  not  relate  to  this  (piestion.  The  proof  shows  that 
Mrs.  Sarah  S.  Robbins  owned  two-thirds  of  the  said  pro|K'rty  by 
regular  chain  of  documentary  title,  from  It.  II.  (iregg,  her 
fatlier,  down  tc)  her.  The  deed  to  her  was  from  her  mother, 
Elizabeth  II.  Gregg ;  and  Mrs.  Robbins  being  then  a  married 
woman,  the  language  of  that  deed — "to  the  only  proper  use 
and  behoof  of  the  said  Sarah  S.  Rubbiiis,  her  heirs  and  assigns," 
under  our  uniform  rulings,  vested  in  her  an  equitable  sooarate 
estate  as  to  the  said  two-thirds  of  said  proportv. —  C'utfihert  v. 
Wolfi\  19  Ala.  373;  CuMirtU  v.  r'n-hus,  39  Ala.  514;  Short 
V.  liattU',  52  Ala.  456  ;  MlUer  v.  V^ixx,  <52  Ala.  \i'l  \  Smith  v. 
McGuire,  67  Ala.  34. 
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The  third  of  the  property  which  had  belonged  to  William 
E.  Powe,  depends  on  a  different  chain  of  title.  Powe  had 
conveyed  his  third  to  Hestle,  trnstee,  to  secure  tiie  payment  of 
a  debt  of  four  thousand  four  hundred  dollars,  acknowledged  to 
be  due  from  him  to  his  five  children,  Lavinia  E.,  then  the  wife 
of  Hestle,  the  trustee,  Clara  S.,  Alice  G.,  Viola  S.,  and  Mar- 
garet E.,  Powe.  This  mortgage  security  contained  a  power  of 
sale.  Margaret  E.  has  died,  and  the  others  have  married. 
There  is  no  documentary  evidence  that  Hestle  has  ever  sold  or 
conveyed  this  property;  but  Robbins  testified  such  sale  was 
made,  and  that  the  four  daughters,  Lavinia,  Clara,  Alice  and 
Viola,  became  the  purchasers.  This  proof  was  oral,  but  no 
exceptions  were  filed  to  its  admissibility  before  the  chancellor. 
Binford  v.  Dement,  72  Ala.  491.  Taking  this  testimony  into 
the  account,  it  is  shown  that  Alice  Mayer  and  Viola  Curtis  each 
became  the  owner  of  one-fourth  of  Powe's  third  interest,  equal 
to  one-twelfth  ^f  tiie  entire  ownership  of  the  property ;  and 
the  remaining  two-fourths  of  that  third — two-twelfths  of  the 
whole  property — became  the  property  of  Sarah  S.  Robbins. 
These  conveyances  have  no  words  of  exclusion,  and  conse- 
quently these  titles  create  a  statutory  separate  estate.  It  is  thus 
shown  that,  as  to  eiglit-twelfths  of  this  property,  Mrs.  Sarah 
Robbins  holds  it  as  her  e(|uitable  separate  estate;  while,  as  to 
the  remaining  four-twelfths,  tliey  are  statutory  separate  estate — 
two-twelfths  being  in  Mrs.  Robbins,  and  one-twelfth  each  in 
Alice  Mayer  and  Viola  Curtis.  There  is  a  fatal  variance  be- 
tween the  allegations  and  proof,  as  the  pleadings  now  stand. 
Mllhom  V.  Weeden,  57  Ala.  502 ;  Conner  v.  Smith,  74  Ala. 
115;  Young  V.  Hawkins,  Ih.  370;  Lewis  v.  Montgomery  B. 
(&  L.  Asso.,  70  Ala.  276  ;  1  Brick.  Digest,  743,  §  1538. 

No  question  is  raised  by  the  pleadings  as  to  the  non-Joinder 
of  complainants'  husbands,  as  their  trustees.  Should  an  amend- 
metit  be  offered,  it  would  be  well  to  consider,  that  question. 
Pitts  V.  Poidedge,  56  Ala.  147;  Sawyer  v.  Baker,  72  Ala.  49. 

There  is  found  in  the  transcript  what  purports  to  be  an 
amendment  to  the  bill,  offered  on  the  day  the  cause  was  sub- 
mitted. No  ruling  seems  to  have  been  had  upon  it.  It  does 
not  cure  the  errors  in  the  bill,  nor  harmonize  it  with  the  proof. 

With  the  exception  of  the  variance  above  pointed  out,  we 
think  the  complainants  have  fully  made  out  their  case.  The 
points  are,  first :  That  the  two  instruments — the  deed  and 
bond — were  executed  at  one  time,  and  were  intended  to  relate 
to  one  and  the  same  transaction.  We  think  this  is  satisfacto- 
rily proved ;  and  if  the  positive  testimony  leaves  the  question 
at  all  in  doubt,  the  conduct  of  Smith  un^er  it,  and  even  the 
conduct  of  Webb,  while  he  was  in  possession  as  tenant,  leave 
no  doubt  that  the  bond  was  intended  to  be  a  restriction  on 
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Smith's  right  of  use.  The  proof  comes  fully  up  to  the  princi- 
ples declared  when  the  case  was  before  us  on  the  pleadings. 
liobhins  v.  Wehh,  68  Ala.  393.  Second :  Had  Webb  notice 
of  the  bond  before  he  concluded  his  purchase  ?  Speaking  of 
the  bond  or  obligation  given  by  Smith  and  McLeod,  not  to  do 
or  suffer  warehousing  or  shipping  on  or  from  the  lands  pur- 
chased, Webb,  in  his  answer,  says:  "lie  admits  that  he  was 
informed  by  the  said  Smith,  before  the  said  sale  by  said  Smith 
and  others  to  him  on  the  2d  April,  1878,  of  the  existence  of 
some  such  obligation."  This,  without  more,  was  enough  to 
make  it  Webb's  duty  to  seek  from  Robbins,  or  those  claiming 
the  warehouse  property,  information  of  the  nature  of  such  ob- 
ligation, if  any  existed;  and  failing  to  do  so,  he  is  chargeable 
with  notice  of  every  thing  such  inquiry  would  have  led  to. 
Hodges  Bros.  v.  Coleman  <x  Carroll^  76  Ala.  103.  It  can  not 
be  questioned,  that  if  he  had  made  the  inquiry,  he  would  have 
learned  the  exact  state  of  the  case.  We  think,  however,  the 
testimony  in  this  case  authorizes  us  to  go  further.  We  are 
convinced  that  Webb,  before  the  trade  was  concluded,  if  not 
before  it  was  entered  upon,  knew  the  nature  of  the  obligation, 
and  that  he  acted  on  the  belief — possibly  on  advice — that 
such  obligation  enured  to  the  benefit  of  R,  II.  Ciregg  alone, 
and  only  bound  Smith  and  McLeod  ;  and  that  it  could  not 
operate  for  or  against  any  other  person,  succeeding  to  the 
ownership  of  the  several  parcels  of  land. 

It  is  clearly  competent,  in  making  a  sale  of  real  estate,  to 
retain  an  easement  or  servitude  in  the  lands  sold  ;  and,  when 
not  in  general  restraint  of  trade,  the  seller  may  retain  in  him- 
self certain  uses  of  the  freehold,  which  would  otherwise  pass 
to  the  grantee.  Such  retention,  or  limitation  of  the  use,  being 
a  condition  upon  which  the  estate  is  acquired,  attaches  as  an 
infirmity  in  the  estate  itself,  and  as  a  privilege  or  easement 
in  the  estate  of  the  grantor,  in  whose  favor  the  limitation  is 
imposed.  This  easement  and  this  disability  follow  the  several 
parcels  of  land,  into  whose  hands  soever  they  may  pass,  with 
notice,  actual  or  constructive,  of  their  existence.  If  the  lim- 
itation or  restriction  is  expressed  in  the  conveyance,  that  is 
notice  to  all  persons  acquiring  an  interest  in  the  freehold.  If 
not  so  expressed,  then  notice  must  be  otherwise  shown,  to 
charge  a  purchaser  with  the  servitude.  We  think  this  case 
falls  directly  within  this  principle,  and  that  the  owners  of 
Lower  Peach  Tree  landing  and  warehouse  proj)erty  are  entitled 
to  a  perpetual  injunction,  as  prayed  for,  upon  making  their 
allegations  of  title  correspond  to  their  proof.  And  this  is  a 
case  peculiarly  within  the  jurisdiction  of  a  court  of  equity, 
which  does  not  require  the  insolvenev  of  the  defendant  to  up- 
hold it.— High  on  Injunctions,  2d  ed',  ^§850,  851, 1153, 1154; 
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IlUh  V.  iM filer,  3  Taij^e,  254  ;  Trustees  of  WaUrt(ywn  v.  Cowen, 
4  Paige,  510  ;  Seymour  v.  McDonald.,  4  Sandf.  Ch.  502  ;  Clark 
V.  Martin,  49  Penn.  St.  289. 
Reversed  and  remanded. 


Daiiiier  Land  and  Lnmber  Co.  v,  Stone- 
wall Insurance  Co. 

BUI  in  Efjuity  hy  Creditors,  assailiny  Absolute  Conveyance  as 
Fraudulent,  because  intended  only  as  Mortgage. 

1.  When  absolute  conveyance  will  be  declared  mortgage,  and  therefore 
fraudulent  as  against  creditors. — A  conveyance  which,  though  absolute 
on  its  face,  was  intended  to  operate  only  as  a  mortgage,  or  security  for  a 
debt,  is  fraudulent  and  void  as  against  the  creditors  of  the  grantor  ;  but 
it  will  not  1)6  so  declared  at  their  instance,  unless  the  evidence  is  clear 
and  convincing,  since  the  law  never  strives  to  force  conclusions  of  fraud. 

2.  Answer,  as  evidence  against  co-defendant. — The  unsworn  answer  of 
one  defendant  is  not  adnussible  as  evidence  against  another ;  and  admis- 
sions contained  in  the  answer  of  the  grantee,  that  the  conveyance  Avas 
intended  only  as  a  mortgage  to  secure  the  repayment  of  borrowed  money, 
can  not  be  received  as  evidence  against  the  grantor,  or  a  subsequent 
as.signee  for  the  benefit  of  creditors,  when  the  conveyance  is  assailed  for 
fraud,  on  the  ground  that  it  W'as  intended  only  as  a  mortgage. 

3.  Ad)ni.Hsions  or  declarations  of  agent ;  when  admissible  as  evidence 
against  principal. — The  admissions  and  declarations  of  an  agent  are  not 
binding  on  his  principal,  nor  competent  evidence  against  his  principal, 
unless  made  within  the  scope  of  his  authority,  and  while  in  the  dis- 
charge of  his  duties  in  and  about  the  particular  transaction  of  which  they 
constitute  a  part  of  the  res  gestx ;  and  this  principle  applies  equally  to 
the  agent  of  a  corporation  and  of  a  natural  person. 

4.  Absolute  conveyance,  vnth  subsequent  agreement  for  re-purchase; 
retention  of  possession  by  vendor,  as  badge  of  fraud ;  agreement  not  to 
record  deed. — A  conveyance  which  is  absolute  on  its  face  will  not  be  de- 
clared a  mortgage,  and  therefore  fraudulent  as  against  creditors,  because 
it  is  shown  that,  a  few  days  after  the  consummation  of  the  transaction, 
the  parties  entered  into  a  new  contract  in  writing,  by  which  the  pur- 
chaser gave  the  vendor  a  right  to  re-purchase  the  property  at  the  same 
price;  nor  will  the  tran.saction  be  held  fraudulent,  because  the  vendor 
remained  in  possession  after  the  sale,  when  it  is  shown  that  this  was 
under  an  agreement  to  pay  rent ;  nor  because  the  grantee  agreed  to  with- 
hold the  deed  from  record,  for  fear  of  injuring  the  credit  of  the  grantor, 
but  nevertheless  did  record  it  by  advice  of  his  attorney. 

Appeal  from  the  Chancery  Court  of  Mobile.  , 

Heard  before  the  Hon.  John  A.  Foster. 

Tlie  bill  in  this  case  was  filed  on  the  4th  of  November,  1884, 
by  the  Stonewall  Insurance  Company,  a  domestic  corporation, 
and  other  creditors  of  the  Banner  Land  and  Lumber  Com- 
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jxiny,  another  domestic  eorporatiotj  doinj;  l)U8iiie88  in  and  near 
the  city  of  Mohile;  ajjainist  the  said  Land  and  Lninher  Coni- 
nany,  the  Mohile  and  Ohio  Kaih'oad  Cunmany,  Wni.  IJ. 
l)iincan,  (1.  Jordan,  A.  C.  Danner,  and  J.  C.  Stronjx;  and 
sought  to  set  aside  a  conveyance  executed  by  said  Danner 
Land  ar)d  Lunil)er  Company  to  Jordan,  on  the  j^round  that, 
thou«;h  al)8ohite  on  its  face,  it  was  intended  merely  as  a  mort- 
gage to  secure  the  repayment  of  $>2(»,oO(>  l)orrowed  by  said 
company  from  Jordan  as  the  agent  of  the  railroad  company  or 
Duncan,  or  as  a  conditional  sale  with  a  reservation  of  the  right 
to  repurchase;  and  to  have  the  property  subjected  liy  sale, 
under  the  decree  of  the  court,  to  tlie  satisfaction  of  the  coni- 
l)lainants'  several  debts;  Danner  was  the  president  and  active 
manager  of  said  corporation,  and  iStrong,  wlio  had  Innin  its 
secretary,  was  made  trustee  in  an  assignment  which  had  been 
executed  for  tiie  benefit  of  its  creditors  after  the  execution  of 
the  conveyance  to  Jordan,  and  which  conveyed  the  company's 
interest  in  tlie  same  property. 

The  conveyance  to  Jordan,  a  copy  of  whicii  was  made  an 
exhibit  to  the  bill,  was  dated  August  4th,  1884.  and  recited 
the  present  payment  of  $20,(Ki()  as  its  consideration  :  and  the 
property  conveyed  by  it,  known  as  the  "  N'enetia  Mill  Prop- 
erty," contained  about  two  thousand  acres  of  land,  with  its 
appurtenances.  On  the  8th  August,  1884,  said  Danner  Land 
and  Lumber  Company  also  executed  to  A.  S.  Gaines,  as  trustee, 
A  deed  conveying  a  large  <]uantity  of  lumber,  logs,  tfec.  then 
lying  at  or  near  the  wharves  in  Mobile,  and  loaded  on  vessels 
Ifor  foreign  export,  valued  at  over  1{^2(>,0(K> ;  in  trust  for  tlie 
payment  of  four  promis-'^ory  notes  held  b}'  Jordan,  of  1^5,000 
each,  payable  three,  four,  five,  and  six  months  after  date; 
which  notes,  it  a})peared,  were  given  by  said  company  to 
Jordan  on  an  agreement  for  the  re-purchase  of  the  same  projv 
erty ;  and  he  gave  them  his  bond,  also  dated  August  8ti),  1884, 
conditioned  to  make  titles  to  the  property  o?i  the  payment  of 
these  notes  at  maturity.  A  copy  of  the  deed  to  (iaines  was 
made  an  exhibit  to  the  l)ill,  and  it  was  charged  that  this  deed 
and  the  conveyance  to  flordan  were  parts  of  one  and  the  same 
transaction.  The  bill  alleged,  also,  that  said  corporation  was 
greatly  embarrassed  in  July,  1S84,  and  ceased  to  do  business  in 
October  afterwards ;  executing  to  said  Strong,  as  trustee,  an 
assignment  for  the  benefit  of  its  creditors,  a  copy  of  which  was 
made  an  exhibit  to  the  bill. 

An  answer  to  the  bill  was  tiled  h\  the  M.  &  O.  Ilailroad 
Company,  denying  all  knowledge  of  the  various  transactions, 
and  disclaiming  all  interest.  An  answer  was  tiled  by  Duncan, 
admitting  that  the  conveyance  to  Jordan  was  intetided  (»nly  as 
a  mortgage  to  secure  the  re-payment  of  $20,0UO,  which  he  had 
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lent  to  said  company  through  Jordan  as  his  agent ;  denying  all 
fraud,  and  insisting  tiiat  the  money  so  lent  had  been  used  for 
tiie  benefit  of  the  creditors  in  paying  off  the  liabilities  of  the 
corporation  ;  and  he  claimed  that  a  balance  of  nearly  $3,000 
was  still  due  to  him,  after  crediting  his  debt  with  the  proceeds 
of  all  the  lumber  sold.  Jordan  died,  without  having  answered  ; 
and  the  cause  having  been  revived  against  his  widow,  as  exec- 
utrix and  sole  devisee,  she  filed  an  answer,  admitting  that  the 
transaction  was  only  a  loan  of  money  made  by  her  husband,  as 
agent  for  said  Duncan,  to  said  corporation,  and  that  the  con- 
veyances were  only  intended  to  secure  the  repayment  of  this 
borrowed  money.  Danner  also  filed  an  answer,  denying  that 
the  conveyance  to  Jordan  was  intended  as  a  mortgage,  or  that 
the  transaction  originated  in  a  loan  ;  alleged  that  Jordan  pro- 
posed to  purchase  the  property  absolutely  for  $20,000,  and 
that  his  proposal  having  been  submitted  to  the  corporation, 
and  by  it  accepted,  the  transaction  was  completed  by  the  exe- 
cution of  the  conveyance  and  the  payment  of  the  money,  as 
therein  recited  ;  that  he  did  not  know  at  the  time  for  whom 
Jordan  was  acting,  but  supposed  he  was  acting  for  Duncan  ; 
that  he  believed  at  the  time  that  Jordan  and  his  principal  did 
not  want  the  property,  but  were  only  acting  for  the  interest  of 
the  corporation,  and  would  give  the  corporation  an  opportunity 
to  re-purchase  the  property,  and  he  so  informed  the  directors; 
and  that  the  agreement  for  the  re-purchase,  evidenced  by  the 
notes  to  Jordan,  the  deed  of  trust  to  Gaines,  and  Jordan's 
bond  for  title,  was  an  entirely  distinct  transaction,  entered 
into  at  his  suggestion,  and  accepted  by  Jordan,  on  the  day  the 
papers  bore  date.  An  answer  was  tiled  by  Strong,  the  assignee 
in  the  deed  of  trust,  denying  that  the  conveyance  to  Jordan 
was  intended  as  a  mortgage,  or  originated  in  a  loan  ;  asserting 
that  Danner,  as  president  of  the  company,  had  no  authority  to 
borrow  money  for  it,  or  to  mortgage  the  property ;  and  insist- 
ing on  the  validity  of  the  several  conveyances,  and  his  rights 
under  the  deed  of  assignment. 

The  complainants  took  the  depositions  of  several  persons, 
citizens  of  Mobile,  who  testified  to  conversations  had  by  them 
with  said  Danner,  a  few  days  after  the  execution  of  the  con- 
veyance to  Jordan,  which  was  brought  about  by  a  publication, 
in  the  Mobile  newspapers,  of  the  fact  that  such  a  conveyance 
had  been  executed,  and  in  which  Danner  stated,  in  substance, 
that  the  transaction  was  only  a  temporary  loan,  and  that  he 
would  be  able  to  redeem  the  property  within  six  months;  and 
he  complained  of  the  publication  as  a  breach  of  Jordan's 
promise  not  to  record  the  conveyance,  but  afterwards  said,  in 
other  conversations,  that  Jordan  said  he  had  acted  under  the 
advice  of  his  attorney.     At  the  time  of  tiling  cross-interroga- 

VOL.  LXXVII. 


1884]  OF  ALABAMA.  187 

[Danner  Land  and  Lumber  Co.  v.  Stonewall  Insurance  Co.] 

tories,  Strong  and  the  corporation,  his  assignor,  each  objected 
to  the  interrogatories  calling  for  these  statements  of  Danner. 
The  complainants  also  took  the  deposition  of  said  Danner,  but 
they  did  not  offer  it  in  evidence  on  the  hearing,  and  it 
was  read  as  evidence  on  the  part  of  Strong.  In  said  depo- 
sition, Danner  gave  the  same  account  of  the  several  transac- 
tions as  in  his  answer,  but  with  a  fuller  and  more  particular 
statement  of  the  details. 

At  the  hearing,  as  the  "note  of  evidence"  shows,  the  cause 
was  submitted  by  the  complainants,  on  the  original  bill  and 
exhibits,  the  answers  of  Duncan  and  Mi's.  Jordan,  and  all  the 
depositions  they  had  taken  except  Danner's ;  and  on  the  part 
of  Strong,  on  his  own  answer,  the  answer  of  said  corporation, 
and  the  deposition  of  Danner.  The  chancellor  held  tliat  the 
transaction  with  Jordan  was  a  loan  of  money,  and  the  convey- 
ance to  him  an  equitable  mortgage  only,  which  was  fraudulent 
and  void  as  against  the  com|)lainant8;  and  he  therefore  ren- 
dered a  decree  for  the  complainants,  ordering  the  property  to 
be  sold  by  the  register,  and  the  proceeds  to  be  distributed  pi'o 
rata  among  the  several  complainants.  From  this  decree 
Strong  appeals,  and  here  assigns  it  as  error. 

FiLLANs,  ToKREY  &  Hanaw,  for  appellant. 

L.  H.  Faith,  contra. 

SOMERVILLE,  J.— The  bill  is  filed  by  certain  creditors  of 
the  Danner  Land  and  Lumber  Company,  for  the  purpose  of 
having  declared  fraudulent  and  void,  as  against  them,  a  certain 
conveyance  made  by  the  defendant  corporation  to  one  Jordan, 
and  bearing  date  the  fourth  of  August,  1884.  The  conveyance 
is  on  its  face  a  mere  deed,  absolute  and  unconditional.  The 
effort  of  the  conplainants  iji  the  bill  is  to  show  that  there  was  an 
understanding  between  the  parties,  at  the  time  of  its  execution, 
that  it  should  operate  only  as  a  mortgage  given  as  a  security 
for  borrowed  money,  or  else  as  in  the  nature  of  a  conditional 
sale,  by  which  the  vendor  orally  reserved  the  right  to  re-pur- 
chase the  property  conveyed.  It  is  insisted  that  this  was  such 
a  secret  reservation  of  an  interest  in  the  vendor  as  t(»  vitiate 
the  conveyance,  because  its  effect  was  to  hinder,  delay,  or  de- 
fraud the  creditors  of  the  grantor. — Sims  v.  Gaines,  64  Ala.  81)2. 
The  rule  is,  that  where  a  conveyance  is  on  its  face  an  absolute 
deed,  it  will  not  be  declared  a  mortgage,  or  conditional  sale — 
in  contravejition  of  its  express  terms — unless  the  evidence  sup- 
porting this  conclusion  is  clear  and  convincing. —  Turner  v. 
Wilkinson,  72  Ala.  361 ;  Parkn  v.  Parks,  66  Ala.  326.  The 
rule  is  analogous  to  the  principle,  that  a  court  of  equity  will 
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not  docroo  the  reformation  of  a  written  instrument  on  the  ground 
of  mistake,  on  parol  evidence  only,  unless  the  niistake  is  plain, 
and  is  clearly  established  by  full  and  satisfactory  proof, — Marsh 
V.  Marsh,  Ti  Ala.  418.  The  reason  of  the  rule  is  unimpaired, 
where  the  result  is  to  render  the  conveyance  fraudulent,  be- 
cause the  law  never  strives  to  force  conclusions  of  fraud,  and 
if  the  facts  in  evidence  are  fairly  susceptible  of  an  honest  intent, 
that  construction  will  be  placed  upon  them. —  Oromweltn  v. 
McCauIei/,  (57  Ala.  542;  Thames  v.  Rewhert,  63  Ala.  561. 

2.  The  unsworn  answers  of  the  defendants,  Duncan  and 
Mrs.  Jordan,  are  clearly  inadmissible  against  their  co-defendants, 
Strong  and  the  Datmer  Land  and  Lumber  Company.  We  can 
not,  tlierefore,  look  to  any  admissions  contained  in  them,  with 
the  view  of  allowing  these  admissions  any  weight  in  consider- 
ing the  question  in  issue. — Thames  v.  Rembert,  63  Ala.  561 ; 
Adam's  Eq.  (7th  Am.  Ed.),  20. 

3.  The  declarations  of  Danner,  who  was  president  and  busi- 
ness manager  of  the  Danner  Land  and  Lumber  Company,  made 
to  Davis  and  others,  several  days  after  the  delivery  of  the  deed 
in  question,  were  inadmissible  against  either  the  company  or 
the  defendant  Strong,  its  a.ssignee,  for  the  purpose  of  showing 
that  the  contracting  parties  intended  such  deed  to  operate  either 
as  a  mortgage  or  a  conditional  sale.  The  declarations  and  ad- 
missions of  any  agent  of  a  corporation  stand  clearly  on  the  same 
footing  with  tliose  of  an  agent  of  a  natural  person.  ''To  bind 
the  jirincipal,  they  must  be  within  the  scope  of  the  authority 
contided  to  the  agent,  and  must  accompany  the  act  or  contract 
which  he  is  authorized  to  make." — Angell  &  Ames  on  Corp. 
(11  Ed.),  §  30{>;  Marlett  v.  Levee  cfc  Cotton  Press  Co.,  20  Am. 
Dec.  463.  As  said  by  this  court,  in  Smith  v.  Plank- Road  Co., 
30  Ala.  650,  667,  "a  corporation  is  not  bound  by  the  declara- 
tions of  its  officers,  unless  made  when  acting  for  it,  and  about 
the  business  which  they  are  tratisacting  for  it."  It  certainly 
is  not  within  the  scope  of  an  agent's  authority  to  bind  his  prin- 
cipal by  admissions  and  declarations  having  reference  to  by-gone 
transactions.  Such  declarations,  to  be  admissible,  must  have 
been  made  while  the  agent  was  in  the  discharge  of  his  duties 
as  agent,  and  be  so  clearly  connected  with  the  main  transaction, 
which  is  sought  to  be  elucidated  or  explained  by  them,  as  to 
constitute  a  part  of  the  res  gesta' oi  such  transaction. — Ala.  Gt. 
So.  R.  R.  Co.  V.  flawk,  72  Ala.  112, 117 ;  1  Greenl.  Ev.  §  113; 
Mateer  v.  Brown,  52  Amer.  Dec.  303. 

These  declarations  of  Danner  were  not  made  while  in  the 
discharge  of  his  duties  as  agent  of  the  company,  duly  author- 
ized to  execute  the  deed  to  Jordan.  This  transaction  was  com- 
pleted, and  the  declarations  were  merely  narrative  of  it ;  and 
for  this  reason  they  were  inadmissible. 
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4.  Discarditi|ij  the  adinissioiis  of  Duncan  aiwl  of  Daniier,  we 
find  no  other  deci.sive  evidence  in  the  record  l)earing  on  the 
question  under  consideration,  exci-pt  the  deed  itself,  foUowed 
hy  an  agreement  on  .Jordan's  part,  entered  into  a  few  days 
afterwards,  to  sell  the  same  property  l»ack  to'tlie  vendor  f«»r 
the  same  price;  and  the  testimony  of  Danner  himself,  in  full 
explanation  of  the  entire  transaction.  Danner  shows  that  he 
had  express  authority  from  the  hoard  of  directoi-s  of  the  com- 
pany to  sell  and  convey  the  land  in  (juestion  to  Jordan,  ahso- 
lutely  and  unc(»nditionalIy.  and  that  this  was  done  in  pursuance 
of  such  authority.  He  had  no  authf^rity  to  mortgage  the  land, 
or  to  contract  for  its  re-purchase;  and  he  testifies  that  he  did 
not  do  so,  expressly  or  by  implication,  at  (tv  before  the  time  of 
the  sale.  He  admits  he  had  both  the  hope  aiid  the  exj)ectation 
of  re-purchasiyg,  but  that  no  legal  oblijration  rested  on  Jordan, 
who,  it  seems,  was  the  mere  agent  of  Duncan,  to  permit  this; 
nor  was  there  any  understanding  to  this  effect,  until  the  new 
agreement  was  made  on  the  eighth  of  August, — four  «iays  after 
the  date  of  the  deed  of  conveyance  to  Jordan.  The  evidence, 
in  our  judgment,  decidedly  preponderates  in  favor  of  this  ver- 
sion of  the  transaction. 

The  retention  of  the  jiremises  by  the  vendor  is  sufficentlj 
explained  by  pn<of  of  an  agreement  to  pay  rent  to  t!ie  vendee. 
And  the  agreement  of  Jordan  to  withhold  the  deed  from  the 
record, — which  seems  not  to  have  been  carried  out,  upon  his 
being  informed  by  counsel  of  the  hazard  attending  it, — was  h 
mere  badge  of  fraud,  which  is  fully  explairied  by  a  desire  on 
his  part  n^t  to  injure  the  credit  of  the  vendor.  This  agree- 
ment injured  no  one,  because  no  one  was  induced  to  extend 
credit  to  the  grantor  on  the  faith  of  it. — Bump  on  Fraud  Con. 
(3rd  Ed.),  38-40.  The  complainants,  wlu>  are  creditors,  c^n 
not,  for  this  reason,  make  it  the  gravamen  of  any  legal  com- 
plaint. 

The  decree  of  the  chancellor,  adjudging  the  conveyance  in 
question  to  be  fraudulent  and  void  as  against  the  complainants, 
is  not,  in  our  opinion,  supported  by  the  evidende.  Tlie  decree 
is,  therefore,  reversed,  and  a  decree  will  be  rendered  in  this 
court,  dismissing  the  bill  of  the  complainants,  who  will  be  taxed 
with  the  costs  incurred  in  this  court  and  in  the  c<»urt  lu-low. 
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Le^^^is  V.  Coffee  County. 

Action  by  County,  on  Statutory  Bond  for  protection  of  Public 
Bridges  against  Injury  from  Rafts. 

1.  Whfit  streams  nrr  nnvigahle. — A  river  or  stream  above  tide-water  is, 
prima  faco',  private,  and  not  subject  to  the  public-  right  of  floating  or 
rafting  timber ;  but  it  will  be  heltl  navigable,  or  subject  to  the  public 
right  of  user,  on  i)roof  tliat  it  has,  in  its  natural  state,  sutHcient  depth  and 
width  to  be  used  for  the  transportation  of  timber  or  logs,  or  the  products 
of  the  forest,  the  mines,  or  the  tillage  of  the  country  along  its  banks,  to 
market;  not  necessarily  at  all  seasons  of  the  year,  but  periodically,  and 
for  a  time  long  enough  at  each  period  to  make  it  susceptible  of  beneficial 
use  to  the  public. 

2.  Satiir. — Under  the  tests  and  rules  established  by  the  former  de- 
cisions of  this  court  and  other  authorities,  Pea  River  in  Coffee  county  can 
not  be  considered  a  navigal)le  stream,,  when  the  evidence  onlj'  shows 
that  it  is  "  a  stream  upon  which  logs  could  be  floated  only  at  high  water,  or 
during  a  freshet,  by  tlie  public  generally,  to  Fensacola,  Florida,  where  it 
was  generally  marketed." 

APPEA.L  from  the  Circuit  Court  of  Coffee. 

Tried  before  the  Hon.  II.  D.  Clayton. 

Tliis  action  was  brought  by  Coffee  County  as  phiintiflf,  against 
J.  L.  Lewis,  A.  H.  Ilodgers,  and  others;  and  was  founded  on  a 
penal  bond  executed  by  the  defendants,  wiiich  was  dated  the 
14th  April,  1883,  and  conditioned  as  follows:  "  The  condition 
of  this  i)ond  is  such  that,  whereas  the  said  A.  H  Rodgers  has 
about  one  hundred  and  fifty  sticks  of  hewn  and  sawn  timber,  in 
White  Water  creek  in  said  county,  which  he  is  desirous  of  raft- 
ing and  running  down  said  creek  into  Pea  River,  both  of  said 
streams  in  said  county,  and  across  both  of  which  public  bridges 
have  been  built  by  said  county ;  now,  if  the  said  Rodgers  shall 
run  his  said  titiiber  down  said  stream,  without  any  injury  to  any 
of  the  public  bridges  on  said  streams  in  said  county,  then  this 
bond  to  be  void;  but,  should  injury  result  to  any  of  said  bridges, 
or  any  one  or  all  of  them  be  knocked  down,  destroyed,  or  other- 
wise damaged  by  reason  of  the  running  or  rafting  of  said  tim- 
ber down  said  streams,  by  the  said  Rodgers  or  any  other  person 
or  persons,  then  this  bond  shall  be  and  remain  in  full  effect," 
&c.  The  complaint  set  out  the  bond,  and  alleged  as  a  breach 
thereof  that,  on  or  al)out  the  14th  April,  1883,  the  bridge  across 
Pea  River  at  Elba  was  knocked  down  and  injured  by  the  raft 
of  said  Rodgers.  There  was  a  demurrer  to  the  complaint,  which 
was  overruled,  and  which  it  is  unnecessary  to  notice;  and  sev- 
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eral  pleas  were  filed,  to  which  denuirrers  were  sustained.  The 
main  defense  was,  that  Pea  Kiver  was  a  navigable  stream,  that 
the  county  had  no  right  to  erect  a  bridge  over  it,  and  that  the 
bond  was  therefore  without  legal  consideration  ;  and  this  de- 
fense was  presented,  both  by  the  pleas,  and  by  the  charges  re- 
quested on  the  evidence.  ''On  the  trial,"  as  the  bill  of  excejv 
tions  states,  "the  evidence  showed  that  the  stream  over  which 
said  bridge  was  erected  by  the  Commissioners  C«»urt,  was  a 
stream  upon  which  logs  could  l)e  floated  only  at  high  water,  or 
during  a  freshet,  by  the  public  generally,  to  Peiisac(»la,  Florida, 
where  it  was  generally  marketed  ;  that  the  bond  sued  on  was 
given  to  prevent  any  injury  to  said  bridge  while  the  defendants 
were  running  their  timber  down  said  stream  to  market,  and 
that  there  was  no  other  consideration  for  said  lK)nd.  This  be- 
ing all  the  evidence  necessary  to  be  set  out,  the  defendants  re- 
quested the  court,  in  writing,  to  instruct  the  juvy  that,  if  the 
jury  believed  the  evidence  as  to  the  consideration  of  said  l>ond, 
they  must  find  for  the  defendants."  The  court  refused  this 
charge,  and  the  defendants  exce|)ted  to  its  refusal ;  and  they 
now  assign  its  refusal  as  error,  with  other  rulings  which  re«juire 
no  special  notice. 

N.  W.  Griffin,  and  W.  D.  RfiBKRTs,  for  the  appellants,  cited 
Pennnylvama  v.  Wheeling  Bridge  Cn.^  13  Howard,  519;  Rail- 
road Co.  V.  Ward,  2  Hlack.  U.  S.  245 ;  Co(»ley'8  Const.  Liin. 
382-3  ;  Sedgw.  Stat,  and  Const.  Law,  167 ;  Peters  v.  UnUrmtd 
Co.,  56  Ala.  528 ;    Wallcer  v.  Allen,  72  Ala.  456. 

Jno.  D.  Gardner,  and  H.  L.  Martin,  contra. 

CLOPTON,  J.— By  "An  act  to  provide  for  the  seenrity 
and  protection  of  the  public  bridges  in  the  county  of  CoflFee" 
(Acts  1882-3,  257),  it  is  declared  unlawful  for  any  person  to 
float  any  raft  of  timber  or  logs  down  any  of  the  streams  in 
the  county  of  Coffee,  where  there  are  one  or  more  public 
bridges,  without  having  first  filed  a  bond  in  the  office  of  the 
judge  of  probate,  approved  by  him,  payable  to  the  county,  in 
a  sum  not  less  than  five  hundred,  nor  more  than  one  thousand 
dollars,  at  the  discretion  of  the  judge  of  probate,  and  condi- 
tioned to  pay  all  such  damages  as  may  result  to  any  of  the 
public  bridges  therein,  in  consequence  of  the  floating  of  any 
timber  or  logs  over  any  of  the  streams  in  the  county  where 
such  bridge  is  located.  The  action  is  brought  by  the  county, 
to  recover  damages  for  the  breach  of  a  bond  given  under  the 
provisions  of  this  act;  and  the  defense  insisted  on  is,  that  the 
stream,  across  which  the  bridge  is  erected,  is  a  navigable  water; 
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that  the  gtatute  is  unconstitutional,  and   the  bond  is  without  a 
valid  or  lea^al  consideration. 

Pea  River,  the  stream  in  (|uestion,  is  above  tide-water,  and 
prima  facie  private —  not  subject  to  tlie  public  ri^jht  of  floating 
or  rafting  timber  or  logs.  Every  definition  of  a  navigable 
fresh-water  stream  must  be  necessarily  general,  modified  to 
some  extent  by  the  peculiar  conditions  of  its  locality  and  the 
special  wants  of  the  inhalntants.  In  sections  where  the  trans- 
portation of  lumber  is  an  important  or  controlling  business, 
circumstances  and  the  necessities  of  trade  have  impressed  the 
character  of  navigabilit\%  which  fail  in  other  conditions  where 
no  such  pressing  necessities  e.xist,  and  there  are  other  interests 
equally  or  more  important  to  subserve.  It  may  be  said,  gen- 
erally, any  stream,  though  above  tide- water,  "of  sufficient 
capacity  to  float  the  products  of  tiie  mines,  the  forests,  or  the 
tillage  of  the  pountry,  through  which  they  How,  to  market,"  is 
a  navigable  water;  and,  i)y  the  act  for  the  adn.ission  of  Ala- 
bama into  the  Union,  "shall  forever  remain  public  highways, 
free  to  the  citizens  of  said  State  and  of  the  United  States." 
Said  FiKLi),  el.,  in  The  Daniel  Ball,  10  Wall.  557:  "Those 
rivers  must  be  regarded  as  public  navigable  rivers  in  law  which 
are  navigable  in  fact.  And  they  are  navigable  in  fact,  when 
they  are  used,  or  are  susceptible  of  being  used,  in  their  ordi- 
nary condition,  as  highways  for  commerce,  over  which  trade 
and  travel  are  or  may  be  conducted  in  the  customary  modes  of 
trade  and  travel  on  water."  And  in  The  Moiitello,  20  Wall. 
430,  it  is  said :  "It  would  be  a  narrow  rule  to  hold  that,  in  this 
country,  unless  a  river  was  capable  of  being  navigated  by 
steam  or  sail  vessels,  it  could  not  be  treated  as  a  public  highway. 
The  capability  of  use  by  the  public  for  purposes  of  transporta- 
tion and  commerce  affords  the  true  criterion  of  the  navigability 
of  a  river,  rather  than  the  extent  and  manner  of  that  use.  If 
it  be  capable,  in  its  natural  state,  of  being  used  for  purposes  of 
commerce,  no  matter  in  what  mode  the  commerce  may  be  con- 
ducted, it  is  navigable  in  fact,  and  becomes  in  law  a  public 
river  or  highway."  As  the  result  of  the  current  of  authorities, 
it  niay  be  conceded,  that  a  stream  of  sufficient  depth  and 
width,  in  its  natural  state,  to  be  used  for  the  transportation  of 
timber  or  logs,  though  it  may  not  not  be  technically  navigable, 
is  subject  to  the  public  right  of  user. 

The  question,  what  constitutes  a  navigable  stream,  has  been 
heretofore  considered  by  this  court,  and  the  tests  applicable 
have  been  determined.  In  Kllis  v.  Carey.,  30  Ala.  725,  it  was 
held,  that  a  creek,  not  affected  by  the  ebb  and  flow  of  the  tide, 
which  had  never  been  declared  a  pul)lic  highway  by  legislative 
authority,  and  was  not  treated  as  a  navigable  stream  i)y  the 
United   States  surveyors,  is  not  a  navigable   stream,  though 
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during  twenty  ^ears  keel-boats,  loaded  with  cotton,  had  been 
several  times  Hoated,  and  timber  and  lumber  rafted  down  it 
during  the  w^inter  season,  but  during  the  summer  there  was 
not  sufficient  water  for  these  purposes.  A  dit^tinguishing  test, 
approved  by  the  court,  was,  whetlier  a  stream  is  "susceptible  or 
not  of  use  as  a  common  passage  by  the  public.''  In  Rhodeav. 
Otis,  33  Ala.  578,  it  was  said  :  "In  determining  the  character 
of  a  stream,  inquiry  should  be  made  as  to  the  following  points  : 
whether  it  is  fitted  for  valuable  floatage;  whether  the  public, 
or  only  a  few  individuals,  are  interested  in  transportation; 
whether  any  great  public  interests  are  involved  in  the  use  of  it 
for  transportation ;  whether  the  periods  of  its  capacity  for 
floatage  are  sufficiently  long  to  make  it  susceptible  of  use  bene- 
ficially to  the  public;  whether  it  has  been  previously  used  by 
the  people  generally,  and  how  long  it  has  been  so  used ; 
whetlier  it  was  meandered  by  the  governinent  surveyors,  or 
included  in  the  surveys;  whether,  if  declared  public,  it  will 
prol)ab]y  in  future  be  of  public  use  for  carnage.  And  in  the 
application  of  these  inquiries  to  the  facts  of  a  case,  it  is  to  Ikj 
remembered  that  the  miiuf  probandi  is  upon  the  party  claiming 
that  a  stream  above  tide-water  is  public."  These  testa  were 
cited  with  approval  in  Peters  v.  Jy.  6*.,  Mo.  ik  Chatt.  R.  R. 
Co.,  56  Ala.  528. 

We  do  not  understand,  that  to  constitute  a  navigable  stream 
it  is  requisite  there  shall  be  sufficient  water  for  the  common 
uses  of  trade  and  commerce  during  all  seasons  of  the  year.  It 
must,  however,  as  the  results  of  natural  causes,  be  capable  of 
valuable  floatage  periodically  during  the  year,  and  so  continue 
long  enough  at  each  period  to  make  it  susceptible  of  beneficial 
use  to  the  public.  SaysCooley:  ''If  a  stream  is  of  sufficient 
capacity  for  the  floating  of  rafts  and  logs  in  the  condition  in 
which  it  generally  appears  by  nature,  it  will  be  regarded  as 
public,  notwithstanding  there  may  be  times  when  it  becomes 

too  dry  and  sliallow  for  the  purpose A  brook, 

although  it  might  carry  down  saw-logs  for  a  few  days,  during 
a  freshet,  is  not  therefore  a  public  highway."  In  general,  a 
stream,  to  be  navigable,  in  its  legal  meaning,  must  be  of  such 
character,  as  to  be  of  actual  or  practical  utility  to  the  pul)lic  as 
a  channel  of  trade  or  commerce. — H'wl'vlc  v.  Iline,  23  Ohio  St. 
523  ;  Iluhhard  v.  Bell,  54  111.  110;  WetAe/'MfieM  v.  IIum]direy, 
20  Conn.  218;  Neaderhouser  v.  State,  28  Ind.  257;  Barclay 
R.  d;  C.  Co.  V.  Ingham,  36  Penn.  St.  194 ;  Rowe  v.  Granite  Br. 
Co.,  21  Pick.  344;  Morgan  v.  King,  35  N.  Y.  459;  Thunder 
Boom  Co.  V.  Speechley,  31  Mich.  336. 

The  only  evidence  respecting  the  navigability  of  the  stream, 
shown  by  the  record,  is,  that  it  "  was  a  stream  upon  which  logs 
could  be  floated  only  at  high  water,  or  during  a  freshet,  by  the 
13 
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pnl)lic  generally,  to  Pensacola,  Florida,  where  it  was  generally 
marketed."  There  is  no  inquiry,  whether  it  is  suitable  for 
valuable  floatage  or  rafting;  to  what  extent  the  public  are 
interested  in  transportation  ;  what  public  interests  are  involved  ; 
whether  the  stream  had  been  previously  used,  ar)d  how  long, 
or  what  length  of  time,  the  capacity  for  floatage  or  rafting  con- 
tinued. On  the  facts  shown  by  the  record.  Pea  river  is  not  a 
navigable  stream  at  the  place  where  the  bridge  is  erected. 

This  conclusion  renders  unnecessary  a  consideration  of  the 
other  questions  presented  in  the  argument  of  counsel. 

Affirmed. 


Fire  Insurance  Companies  v.  Felratli. 

Actions  on  Policies  of  Insurance  against  Loss  hy  Fire. 

1.  Assignment  of  policy;  when  assignee  may  sue  in  his  own  name. 
When  a  policy  of  insurance  is  assigned  pursuant  to  its  terms,  the  assignee 
may  maintain  an  action  on  it  in  his  own  name,  in  the  event  of  a  loss 
(Code,  §  2890) ;  but,  wlxere  a  policy  is  taken  out  by  the  mortgagor  in  his 
own  name,  the  addition  of  the  words,  "  Loss,  if  any,  payable  to  J.  F., 
to  the  extent  of  hi.s  mortgage  interest,"  is  a  mere  a[)pointment  of  a  part 
of  the  money,  and  does  not  constitute  an  assignment ;  nor  does  it  author- 
ize said  J.  F.  to  maintain  an  action  on  the  policy  in  his  own  name,  though 
the  partial  loss  does  not  exceed  the  amount. due  on  liis  mortgage. 

2.  Stipulations  in  policy  as  to  j)roof  of  loss,  examination  of  assured, 
&€.;  when  conditions  to  right  of  recovery. — There  is  no  rule  of  law,  or  of 
public  policy,  which  forbids  parties,  when  entering  into  contracts  of  in- 
surance, from  stipulating  that,  in  case  of  loss,  the  preliminary  proofs 
thereof  shall  be  furnished  by  the  assured  himself;  that  he  shall  submit 
himself  to  be  examined  on  oath,  and  shall  procure  the  certificate  of  a 
magistrate  as  to  certain  designated  facts ;  and  when  these  stipulations 
are  uiade  in  the  policy,  a  compliance  with  them  is  a  necessary  condition 
to  a  right  of  recovery,  unless  performance  has  been  waived  by  the  in- 
surer. 

3.  Waiver  of  defects  or  irregularities  in  proofs  of  loss. — When  notice 
and  preliminary  proof  of  loss  are  served  within  a  reasonable  time,  the 
insurer  must  answer  within  a  reasonable  time  afterwards ;  and  if  he  fails 
to  do  so,  or  refuses  to  pay  without  objection  to  the  sufficiency  of  the  proof, 
this  is  a  waiver  of  any  and  all  objection  to  its  sufficiency  ;  and  if  he  points 
out  certain  alleged  defects  or  irregularities  in  the  proof,  this  operates  as 
a  waiver  of  all  other  defects  or  objections,  however  obvious  or  glaring. 

4.  Same;  reasonable  time,  as  question  of  fact;  general  charge  on  evi- 
dence.— What  is  a  reasonable  time,  in  such  case,  being  a  mixed  question 
of  law  and  fact,  largely  dependent  on  the  particular  facts  of  each  case, 
must  always  be  submitted  to  the  jury,  under  appropriate  instructions; 
and  when  "the  testimony  is  not  clear,  and  free  from  confiict  on  material 
points,  a  general  charge  in  favor  of  either  party  is  an  invasion  ot  the 
province  of  the  jury. 
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Appeals  from  the  Circnit  Court  of  Mobile. 

Tried  before  the  Hon.  Wm.  E,  Clakkk. 

These  three  cases,  involving  tiie  same  facts  and  qnestions, 
were  argued  and  submitted  together.  Each  of  the  actions  was 
brought  by  Joseph  P'elrath,  and  was  commenced  on  the  3 let 
July,  1883;  the -defendants  lieing  the  North  British  and  Mer- 
cantile Insurance  Company  of  London  and  Edinburgh,  the  (4er- 
mania  Fire  Insurance  Company  of  New  York,  and  the  Hanover 
Fire  Insurance  Company  of  New  York.  Each  action  was 
founded  on  a  policy  of  insurance  against  tire,  issued  by  the  de- 
fendant corporation,  on  a  building  in  the  city  of  Mobile  which 
belonged  to  one  James  Clark,  by  whom  the  policies  "were  taken 
out  in  his  own  nauie.  Each  of  the  policies  was  effected  through 
the  defendants'  agent  in  Mobile,  John  C.  Reese,  and  was 
dated  June  12th,  1882 ;  but  each  contained,  on  the  body  thereof, 
these  words  :  "  Mftftile,  June  20th^  1882.  Ij)8m,  if  any,  P^lf- 
ahle  to  Joseph  Felrath,  to  the  extent  of  his  mortgage  interest;'''' 
signed  ^'John  C.  Re£se,  ag't.^"*  The  insured  building  was  par- 
tially destroyed  by  fire,  on  the  morning  of  February  8th,  lb83, 
before  the  expiration  of  the  policies ;  the  amount  of  damages, 
as  proved  on  the  trial,  being  $1,(>70.  The  entire  amount  of  in- 
surance was  $1,550,  one  half  of  which  was  covered  by  the  |X)licy 
effected  with  the  company  tirst  named,  and  the  other  half  divided 
equally  between  the  other  two  companies.  The  plaintiff's 
mortgage  was  dated  June  19th,  1882,  and  was  given  to  secure 
a  debt  of  $1,080,  payable  twelve  months  after  date  thereof. 
The  material  stipulations  of  the  policies,  which  are  8ta<^ed  in  the 
opinion  of  the  court,  were  substantially  the  same.  The  de- 
fendant, in  each  case,  pleaded  the  general  issue,  and  several 
special  pleas ;  but  demurrers  were  sustained  to  each  of  the 
special  pleas,  and  the  causes  were  tried  on  issue  joined  on  the 
plea  of  the  general  issue.  One  of  the  special  pleas  averred  the 
failure  of  said  Clark  to  furnish  the  necessary  proofs  of  loss,  and 
to  submit  to  a  personal  examination,  as  required  by  the  terms 
of  the  policy ;  and  another  denied  the  plaintiff's  right  to  main- 
tain an  action  on  the  policy  in  his  own  name.  The  bill  of  ex- 
ceptions purports  to  set  out  all  the  evidence,  the  material  por- 
tions of  which  are  stated  in  the  opinion  of  the  court.  The 
court  charged  the  jury,  on  the  written  request  of  the  plaintiff, 
"that  they  must  find  for  the  plaintiff,  if  they  believed  the  evi- 
dence, and  assess  his  damages  at  whatever  sum  the  evidence 
shows  the  same  to  be,  with  interest  thereon  from  sixty  days 
after  the  day  on  which  proof  of  loss  was  furnished  to  the  de- 
fendants; and  that  they  must  apportion  the  damages"  among 
the  three  defendants  in  the  ratio  of  the  amount  insured  by 
each,  as  above  stated.  The  defendants  excepted  to  this  charge, 
and  they  here  assign  it  as  error,  together  with  the  refusal  of 
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several  charges  asked  by  them,  and  the  jiidgtneiit  sustaining 
the  demurrers  to  tlieir  special  pleas. 

()vp:rall  &  Bkstor,  for  appellants. — (1.)  Felrath  can  not 
maintain  these  actions  in  his  own  name.  The  policies  were 
taken  out  by  said  Clark  in  his  own  name,  and  for  his  own  benefit; 
and  the  words  subsequently  incorporated  in  them,  for  the  ben- 
efit of  Felrath,  do  not  operate  as  an  assignment  of  tlie  mortgage, 
or  of  any  interest  therein,  but  are  a  mere  designation  of  the 
person  to  whom  a  part  of  the  money  is  to  be  paid. — Gromenor 
V.  Atlantic  Insurance  Co.,  17  N.  Y.  394- ;  Continental  Insur- 
ance Co.  V.  Hulman,  92  Illinois,  154;  Flanders  on  Fire  Insur- 
ance, 441 ;  Insurance  Co.  v.  Stanton,  57  Illinois,  354;  Insur- 
ance Co.  V.  Wetmore,  3  Illinois,  221;  Mutual  Insurance  Co.  v. 
Ilandein,  60  Illinois,  521 ;  FranMin  Savings  Inst.  v.  Mutual 
Insurance  Co.,  119  Mass.  240;  Fogg  v.  Mutual  Insurance  Co., 
lOCush.  337;  Hale  v.  Mech.  Insurance  Co.,  6  Gray,  169; 
Loring  v.  Man.  Insurance  Co.,  8  Gray.  28 ;  Mutual  Insur- 
ance Co.  V.  Fix,  53  Illinois,  151 ;  19  N.'^Y.  179;  Blanchardv. 
Atlantic  Mutual  Fire  Insurance  Co.,  33  N.  H.  9,  15;  5  Fos- 
ter, N.  H.  22,  205 ;  10  Ih.  231.  (2.)  But,  even  if  Felrath 
could  sue  as  assignee,  neither  he  nor  Clark  could  recover  with- 
out proof  of  a  compliance  with  the  stipulations  and  conditions 
of  the  policies,  each  of  which  expressly  provides  that  it  shall 
not  be  payable,  in  case  of  loss,  until  Clark  "shall  have  made 
the  proofs,  and  sul)mitted  to  the  examinations  herein  required." 
These  conditions  were  inserted  for  the  protection  of  the  insurer 
against  fraud,  and  the  courts  can  not  dispense  with  their  per- 
formance. Proof  of  a  compliance  with  them  was  as  necessary 
to  a  right  of  recovery  as  proof  of  a  loss. — Ala.  Gold  Life  Ins. 
Co.  V.  Thomas,  74  Ala.  57S;  20  Gratt.  614;  1  Otto,  510;  6 
Otto,  544.  There  was  not  only  no  attempt  to  prove  a  compli- 
atice  with  these  conditions,  but  it  was  shown  that  Clark  had 
fled  the  city  while  his  liouse  was  burning,  and  nothing  had  since 
been  heard  of  him. 

TocL^nN,  Taylor  tfc  Prince,  contra. — (1.)  Stipulations  in  a 
policy  as  to  notice  and  proof  of  loss  are  not  conditions,  and  do 
not  form  a  part  of  the  contract  of  insurance.  They  do  not 
create  the  liability  to  pay  the  loss,  but  only  fix  the  time  at  the 
expiration  of  which  the  money  must  be  paid. — McMaster  v. 
N.  A.  Insurance  Co.,  55  N.  Y.  222,  or  14  Amer.  Rep.  239; 
36  Md.  102,  or  11  Amer.  Rep.  476;  II.  &.  N.'s  New  Digest  of 
Insurance,  355;  May  on  Insurance,  217;  36  Wise.  159.  (2.) 
Giving  notice  and  making  claim  and  proof  of  loss  juay  be  con- 
ditions precedent  to  a  recovery,  unless  waived  by  the  insurer ; 
but  notice  by  Felrath,  and  proof  furnished  by  him,  he  being 
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the  real  party  in  interest,  were  sufficient. — May  on  Insurance, 
§§463,465;  Wood  on  Fire  Insurance,  $}§  413-14;  41  Mich. 
131;  16  Wise.  532;  H.  &  N.'s  New  Digest,  493,  and  autiiori- 
ties  there  cited.  (3.)  If  there  was  any  defect  or  irregularity 
in  the  notice  or  proofs  of  loss,  it  was  waived  hy  the  insurers. 
Wood  on  Fire  Insurance,  §si  414,  417,  421 ;  31  ^Visc.  16(»;  «6 
Mich.  289;  II.  6c  N.'s  New  Digest,  493;  2  Clements'  Dig.  Ins. 
Dec.  252,  §  7;  1  Rob.  N.  Y.  55;  31  How.  Pr.  (N.  Y.)  50S; 
16  Wendell,  3>5 ;  26  Illinois,  365  ;  2  N.  'i  .  53 ;  7  Johns.  315. 
(4.)  Felralh  was  the  party  really  interested,  and  he  could 
maintain  the  actions  in  his  own  name.— Code,  g  2890;  May  on 
Insurance  §§  447-49 ;  38  N.  J.  564  ;  4<>  Wise.  446  ;  46  Wise. 
23;  50  Wise.  240;  60  N.  Y.  619. 

STONE,  C.  J. — 1.  Can  Felrath  maintain  these  actions  in 
his  own  name  ^  We  think  not,  for  the  following  reasons: 
The  policies  were  taken  out  in  the  name,  and  in  favor  of  James 
Clark,  who  owned  the  property.  The  gross  sum  of  the  poli- 
cies was  tifteen  hundred  and  tifty  dollars.  Felrath  had  a  mort- 
gage on  the  property,  but  the  policies  were  neither  assigned 
nor  transferred  to  him,  so  as  to  constitute  them  liis  property, 
nor  to  make  him,  Feh-ath,  the  party  assured.  The  only  inter- 
est Felrath  had  isshctwn  on  the  face  of  the  policies  themselves, 
and  is  expressed  in  this  language  :  "  Loss,  if  any,  payable  to 
Joseph  Felrath,  to  the  extent  of  his  mortgage."  It  is  not 
stated  what  was  the  extent  of  his  u)ortgage  interest.  It  is 
shown  in  the  proof  that  it  was  about  two  thirds  of  the  sum 
assured.  The  policies  all  l>ear  the  same  date,  expire  at  the 
same  time,  and  were  procured  through  the  same  resident  agent. 
In  case  of  loss,  each  com})any  was  bound  to  contribute  j!>ro 
rata,  to  the  extent  of  the  sum  insured.  This  constitutes  these 
several  policies  substantiaflly  one  transaction — one  contract — so 
far  as  Felrath's  right  to  sue  is  concerned.  Possibly,  we  might 
go  further,  and  hold,  from  the  known  usage  in  such  cases,  that 
Clark  applied  to  the  agent  for  insurance  to  the  extent  of  tifteen 
hundred  and  fifty  dollars,  and  that  the  risk  was  parcelled  out 
among  several  companies,  in  order  that  the  burden  might  l)e 
apportioned,  in  case  of  loss.  I^ut  this  is  not  necessary.  It  is 
enough  that  the  liability  of  all  the  companies  was  tifteen  hun- 
dred and  fifty  dollars,  and  there  are  neither  facts  nor  presump- 
tion that  any  one  of  these  liabilities  was  incurred  before  the 
others  were. 

We  have,  then,  a  binding  contract,  or  contracts,  by  which 
these  cotn panics  bound  themselves  to  pay  to  Clark,  on  a  cer- 
tain contingency,  fifteen  hundred  and  fifty  dollars,  with  a  direc- 
tion and  agreement,  in  case  of  loss,  to  pay  one  thousand  and 
eighty  dollars  of  the  sum  to  Felrath.     To  whom,  according  to 
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the  terms  of  the  contract,  was  the  remaining  sum  of  four  hun- 
dred and  seventy  dollars  to  be  paid  ?  Evidently  to  Clark,  the 
iiolder  of  the  policies.  This  was  the  stattis  of  the  contract,  at 
the  time  the  negotiations  terminated  in  a  final  agreement.  This 
was  not  an  assignment  of  the  policies,  nor  either  of  them,  but 
a  mere  appointment  of  a  part  of  the  money  to  be  realized  upon 
them. — Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  391 ; 
Flanders  on  Fire  Insurance,  441  ;  Hale  v.  Mech.  Mut.  Fire 
Ins.  Co.,  6  Gray,  169 ;  Loring  v.  Manxtf.  Ins.  Co.,  8  Gray,  28; 
Fogg  V.  Mid.  Mut.  Fire  Ins.  Co.,  10  Cush.  337;  Bidwell  v. 
North  Western  Ins.  Co.,  lo  N.  Y.  179  :  JVew  Fng.  Mar.  Inst 
Co.  V.  Wetmore,  3  111.  221 ;  III.  Fire  Ins.  Co.  v.  Stanton,  57  111. 
354 ;  III.  Mut.  Fire  Ins.  Co.  v.  Fix,  53  111.  151 ;  Blanchard 
V.  Atl.  Mut.  Fire  Ins.  Co.,  33  N.  II.  9 ;  JVevins  v.  R.  Mut. 
Fire  Ins.  Co.,  25  N.  H.  22 ;  Folsom  v.  B.  Co.  Mut.  Fire  Ins. 
Co.,  30  N.  H.  231 ;  Home  Mut.  Ins.  Co.  v.  Hauslein,  60  111. 
521;  Franklin  Sav.  Institution  v.  Central  Mut.  Fire  Ins.  Co., 
119  Mass.  240. 

It  is  contended  for  appellee,  that  Felrath  can  maintain  these 
actions  under  section  2890  of  the  Code  of  1876,  which  provides 
that  actions  on  contracts,  express  or  implied,  for  the  payment 
of  money,  must  be  prosecuted  in  the  name  of  the  party  really 
interested,  whether  he  has  the  legal  title  or  not.  This  would 
undoubtedly  be  the  case,  if  by  the  terms  of  the  policy,  or 
assignment  purstiant  to  its  terms,  the  entire  sum  of  the  insur- 
ance money  had  been  payable  to  Felrath. — AfpleUm  Iron  Co. 
V.  Br.  Amer.  Assti.  Co.,  46  Wis.  23 ;  Feeler  v.  Niagai^a  Falls 
Fire  Ins  Co.,  16  Wis.  523.  We  hold,  however,  that  the  right 
of  action  on  this  contract  must  be  determined  by  the  status  of 
the  transaction,  which  the  parties  by  their  contract  have  fixed 
upon  it.  It  is  the  contract  itself,  and  not  any  after  occurring 
accident,  which  determines  the  intention  the  parties  had.  They 
appointed  the  payment  of  a  part  of  the  money  to  Felrath,  in 
case  of  loss.  They  did  not  appoint  the  payment  of  the  entire 
sum,  nor  were  the  policies  assigned.  They  did  not  confer  on 
Felrath  a  right  to  sue  for  a  part,  and  on  Clark  the  right  to  sue 
for  the  residue.  That  would  have  been  to  split  one  contract 
into  two  causes  of  action,  which  can  only  be  done  by  agree- 
ment of  debtor  and  creditor,  having  that  object  in  view.  It 
was  not  done  in  this  case ;  and  the  accident  that  the  loss  was 
only  partial,  and  did  not  exceed  the  sum  appointed  to  be  paid 
to  Felrath,  can  neither  change  the  contract  relations  of  the  par- 
ties, nor  effect  an  assignment  of  the  policies.  There  are  a  few 
cases  which,  it  is  contended,  hold  the  contrary  of  these  views, 
but,  if  they  do,  we  decline  to  follow  them. — JV.  W.  Mut.  Life 
Ins.  Co.  V.  Germania  Fire  Ins.  Co.,  40  Wis.  446  ;  Hammel  v. 
Qxieen  Ins.  Co.,  50  Wis,  240  ;  State  Ins.  Co.  v.  Maackens,  38  N. 
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J.  Law,  564.  In  some  of  these  cases,  the  ap|>ointee'8  claim 
equalled,  or  exceeded  the  whole  sum  insured,  which,  of  course, 
involved  no  splitting  up  of  the  cause  of  action.  This  dis- 
tinguishes such  cases  from  this. —  Watertoitm  Fire  Ins.  Co.  v. 
Sewing  Machine  Co.^  41  Mich.  13L 

2.  Among  the  stipulations  in  each  of  the  policies  on  which 
these  actions  are  founded,  are  the  following:  That  notice  and 
proof  shall  be  forthwith  furnished  and  given  of  the  loss  sus- 
tained by  the  tire  ;  that  this  shall  be  furnished  by  the  assured 
himself;  that  he  shall  submit  himself  to  be  examined  on  oath, 
touching  the  loss  and  its  circumstances,  if  desired,  and  that  he 
shall  produce  a  certificate  *'  of  a  magistrate,  notary  public,  or 
commissioner  of  deeds,  nearest  to  the  place  of  the  tire,  not  con- 
cerned in  the  loss  as  a  creditor  or  otherwise,  nor  related  to  the 
assured,  stating  that  he  has  examined  the  circumstances  attend- 
ing the  loss,  knows  the  character  and  circumstances  of  the 
assured,  and  verily  believes  that  the  assured  has,  without  fraud, 
sustained  loss  on  the  property  insured,  to  the  amount  which 
such  magistrate,  notary  public,  or  commissioner  of  deeds  shall 
certify."  These  are  stated  in  the  policies  as  conditions  of  any 
right  of  recovery. 

The  bills  of  exceptions  state  that  they  contain  all  the  testi- 
mony. They  do  not  inform  us  what  proofs  of  loss  were  made, 
nor  whether  they  were  accompanied  by  the  requisite  certiticate 
of  a  magistrate,  or  other  named  officer.  They  do  inform  us 
the  proofs  were  not  made  by  Clark,  the  assured,  and  that  he 
did  not  submit  himself  to  be  examined  on  oatli,  when  thereto 
recjuired.  He  fled  the  State  while  the  house  was  burning,  and 
has  not  since  been  traced.  These  alone  were  fatal  to  the  right 
of  recovery,  unless  these  pre-recjuisites  have  l>een  waived. 
There  is  no  rule  of  law,  nor  of  public  policy,  which  forbids 
that  parties  enter  into  such  stipulations,  and  when  they  do, 
they  must  abide  by  their  contracts. — Ala.  Gold  Life  Ins.  Co. 
V.  ^Thmnas,  74  Ala.  57S;  May  on  Insurance,  g  465 ;  Flanders 
on  Fire  Insurance,  523;  ^£tna  Life  Im.  Co.  v.  France,  91 
U.  S.  510;  Inmranee  Co.  v.  Mowty,  1»6  U.  S.  544;  Manhattan 
Life  Ins.  Co.  v.  Warwick,  20  (irat.  614,  656.  And  the  ternjs 
of'  these  policies,  and  Felrath's  iijterest  therein,  do  not  relieve 
the  assured  of  the  necessity  of  making  the  preliminary  proofs 
by  Clark,  in  whose  favor  the  policies  were  issued. — Grosventtr 
V.  Atl.  Fire  Ins.  Co.,  17  N.  ^ .  301  ;  Hale  v.  Mech.  Mat.  Ins. 
Co.,  6  Gray,  169;  Loring  v.  Man.  Ins.  Co.,  8  Gray,  28; 
Franklin  Sav.  Inst.  v.  Central  Mat.  Fire  Ins.  Co.,  119  Mase. 
240;  III.  Mut.  Fire  Ins.  Co.  v.  Fix,  53  111.  151;  Ilom^  Mui. 
Fire  Ins.  Co.  v.  Ilauslein,  60  111.  521. 

3.  The  remaining  question  is  waiver,  vd  non,  of  the  insuf- 
ficiency of  preliminary  proof  of  loss.     On  this  questioD  th« 
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testimony  is  not  in  liannony.  The  plaintiff,  Felrath,  testified 
that  he  delivered  his  proofs  to  the  agent,  about  a  month  after 
the  burning.  The  fire  occurred  on  the  8th  February.  This 
would  bring  the  8th,  or  later,  of  March,  when  the  proofs  of 
loss  were  submitted  to  the  agent.  They  must  then  be  for- 
warded to  the  head  office  in  New  York,  or,  at  least,  to  the 
general  agency  for  the  South — Atlanta — for  consideration. 
Felrath  testifies,  that  the  first  written  notice  he  received  that 
the  proofs  were  insufiicient,  was  by  the  letter  from  the  adjust- 
ing acent  at  Atlanta,  dated  April  27th,  1883,  some  six  weeks, 
or  more,  after  he  alleges  the  preliminary  proofs  were  for- 
warded. That  letter  states  a  verbal  notice  had  been  given  on 
the  18th;  and  notified  Felrath,  that  "We  can  not  receive  the 
papers  served  by  you  as  proof  of  loss  in  the  Clark  case,  as  they 
are  not  made  out  by  the  assured,  as  required  by  the  conditions 
of  the  policy.  We  desire  proofs  in  accordance  with  the  policy, 
and  an  examination  of  Mr.  Clark,  the  assured,  under  oath.  I 
also  desire  to  state,  that  we  decline  to  accept  your  proposition 
to  subrogate  your  claims  against  the  property."  This  was 
signed  by  the  adjuster  of  the  insurance  companies.  Felrath 
testified,  further,  that  "in  the  latter  part  of  March,  after  the 
fire,  the  agent  and  adjuster  of  the  defendants  came  to  Mobile 
[tlie  place  of  the  burning],  and  in  an  interview  with  him  about 
the  fire,  and  plaintiff's  claim  on  account  of  it,  at  the  office  of 
Mr.  Reese  [the  local  agent  for  Mobile],  Knowles  [the  adjuster] 
proposed  to  plaintiff  to  transfer  his  mortgage  to  defendants, 
and  they  would  pay  him  the  money  on  account  of  the  loss; 
that  he,  plaintiff,  asked  time  to  consider  the  proposition  ;  that 
he  wished  to  take  advice  about  it.  Knowles  said  he  would  call 
at  witness'  store  the  next  day,  for  an  answer;  that  he  did  not 
call  next  day,  but  called  the  second  day  after,  and  witness  told 
him  he  would  transfer  the  mortgage,  as  all  he  wanted  was  his 
money.  Knowles  then  told  him  he  would  have  to  refer  the 
matter  back  to  the  companies.  Witness  further  testified,  that 
some  time  afterwards  he  was  informed  that  defendants  were 
unwilling  to  accept  his  proofs  of  loss,  but  that  the  first  and 
only  written  notice  he  received  was  the  letter,"  copied  above. 
Felrath  was  asked,  on  cross-examination,  "if  he  had  received 
from  Mr.  Reese,  defendants'  agent  at  Mobile,  a  written  notice, 
stating  that  the  proofs  of  loss  he  had  spoken  of  were  not  satis- 
factory to  defendants,  and  that  they  were  held  subject  to  his 
order."  And  plaintiff  answered,  "No,  he  had  not  received 
such  a  notice." 

Reese,  the  Mobile  agent,  testified,   "that   he  was   present 

when  the  transfer  of  the  mortgage  was  talked  about  between 

plaintiff   and  Mr.  Knowles;   that   plaintiff   proposed    to   Mr. 

Knowles   to  assign    to  the  companies   his  mortgage,  if   they 
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would  pay  him  the  amount  due  thereon,  and  that  Mr.  Knowles 
said  he  would  have  to  refer  the  matter  to  the  defendants. 
Witness  further  testitied,  that  shortly  after  the  interview  alKiut 
the  mortgage,  he  did  give  the  plaintiff  the  written  notice  tljat 
the  plaintiff  said  he  had  not  received.  This  notice  was  handed 
to  plaintiff  by  witness  in  plaintiff's  store,  in  the  presence  of 
Mr.  Levy,  a  clerk  of  defendant;  that  he  did  not  know  the  date 
he  gave  the  said  notice  to  Felrath  that  the  proofs  of  loss  were 
not  satisfactory,  but  that  it  was  some  time  after  the  interview 
about  the  mortgage  at  plaintiff's  store." 

It  is  thus  shown  that  on  two  material  points,  aflFecting  the 
question  of  waiver,  the  testimony  is  apparently  not  in  harmony. 

It  is  laid  down  in  the  books,  tliat  when  notice  and  prelim- 
inary proofs  of  loss  are  served  within  a  reasonable  time,  then 
the  insurance  company  must  answer  within  a  reasonable  time 
afterwards.  If  no  answer  is  returned  within  a  reasonable  time, 
or  if  the  answer  be  a  refusal  to  pay  witlK)Ut  reference  to  the 
insufficiency  of  the  proofs,  this  is  considered  a  waiver  of  such 
insufficiency.  If  the  answer  point  otit  certain  imjHjrfections  or 
irregularities  in  the  proofs,  this  is  a  waiver  of  all  others,  no 
matter  iiow  glaring. — ^Etna  Fire  Ins.  Co.  v.  Tyl^r,  IH  Wend. 
385;  Johnson  v.  Colunihia  Inn.  6V>.,  7  Johns.  315;  Brown  v. 
KimjH  ihmnty  Fire  I m*.  Co.^  31  How.  Pr.  508;  imitate  Ins.  0o. 
V.  Maackens^  38  N.  J.  Law,  5(54:;  Aurora  Fite  and  Mar.  Ins, 
Co.  V.  Kraioich,  36  Mich.  289 ;  Gr.  Mes.  Ins.  Co.  v.  SUiaden^ 
26  lil.  360;  ///.  Fire  Ins.  Co.  v.  Stanton,  57  111.  354;  O'CVw- 
nor  V.  Hartford  Fire  Ins.  Co.,  31  Wis.  160;  Nor.  Western 
Mnt.  Life  Ins.  Co.  v.  Ger.  Fire  Ins.  Co.,  40  Wis.  446. 

4.  What  is  a  reasonable  time,  being  a  mixed  question  of  law 
and  fact,  nnist  always  be  submitted  to  the  jury,  under  appro- 
priate instructions.  It  must  depcrxl  largely  on  attetidant  cir- 
cumstances. In  this  case,  the  distance  from  tlie  chief  agency, 
the  greater  distance  from  the  head  office,  reasonable  time  to 
learn  all  that  cotild  be  known  of  the  true  facts,  and  to  formu- 
late an  opinion  upon  them — each  and  all  of  these  must  be 
taken  into  account  in  prosecuting  the  inquiry  of  reasonaljle 
time.  Like  other  rules  of  law,  it  rests  (»n  reason.  Insurance 
companies  must  not  lure  their  patrons  into  false  security,  by 
whicli  the  latter  may  lose  the  means  and  opportunity  of  reme- 
dying defects  in  their  preliminary  proof — must  not  lead  them 
astray  by  giving  notice  of  one  objection,  and  then  relying  upon 
another;  nor,  by  a  general  refusal  to  pay.  retain  in  reserve,  for 
a  surprise  on  the  trial,  some  defect  in  the  proof,  which,  per- 
chance, if  known,  might  have  l>een  remedied.  'I  he  law 
expects  and  exacts  candor  and  good  faith,  and  punishes  with 
adverse  presumptions  those  who  fail  to  observe  these  cardinal 
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virtues.     The  testitnony  was  not  so  clear  and  free  from  con- 
flict, as  tliat  the  conrt  was  justified  in  giving  the  general  charge. 
Reversed  and  remanded. 


Britton  v.  The  State. 

Indictment  against  Tax  Collector  for  Emhezzlement. 

1.  Averment  as  to  amount  embezzled. — An  indictment  against  a  tax- 
collector  for  the  embezzlement  of  public  funds,  in  failinj;  to  make  returns 
and  forward  the  tax-money  in  his  hands,  from  time  to  time,  to  the  proper 
authorities,  as  provided  by  law  (Code,  §  4266),  must  allege  some  partic- 
ular sum,  or  amount,  as  to  which  the  offense  is  charged  ;  but  it  is  suffi- 
cient to  allege  that  it  is  "  about "  a  named  sum,  and  it  is  not  necessary 
to  prove  tlie  precise  sum  specified. 

2.  Embezzlement  by  tax-collector  ;  stattdorij  provisions  construed  as  to 
elements  of  offense. — The  failure  "  to  make  returns  and  forward  the  tax- 
money  in  his  hands,  from  time  to  time,  to  the  proper  authorities,  as 
provided  by  law,"  as  these  words  are  used  in  the  statute  (Code,  §  4266), 
"comprises  the  duty  of  making  monthly  reports  of  collections,  and 
monthly  payments  of  taxes  collected,  both  State  and  county,  in  the 
manner,  aiul  at  the  times  specified  in  sections  417-18;  "  and  this  is  made 
a  felony,  without  regard  to  the  amount  of  default,  although  the  failure  to 
make  a  final  settlement,  on  or  before  the  first  day  of  May  in  each  year, 
is  only  a  misdemeanor  under  section  4265. 

3.  Averment  of  collection,  or  possession;  liability  for  act  of  agent. — To 
be  sufficient  as  a  charge  of  felony,  the  indictment  must  allege,  also,  that 
the  money  was  "at  the  time  "  in  the  hands  of  the  tax-collector;  since, 
if  collected  by  a  deputy,  though  the  principal  might  be  liable  civilly,  he 
would  not  be  liable  criminally,  unless  the  money  came  to  his  actual  pos- 
session. 

4.  Averment  negativing  "good  cause"  or  excuse. — The  existence  of 
any  good  cau.se  or  excuse  for  the  alleged  failure  or  default  is  defensive 
matter  only,  and  it  is  not  necessary  that  the  indictment  shall  negative  it 
by  averment. 

5.  "Abstract-book,"  and  "stub-book ;  "  admissibility  as  ei'idence. — The 
"abstract-book"  of  property  and  polls  assessed,  which  the  probate 
judge  is  required  to  make  and  file  with  the  tax-collector  (Code,  §  434), 
is  admissible  evidence  against  the  collector,  when  properly  identified ; 
and  the  "stub-book,"  required  to  be  kept  by  the  collector  himself 
(Code,  Hll'),  is  also  competent  evidence  against  him,  as  an  admission  of 
a  most  solemn  character. 

6.  Judgment  in  civil  suit ;  admissibility  as  evidence  in  criminal  prose- 
cution.— A  judgment  recovered  against  a  "defaulting  tax-collector  and  his 
sureties,  in  a  civil  action  at  the  suit  of  the  county,  is  not  competent 
evidence  against  him  in  a  subsequent  criminal  prosecution  for  the 
default. 

From  the  Circuit  Court  of  Hale. 
Tried  before  the  lion.  John  Mooke. 

The  indictment  in   this  case  contained  six  counts,  each  of 
which  charged    the   defendant,  William    G.  Britton,    as   tax- 
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collector  of  Hale  county,  with  defanlts  in  liis  official  capacity. 
The  first  count  charjijed,  that  he  "did  collect  money  for  the 
county  taxes  due  to  said  county,  and  did  fail  to  make  returns 
of  said  tax-money  as  collected,  and  forward  the  said  tax-money 
to  S.  W.  Chad  wick,  the  treasurer  of  said  county,  as  provided 
by  law ;"  the  second,  that  he  "did  collect  money  for  the  taxes 
due  to  said  county,  and  did  fail  to  make  a  return  of  said  money 
so  collected,  to  S.  W.  Chadwick.  the  treasurer  of  said  county, 
and  did  fail  to  forward  the  said  taxes  in  his  hands,  to  S.  W, 
Chadwick,  the  treasurer  of  said  county;"  the  third,  that  he 
"did  fail  to  make  a  written  report  under  oath  to  S,  W.  Chad- 
wick, the  treasurer  of  said  county,  setting  forth  the  amount  of 
money  collected  by  him  for  the  State  and  county  taxes,  and 
did  fail  to  pay  to  S.  W.  Chadwick,  the  treasurer  of  said  county, 
all  the  taxes  due  to  said  county  on  account  of  collections  made 
by  him  for  said  county  ;"  the  fourth,  that,  havirjg  collected  the 
taxes  due  the  county,  he  "did  fail  to  make  a  written  rejwrt 
under  oath,  within  the  first  three  days  of  December,  1882, 
setting  forth  tiie  amount  of  money  collected  by  him  for  the 
State  of  Alabama  and  said  county  of  Hale,  as  taxes,  during 
the  month  of  November,  1882,  to  S,  W.  Chadwick,  the  treas- 
urer of  said  county,  and  did  fail  to  pay  to  said  ('hadwick, 
treasurer  as  aforesaid,  on  the  laot  Saturday  of  l)eceml>er,  A.  I). 

1882,  all  the  taxes  due  to  the  said  county  of  Hale  on  account 
of  collections  made  I)v  him  during  the  month  of  Novemlnir, 
A.  D.  1882;"  the  fifth,  that,  having  collected  taxes  due  to 
said  county,  he  "did  fail  to  make  a  written  report  under  oath, 
setting  forth  the  amount  of  money  by  him  collected  for  the 
State  and  county  taxes,  to  S.  W.  Chadwick,  the  treasurer  of 
said  county,  and  did  fail  to  pay  to  said  Chadwick,  the  treasurer 
of  said  county,  all  the  taxes  due  to  said  county  on  account  of 
collections  made  by  him  ;"  and  the  sixth,  that,  having  collected 
the  taxes  due  to  said  couiity,  he  "did  fail  to  make  a  written 
report   under  oath,  within  the  first   three  days  of    February, 

1883,  setting  forth  the  amount  of  money  collected  by  him  for 
the  State  of  Alabama  and  said  county  of  Hale,  as  taxes,  during 
the  n)onth  of  January,  1888,  to  S.  W.  Chadwick,  the  treasurer 
of  said  county,  and  did  fail  to  pay  to  said  Chadwick,  treasurer 
as  aforesaid,  on  the  last  Saturday  of  January,  A.  I).  1883,  all 
the  taxes  due  said  county  of  Hale,  on  account  of  collections 
made  by  him  during  the  month  of  January,  1883."  There 
was  a  demurrer  to  the  indictment,  specifying  several  grounds 
of  demurrer,  which  was  overruled  l)y  the  court;  and  issue 
being  joined  on  the  plea  of  not  guilty,  the  jury  returned  a  ver- 
dict of  "guilty  as  charged  itj  the  indictment,"  and  assessed  a 
fine  of  five  dollars;  and  the  court  thereon  rendered  judgment, 
overruling  a  motion  in  arrest,  and  sentenced  the  defendant  to 
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confinement  in  the  penitentiary  for  the  term  of  ten  months, 
and  to  an  additional  term  of  hard  labor  for  the  conntj,on  non- 
payment of  the  fine  and  costs.  The  material  facts  of  the  case, 
as  involved  in  the  points  decided  by  this  court,  appear  in  the 
opinion  of  the  court. 

Thos.  R.  Roulhac,  for  the  appellant. — (1.)  The  indictment 
is  substantially  defective  in  several  particulars,  as  pointed  out 
in  the  demurrers.  It  should  have  negatived,  by  its  averments, 
the  existence  of  any  "arood  cause  or  excuse"  for  the  alleged 
default.— 1  Bish.  Criim'  Pro.  §§  375-78 ;  Com.  v.  Hart,  11 
Cush.  130  ;  Clark  v.  State,  19  Ala.  552 ;  Carson  v.  State,  69 
Ala.  240 ;  G rattan  v.  State,  71  Ala.  345.  It  should  have  spec- 
ified some  particular  sum,  or  "about"  a  named  sum,  as  the 
amount  of  the  alleged  default. — ]}f'obts  v.  State,  59  Ala.  13. 
It  should  have  alleged  that  the  money  was  "in  his  hands,"  as 
the  words  used  in  the  statute  are  material ;  for  7ion  constat  that 
the  money  was  not  collected  by  a  deputy,  and  never  came  into 
the  hands  of  the  defendant;  in  which  case,  though  he  might 
be  liable  civilly,  he  would  not  be  criminally.  (2.)  The  asses- 
sor's books  and  the  abstract-books,  which  were  admitted  as 
evidence  by  the  court,  ought  not  to  have  been  received,  because 
they  were  not  certified  by  the  probate  judge  as  required  i)y 
section  433  of  the  Code. — Stark.  Ev.  399,  10th  Amer.  ed. ; 
1  Greenl.  Ev.  §§  493,  483-85  ;  Walker  v.  Wingfidd,  18  Vesey, 
443.  (3.)  The  judgment  in  the  civil  suit  was  not  competent 
evidence. — 1  Greenl.  Ev.  §  537 ;  Stark.  Ev.  [332] ;  Brahan  v. 
Ragland,  3  Stew.  256.  (4.)  Some  counts  of  the  indictment 
charged  only  a  misdemeanor,  while  others  were  intended  to 
charge  a  felony ;  and  the  verdict  of  the  jury,  though  general, 
imposed  only  a  fine  of  five  dollars;  yet  tlie  court  pronounced 
judgment  and  sentence  of  imprisonment  in  the  penitentiary,  as 
for  a  felony. 

T.  N.  McClellan,  Attorney-General,  for  the  State. — (1.) 
To  constitute  the  statutory  felony  for  which  this  indictment 
was  found  (Code,  §  4266),  these  facts  must  concur:  Ist,  the 
defendant  must  be  a  tax-collector;  2d,  he  must  have  collected 
tax-money  ;  3d,  he  must  fail  to  report  the  collection  as  required 
by  law ;  4th,  he  must  fail  to  pay  over  the  tax-money  so  col- 
lected as  required  by  law.  These  essential  facts  are  alleged  in 
each  count  of  the  indictment,  and  the  objections  to  it  were 
properly  overruled.  An  averment  of  the  non-existence  of 
good  cause  or  excuse  was  unnecessary,  that  being  matter  of 
defense ;  as  in  the  analogous  case  of  an  indictment  for  carrying 
concealed  weapons,  which  is  not  required  to  negative  any  of 
the  statutory  excuses.     Nor  was  it  necessary  to  specify  any 
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atiiount,  as  the  amount  of  the  default  was  entirely  immaterial. 
The  avermont  that  the  defendant  collected  tax-money,  and  has 
failed  to  pay  it  over,  is  equivalent  to  an  averment  that  the 
money  is  still  ''in  his  hands."  (2.)  The  reqtiiroment  of  a 
certificate  by  the  probate  jud«;e  to  tlie  assessment- lx>ok  (Code, 
§  433)  is  directory  merely,  and  the  omission  of  the  certificate 
neither  atfects  the  validity  of  the  assessment,  nor  impairs  the 
leu^al  status  of  the  book. — AruUtor  v.  Jackson  ('ounty,  05  Ala. 
142.  (3.)  While  the  judgment  itself  in  the  civil  suit  may 
not  have  been  competent  evidence  in  this  case,  it  was  offered 
as  a  part  of  "'the  rec<»rd  and  proceeding!*"  of  that  suit:  and  it 
is  submitted  that  the  defendant's  pleas  in  that  case,  at  least, 
were  admissible  as  a  solemn  admission  of  the  fact^  therein 
stated,  M'hile  the  objection  to  the  evidence  was  general. — 2 
Tavlor's  Ev.  1112;  18  Mo.  71  ;  29  Ala.  140:  1  fircen.  .'»27 : 
63'^Ala.  138;  52  Ala.  345. 

SOMERVILLE,  J. — The  several  .counts  in  the  indictment 
are  intended  to  charge  a  violati(»n  of  section  42<>6  of  the  Code 
of  1876,  which  makes  it  an  embezzlement  of  the  public  funds 
for  any  ta.x  collector  to  ''fail  to  luake  returns  and  forward  the 
tax-money  in  his  hands,  from  time  to  time,  to  the  projwr 
authorities,  as  provided  by  law,  except  for  good  cause." — Code 
1876,  §  4266. 

It  is  objected,  both  on  demurrer,  and  in  arrest  of  judgment, 
that  the  indictment  fails  to  allege  the  embezzlement  of  any 
particular  sum  of  money  collected  by  the  defendant  as  taxes. 
In  the  absence  of  any  statutory  requirement,  the  ordinary  rule 
is,  that  the  description  of  embezzled  propert}'  must  usually  be 
the  same  as  on  an  indictment  for  larceny  at  common  law. — 2 
Bish.  Cr.  Pro.  §  320.  The  form  prescribed  by  the  Code  is 
not  so  strict,  but  admits  an  averment  of  "  about "  a  specified 
sum,  which,  of  course,  need  not  be  proved  precisely  as 
described.— Code,  1876,  ^  4824;  Form  No.  50,  p.  997;  Low- 
enthal  v.  The  State,  32  Ala.  589.  In  A\>ble  v.  The  State,  59 
Ala.  73,  we  held  an  indictment  for  embezzlement  to  l)e  fatally 
defective,  which  merely  charged  the  defendant  with  convert- 
ing or  applying  to  his  own  use  "a  large  sum  of  money." 

It  is  very  true,  as  argued  for  the  State  in  this  case,  that  the 
grade  of  the  offense  denounced  does  not  depend  upon  the 
amount  of  the  taxes  embezzled,  as  in  the  case  of  ordinary  em- 
bezzlement, or  the  larceny  of  money.  The  conversion  by  a 
tax-collector  of  any  appreciable  sum  of  tax-money,  evidenced 
by  his  failure  to  make  returns  and  forward  such  money  to  the 
proper  officers,  as  provided  by  law,  unless  for  good  excnse,  is  a 
felony,  under  the  provisions  of  section  4266  of  the  Code.  But 
it  can  scarcely  be  contended,  that  the  failure  to  make  returns 
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of,  and  forward  a  mere  nominal  sum — as,  for  example,  a  single 
cent — would  be  a  criminal  violation  of  this  statute,  although  it 
would  clearly  come  within  the  letter  of  it.  This  diminutive 
sum  would  certainly  be  tax-money,  but  would  be  rescued  from 
the  operation  of  the  statute  upon  the  principle  embodied  in 
the  tuiixim,  I)e  minimis  lex  non  curat.  It  would  be  shocking 
to  justice  to  construe  the  law  otherwise.  There  is  good  reason, 
therefore,  for  requiring  an  averment  of  some  particular 
amount,  which  may  be  described  as  about  a  certain  sum. 
Bishop's  Directions  and  Forms  (1885),  §g  404,  409.  The  de- 
murrer should  have  been  sustained  to  each  count  of  the  indict- 
ment, for  this  defect. 

2.  The  other  grounds  of  demurrer  raise  several  questions  as 
to  the  proper  construction  of  sections  4265  and  42f»6  of  the 
present  Code.  These  sections,  together  with  section  414  of 
the  Code,  origin-dly  comprised  section  8  of  the  Revenue  Code, 
approved  March  6',  1876;  Acts  1875-76,  p.  61.  It  is  a  fact, 
important  to  be  stated  just  here,  that  the  tax-collector  of  each 
of  the  counties  of  this  State  is  required  by  law  to  make  a  writ- 
ten report,  under  oath,  within  the  first  three  days  of  each 
month,  to  the  county  treasurer  of  the  county,  or,  if  there  be  no 
such  otlicer,  to  the  judge  of  probate  of  the  county  in  which  he 
is  collector,  "setting  forth  the  amount  of  money  collected  by 
him  for  the  State  and  county  taxes  since  his  last  report,"  and 
other  details  not  necessary  to  be  here  mentioned.  The  officer 
to  whom  he  reports  is  then  required  to  compare  the  collector's 
statement  with  the  assessment-book,  and  forthwith  forward  a 
report  of  it  to  the  State  Auditor. — Code,  1876,  §  417.  And 
the  further  requirement  is  made,  that  the  tax-collector  of  each 
county  in  the  State  shall,  by  the  last  Saturday  of  each  and 
every  uionth  of  the  year,  pay  to  the  treasurer  of  the  State  all 
the  taxes  due  to  the  State,  and  to  the  county  treasurer  all  the 
taxes  due  the  county  on  account  of  collections  made  by  him. 
Code,  §  418. 

We  construe  section  4266  of  the  Code — the  one  under  which 
the  present  indictment  is  designed  to  be  framed — to  have  refer- 
ence to  the  foregoing  duties,  when  it  declares  that  "any  tax- 
collector,  who  shall  fail  to  m.ake  returns  and  forward  the  tax- 
TYioney  in  his  hands,  from  time  to  time,  to  the  proper  authori- 
ties, as  provided  by  law,"  except  for  good  cause,  shall  be  guilty 
of  embezzlement,  and  liable  to  be  punished  on  conviction  as 
for  a  felony.  The  theory  of  the  law  clearly  is,  that,  if  a  tax- 
collector  refuse  to  make  any  report  of  his  collections,  and  to 
forward  the  tax-money  collected  by  him,  and  in  his  hands,  or 
immediately  subject  to  his  control,  a  conclusive  presumption 
shall  prevail,  that  he  has  used  the  money,  or  converted  it  to  his 
own  use,  unless  he  show  some  good  and  sufficient  excuse  for 
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tin's  dereliction  of  ottieial  duty.  This,  as  we  have  said,  is  made 
a  felony. 

It  is  made  a  misdemeanor  onh',  however,  by  section  42fi5  of 
the  Code  for  any  tax-collector  to  fail  to  pay  over  all  moneys 
collected  by  him  "in  the  same  character  of  funds  which  he 
received  from  the  tax-payer,"  or,  if  he  be  guilty,  as  the  section 
further  declares,  of  '*  violating  any  of  the  provisions  of  section 
414  "  of  the  Code.  This  section,  among  other  duties  im|>osed. 
requires  the  tax-collector  "to  account  to  the  Auditor,  under 
oath,  for  the  whole  amount  of  State  taxes  by  hiu)  collected  u|) 
to  that  date,"  less  his  comtnissions,  and  "on  or  before  the  first 
day  of  May  following  [it  is  further  re(iuired  that]  he  shall 
\\\9kQ^  Jinal  settlement  with  the  Auditor,  and  pay  over  to  the 
treasurer  the  balance  of  the  taxes  received  or  collected  from 
the  tax-payers  in  his  cotinty."  And  he  is  also  re<juired  "  to 
make  '3t.Jinal  settlement^  under  oath,  with  the  county  treasurer, 
for  all  the  coutity  taxes,  on  or  l>efore  the  first  day  of  Mav  in 
each  year."— Code,  1876,  §414;  Acts  1875-7«,'^8,  p.'fil. 
The  law-making  power  had  a  right  to  say,  that  if  he  failed  to 
comply  with  these  requirements,  or  any  others  specified  in  sec- 
tion 414,  a  tax-collector  should  be  guilty  only  of  a  misde- 
meanor. This  was  upon  the  probable  theory,  that  if  he  had 
reported  and  paid  over  all  taxes  collected  and  in  his  hands, 
on  the  last  Saturday  of  each  month,  the  great  temptation  to 
embezzlement,  which  often  occurs  from  holding  large  sums  of 
trust  funds,  would  l)e  removed,  and  with  it  the  presumption 
of  a  conversion  of  any  small  l)alance  collected  between  the 
last  Saturday  in  April  and  the  first  day  of  May,  when  the  final 
settlement  is  required,  by  section  414,  with  the  pro|3er  State 
and  county  authorities.  With  the  wisdom  or  policy  of  the 
distinction  we  have  nothing  to  do.  We  are  satisfied  that  the 
failure  of  the  tax-collector  "to  make  returns,  and  forward  the 
tax-money  in  his  hands,  from  time  to  time,  to  the  proper 
authorities,  as  provided  by  law,"  which  section  4266  declares 
to  be  a  felony,  comprises  the  duty  of  making  monthly  reports 
of  collections,  and  monthly  payments  of  taxes  collected,  l>oth 
State  and  county,  in  the  manner  and  at  the  times  specified  in 
sections  417  and  418  of  the  Code. 

3.  It  is  requisite,  in  our  opinion,  that  the  indictment,  in 
order  to  charge  a  felony  imder  section  4266  of  the  Code, 
should  aver  that  the  money  was  at  the  time  "  in  the  hands  "  of 
the  defendant.  It  may  be  that  he  had  collected  it  through  a 
deputy,  so  as  only  to  create  a  civil  liability  upon  himself  and 
sureties  ;  and  it  may  never  have  come  into  his  actual  j>o8se88ion, 
OP  under  his  immediate  control,  so  as  to  be  the  subject  of  con- 
version, or  embezzlement.     This  status  of  the   tax-money  is 
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obviously  contemplated  by  the  statute. — Code,  1876,  §  4266  ; 
Acts,  1875-76,  p.  61,  §  8. 

4.  The  indictment  is  not  bad,  on  the  ground  that  it  fails  to 
negative  the  fact  that  the  defendant  had  no  excuse  for  his  neg- 
lect to  comply  with  the  statute.  The  language  of  the  section 
is,  •'whoshail  fail  to  make  returns,  and  forward  the  tax-money 
in  his  hajids,  from  time  to  time,  to  the  proper  authorities,  as 
provided  by  law,  exceptfor  good  cause.'''' — Code,  1876,  §  4266. 
The  offense  created  is  a  general  one,  applicable  to  all  tax- 
collectors,  without  exception.  It  is  not  limited  to  any  particu- 
lar class  of  tax-collectors,  or  circumscribed  hy  any  specified 
conditions.  Nor  is  there  any  exception,  properly  speaking, 
incorj)orated  in  the  statute,  which  constitutes  part  of  the  de- 
scription or  detinition  of  the  offense. — Whart.  Cr.  PI.  &  Pr. 
(Sth  ed.)  §  238,  and  cases  cited  ;  2  Whart.  Cr.  Law  (8th  ed.) 
§  1713.  The  only  cases  not  coming  within  the  penalty  of  the 
statute  are  excusatory  cases — or  such  as  involve  a  good  excuse 
for  doing  what  the  statute  savs  shall  not  be  done.  "  It  would 
make  no  matter,"  as  Mr.  Wharton  observes,  "  in  such  case, 
whether  these  excusatory  cases  be  or  be  not  given  in  the  same 
clause  with  that  prohibiting  the  general  offense;  in  either  case, 
they  need  not  be  negatived  in  the  indictment." — Whart.  Cr. 
PI.  &.  Pr.  (Sth  ed.)  §  240.  The  case  is  analogous  to  an  ordi- 
nary indictment  for  murder,  in  which  it  has  never  been  sup- 
posed that  the  averments  should,  by  way  of  anticipation, 
negative  that  the  deceased  was  not  killed  in  self-defense,  or 
as  an  alien  eneir»y  in  hello  flagrante.  The  indictment  clearly 
shows  a  prima  facie  case  against  the  defendant,  without  nega- 
tiving the  existence  of  his  excuse ;  and  this,  apart  from  .the 
defects  to  which  we  have  adverted,  is  all  that  can  be  required. 
1  Bish.  Cr.  Proc.  (3d  ed.),  §§  513 «,  631,  et  seq.  "For,  wh.en 
such  exceptions  embrace  matter  of  defense,  they  are  properly 
to  bo  introduced  by  the  defendant." — Whart.  Cr.  PI.  &  Pr. 
§  238. 

There  is  nothing  in  our  own  adjudged  cases  conflicting  with 
the  foregoing  views. — Orattan's  Case.,  7  i  Ala.  344;  Ca7'son\9 
Case,  69  Ala.  235. 

5.  The  "  abstract  book,"  containing  a  statement  of  property 
and  polls  assessed,  and  required  by  section  434  of  the  Code  to 
be  made  out  by  the  judge  of  prol)ate,  and  filed  in  the  col- 
lector's office,  if  properly  identified,  would  be  admissible 
against  the  defendant,  who  is  presumed  to  be  \>T'ivy  to  its  con- 
tents, and  to  have  acted  under  it  in  the  performance  of  his 
official  duties.  It  requires  no  argument  to  show  that  the 
"stub-book,"  which  is  required  by  section  410  of  the  Code  to 
be  kept  by  the  collector,  is  competent  evidence  against  liim. 
It  is  his  own  official  act,  and,  as  such,  an  admission  of  a  most 
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solemn  character.  Whether  the  assessment-list,  required  to  be 
prepared  bj  tlie  assessor,  under  the  provisions  of  section  389, 
would  also  be  admissible,  unless  corrected  by  the  assessor,  and 
examined  b^  the  probate  judge,  and  pro|)erly  certified  by  him 
in  accordance  with  section  433,  we  need  not  decide,  as  the 
question  will  not  probably  arise  on  another  trial  of  the  cause 
below. 

6.  The  judgment  recovered  against  the  defendant  and  his 
sureties,  in  the  civil  suit  instituted  against  them  by  the  county 
of  Hale,  for  liabilities  incurred  in  his  tax  transactions,  was  not 
properly  admissible  in  evidence  to  establish  any  fact  on  which 
it  was  rendered.  In  civil  actions,  juries  are  authorized  to  de- 
cide on  the  mere  preponderance  of  the  evidence,  when  it  pro- 
duces satisfactory  conviction.  In  criminal  prosecutions,  the}' 
are  not  authorized  to  convict,  unless  they  are  satisfied  of  the 
party's  guilt  beyond  any  reasonable  doubt. —  1  Greenl.  Ev. 
(14th  ed.),  §  537.  The  judgment  in  the  civil  cause,  moreover, 
may  have  been  rendered  on  a  state  of  facts  totally  irrelevant  in 
a  criminal  prosecution  for  embezzlement — as,  for  example,  for 
a  liability  incurred  by  reason  of  the  defalcation  of  the  col- 
lector's deputies,  or  even  his  own  negligent  loss  of  the  tax- 
money,  fur  which  he  would  be  civilly  but  not  criminally  liable. 
Another  reason  still  is  the  want  of  mutuality,  the  parties  to 
the  two  proceedings  being  different — the  judgment  having 
been  recovered  in  the  name  of  the  county,  and  the  prosecution 
being  in  the  name  of  the  State.  It  would  be  hard  for  a  de- 
fendant, as  observed  by  Mr.  Starkie.  "that  upon  a  criminal 
charge,  which  concerns  his  liberty,  or  even  his  life,  he  should 
be  bound  bv  any  default  of  his  in  defending  his  property." 
Starkie's  Ev.  (Shars.)  300-301  [332]. 

The  other  exceptions  have  been  examined,  and  we  are  of 
opinion  that  they  are  without  merit. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded  for  another  trial.  In  the  meanwhile,  the 
defendant  will  remain  in  custody,  until  discharged  by  due 
process  of  law. 
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Ala.  Gold  Life  Insurance  Co.  v.  Garner. 

Action  on  Policy  of  Life- Insurance,  hy  Trustee  of  Benefi- 
ciaries. 

1.  Proof  of  mistake  ;  to  what  vjltness  may  testify. — A  witness  who 
knows  that  a  mistake  was  made,  and  by  whom  made,  may  state  those 
facts;  but,  when  it  is  neither  [)roved  nor  admitted  that  a  mistake  was  in 
fact  made,  a  witness  can  not  be  allowed  to  state,  "If  any  mistake  was 
made,  it  must  have  been  made  by  me,"  this  being  merely  the  expression 
of  his  opinion  as  to  a  conclusion  of  fact  to  be  drawn  hy  the  jury. 

2.  Policy  of  life-insurance ;  when  representations  are  warranties; 
statements  as  to  age  of  applicant  — Although  warranties  are  never  fa- 
vored, and  will  neither  be  created  nor  extended  by  construction;  yet, 
when  declared  in  express  terms  in  a  policy  of  insurance,  the  conditions 
and  stipulations  must  be  strictly  complied  with,  witliout  regard  to  the 
otlierwise  immaterial  character  of  the  matter  to  which  they  relate  ;  and 
a  representation  as  to  the  age  of  the  applicant  for  a  policy  of  life-insur- 
ance, being  the  basis  on  which  the  amount  of  the  premium  is  computed, 
is  necessarily  material. 

3.  Sams  ;  statements  in  application,  when  made  by  applicant,  or  by 
agent  of  insurance  company. — When  the  answers  to  the  questions  con- 
tained in  the  printed  form  of  application  are  written  by  the  agent  of  the 
insurer,  from  his  own  knowledge  or  judgment,  or  from  information  ob- 
tained from  third  persons,  and  are  untrue,  or  are  incorrectly  written 
down  by  him  from  answers  truthfully  made  by  the  applicant,  tlie  insur- 
ance company  can  not  take  advantage  of  their  falsity  or  incorrectness, 
although  the  policy  is  based  on  their  truth,  and  declares  them  to  be  war- 
ranties; but,  when  they  are  correctly  written  by  the  agent  from  the 
verbal  answers  of  the  applicant,  and  are  afterwards  read  over  to  him, 
and  then  signed  by  him,  they  are  his  answers  and  statements,  though 
copied  by  the  agent  from  memoranda  taken  by  him  at  the  time  the 
verbal  answers  were  made. 

4.  Same  ;  mistakes  in  aasivers  to  questions  in  application. — The  insur- 
ance company  can  not-  take  advantage  of  a  mistake  in  the  application, 
when  committed  by  its  own  agent ;  nor  can  the  beneficiaries,  suing  on 
the  policy,  claim  that  a  false  statement  was  made  by  the  assured  through 
mistake,  inadvertence,  or  ignorance,  when  the  statement  is  declared  to 
be  a  warranty. 

5.  Plaintiff' s  right  to  sue ;  tchen  and  how  questioned. — When  the  trial 
was  had  on  the  merits,  without  objection  to  tlie  plaintiff's  right  to  sue  as 
trustee,  his  right  to  maintain  the  action  in  that  capacity  can  not  be 
raised  for  the  first  time  in  this  court. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried 'before  the  Hon.  Wm.  E.  Clarke. 

Tiiis  action  was  brought  by  T.  W.  Garner,  "  as  trustee  for 
Eugene  6.  Wiley  and  Harry  L.  Wiley,  children  of  Mrs.  Sarah 
E.  Monday,  deceased;"  was  commenced  on  the  16th  April, 
1884,  and  was  founded  on  a  "  paid-up  "  policy  of  insurance  for 
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$488,  which  the  defendant,  a  domestic  corporation,  had  iBSued 
to  Mrs.  Monday  on  her  own  life.  The  poh'ey  wsis  dated  the  27th 
January,  1877  ;  was  issued  in  consideration  of  the  surrender 
by  Mrs.  Monday  of  a  former  policy  held  by  her,  and  was  made 
payable  "to  the  children  of  the  insured  (T.  W.  (rarner  to  be 
trustee,  without  bond),  their  e.\ecutors,  administrators,  and 
assigns."  The  original  policy,  No.  3,346,  the  surrender  of 
which  constituted  tlie  consideration  of  the  policy  sued  on,  was 
founded  on  an  application  in  the  usual  printed  form,  dated 
October  3d,  1872,  and  signed  by  Mrs.  Monday,  the  assured. 
In  this  application  it  was  stated,  in  answer  to  direct  cjuestions, 
that  Mrs.  Monday  was  born  in  Georgia,  on  the  18th  January, 
1835,  and  would  be  thirty-eight  years  old  on  herne.xt  birth-day  ; 
and  the  application  contained  a  stipulation  in  these  words  :  "1 
do  hereby  agree  that  this  declaration,  and  the  above  proposal, 
shall  be  the  basis  of  the  contract  between  myself  and  the  said 
company  ;  and  that  if  any  fraudulent  or  untrue  allegation  be 
contained  therein,  or  in  the  proposal,  all  moneys  which  shall 
have  been  paid  on  account  of  such  insurance  shall  be  forfeited 
to  the  company,  and  the  policy  void."  The  new  policy,  on 
which  the  action  was  founded,  contained  a  similar  stipulation, 
which  is  copied  in  the  opinion  of  the  court.  Mrs.  Monday  died 
on  the  22d  August,  1883;  and  in  the  undertaker's  certiticate, 
accompanying  the  proofs  furnished  by  plaintiflF  to  the  insurance 
company,  it  was  stated  that  her  age  at  that  time  was  "49  years, 
7  months,  and  4  days," 

The  defendant  filed  a  special  plea,  setting  oat  the  warranty 
clause  contained  in  the  application,  as  copied  in  the  opinion  of 
the  court,  and  averring  that  Mrs.  Monday  falsely  represented 
her  age  in  said  a|)plication,  whereby  the  policy  was  rendered 
null  and  void.  To  this  plea  the  plaintiff  filed  a  general  repli- 
cation, and  also  a  special  replication  ;  the  latter  alleging  that 
the  application  was  filled  out  by  the  plaintiffs  own  agent, 
through  whom  the  insurance  was  effected, 'after  Mrs.  Monday 
had  signed  it,  and  that  she  only  stated  to  him,  in  answer  to 
questions,  that  she  was  thirty-eight  years  old,  and  that  her  next 
birth-day  would  be  January  IStli,  1873.  The  general  issue  was 
also  pleaded,  and  the  judgment-entry  only  recites  that  the 
cause  was  tried  on  issue  joined. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  read  in  evidence  the  policy  on  which  the  action  was 
founded,  and  the  application  on  which  the  original  jwlioy  was 
based  ;  proved  the  death  of  Mrs.  Monday  as  above  stated,  and 
that  the  proper  notice  and  proof  of  death  was  furnished  by  him 
to  the  defendant,  as  required  by  the  terms  of  the  policy,  within 
thirty  days  after  her  death  ;  the  undertaker's  certificate  being 
a  part  of  that  proof.     The  plaintiff  also  offered  in  evidence  the 
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deposition  of  W.  II.  Carter,  the  defendant's  agent  through 
whom  the  first  policy  was  effected  on  Octobers,  1872;  the 
substance  of  whose  testimony,  as  to  the  circumstances  under 
whicli  the  application  was  made  and  taken,  is  stated  in  the 
opinion  of  the  court.  The  9th  direct  interrogatory  to  this  wit- 
ness was  in  these  words:  "  State  fully  all  other  facts  you  may 
know,  that  would  be  of  benefit  to  the  plaintiff,  as  if  specially 
asked  thereabout."  The  answer  to  this  interrogatory,  as  copied 
in  the  bill  of  exceptions,  was  in  these  words:  ''^  If  any  mis- 
take was  made  in  her  age,  it  m.ust  have  been  made  hy  me.''^ 
The  defendant,  when  filing  cross-interrogatories,  objected  to 
this  interrogatory,  "  because  the  same  is  too  vague  and  general, 
and  does  not  give  any  notice  as  to  what  '  other  facts'  the  wit- 
ness is  expected  to  testify  to ; "  and  this  objection  being 
renewed  when  the  plaintiff  proposed  to  read  the  answer  as 
evidence  on  the  trial,  the  bill  of  exceptions  states  that  the 
court  "  excluded  all  of  said  answer  except  "  the  words  italicized. 
"The  defendant  objected  to  this  portion  of  said  answer  being 
read  to  the  jury  ;  "  which  objection  was  overruled,  and  the  de- 
fendant excepted. 

The  defendant  offered  in  evidence  "  the  vi-hole  of  the  proof 
of  death,  made  under  oath  by  plaintiff,  and  sent  to  defendant ;  " 
which  included  the  plaintiff's  own  statement  that  Mrs.  Monday 
was  born  in  Randolph  county,  Georgia,  "on  the  18th  January, 
1834,"  and  the  certificate  of  the  undertaker,  above  mentioned. 
The  plaintiff  had  taken  the  deposition  of  Mrs.  Henrietta  Mar- 
shall, but  declined  to  read  it  as  evidence  ;  and  the  defendant 
read  from  it  the  answer  of  said  witness  to  one  of  the  interroga- 
tories, in  which  she  stated  that  she  iiad  Mrs.  Monday's  "Family 
Bible,"  and  had  seen  therein  the  entry  of  her  birth  on  the  18th 
January,  1834.  The  defendant  also  read  in  evidence  the  depo- 
sition of  T.  G.  Davis,  the  undertaker,  who  stated  that  his  cer- 
tificate as  to  the  age  of  Mrs.  Monday  was  based  on  the  entry 
of  her  birth  in  her  "  Family  Bible,"  a  copy  of  which  he  ap- 
pended to  his  answer,  showing  that  she  was  born  on  the  18th 
January,  1834.  Several  exceptions  were  reserved  by  the"  de- 
fendant to  the  rulings  of  the  court  on  portions  of  the  evidence, 
which  require  no  special  notice. 

This  being  the  substance  of  the  evidence,  the  defendant  re- 
quested the  following  charges  in  writing  :  (1.)  "  If  the  jury 
believe,  from  the  evidence,  that  Mrs.  Monday  signed  the  appli- 
cation for  insurance  on  her  life  introduced  in  evidence  by  the 
plaintiff,  the  plaintiff  is  bound  by  the  declarations  and  state- 
ments made  therein  ;  and  if  they  believe,  from  the  evidence, 
that  she  was  born  on  the  18th  January,  1834,  then  they  must 
find  for  the  defendant."  (2.)  "If  the  jury  believe,  from  the 
evidence,  that  the  application  made  by  Mrs.  Monday,  on  which 
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is  bjised  the  policy  sued  on,  shows  that  she  was  born  on  the  18th 
January,  1835;  and  they  believe,  from  tiie  evidence  before 
them,  that  she  was  born  on  the  18th  January,  1834,  tiien  this 
misrepresentation  renders  the  policy  null  and  void,  and  they 
must  tind  for  the  defendant."  (3.)  "If  the  jury  believe,  from 
the  evidence,  that  Mrs.  Monday  was  born  on  the  18th  January, 
1834,  then  they  must  tind  for  the  defendant."  (4.)  "  If  the 
jury  believe  the  evidence,  they  must  find  for  the  defendant." 
As  to  these  charges  the  bill  of  exceptions  recites :  "  The  court 
refused  to  give  each  of  said  written  charges,  to  which  refusal 
the  defendant  excepted." 

The  refusal  of  these  charges,  and  the  several  rulings  on  evi- 
dence to  which  exceptions  were  reserved,  are  now  assigned  as 
error. 

Overall  &  Bestor,  for  appellant. — (1.)  By  the  express 
terms  of  the  policy,  the  representation  as  to  the  age  of  the  ap- 
plicant was  a  warranty ;  and  if  her  age  was  therein  falsely 
stated,  the  policy  was  void,  and  no  recovery  could  be  had  upon 
it. — Jewries  v.  Life  Insurance  6b.,  22  Wallace,  47;  Life  Insur- 
ance Co.  V.  France,  91  U.  S.  510.  The  policy  shows  the  con- 
tract between  the  parties,  and  its  terms  must  be  complied  with. 
Insurance  Co.  v.  Moiory^  96  U.  S.  544;  Thompson  v.  Insur- 
ance Co.,  104  U.  S.  153 ;  52  Md.  16  ;  82  N.  Y.  189  ;  Ala.  Gold 
Life  Ins.  Co.  v.  Thomas,  74  Ala.  578.  (2.)  The  plaintiffs 
own  evidence,  submitted  under  oath,  showed  that  the  age  of 
Mrs.  Monday  was  not  correctly  stated  in  her  application :  and 
although  he  might  not  be  estopped,  yet  he  adduced  no  evidence 
contradicting  his  own  statement  under  oath,  and  all  the  evidence 
adduced  supports  it.  (3.)  If  the  misrepresentation  as  to  her 
age  was  made  by  Mrs.  Monday,  Hiough  by  mistake,  the  poWcy 
is  nevertheless  avoided,  because  of  the  warranty.  But  there  is 
no  proof  of  any  mistake,  though  the  representation  is  shown 
to  be  false,  except  from  the  general  statement  of  the  defendant's 
agent,  to  which  objection  was  made.  That  statement  was  mere 
matter  of  opinion,  and  was  not  competent  evidence. — Perry  v. 
Graham,  18  Ala.  822;  Sledge  v.  Scott,  56  Ala,  202;  Baker 
V.  Trotter,  73  Ala.  281.  (4.)  As  to  the  adtnissibility  and  effect 
of  the  entries  in  the  Bible  as  evidence,  see  2  Phil.  Ev.  255. 
(5.)  The  plaintiff  shows  no  right  of  action  in  himself.  The 
children  of  Mrs.  Monday  are  the  beneficiaries  of  the  policy,  and 
it  is  shown  that  one  of  them  is  of  lawful  age. 

L.  H.  Faith,  contra.— {1.)  The  exception  to  the  refusal  of  the 
charges  asked  is  general,  and  can  not  be  sustained  if  one  of  them 
was  properly  refused. — Smith  v.  Sxneemj,  69  Ala.  526;  Stirvall 
V.  Fowler,  72  Ala.  77.    (2.)    The  general  charge  was  properly  re- 
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fused,  because  it  withdrew  from  the  jury  a  consideration  of  all 
the  evidence,  and  asserted  in  effect,  as  matter  of  law,  that  Mrs. 
Monday  did  make  a  false  representation  as  to  her  age;  whereas, 
on  all  the  evidence  adduced,  the  year  of  her  birth  was  doubtful, 
and  it  was  doubtful  whether  the  statement  contained  in  the  ap- 
plication was  made  by  her.  The  only  evidence  contradicting 
that  statement  was  the  entry  in  the  "  Family  Bible,"  as  it  is 
called ;  but  it  was  not  shown  who  wrote  that  entry,  or  when  it 
was  made,  and  such  entries  are  only  received  as  the  "  vvritten 
declarations  of  deceased  persons  who  made  them." — Cherry  v. 
The  State,  68  Ala.  29 ;  Bain  v.  The  State,  61  Ala.  75.  (3.) 
The  ninth  interrogatory  to  the  witness  Carter  was  proper. — New- 
ton V.  Jackso7i,  23  Ala.  335 ;  Eagle  c&  Phwnix  Man.  Co.  v. 
Gibson,  62  Ala.  369.  The  answer  was  not  obnoxious  to  the 
general  objection  urged  against  it,  if  that  objection  can  avail 
at  all. — Pierce  v.  Jackson,  56  Ala.  599.  But  the  answer  itself 
was  only  the  statement  of  a  conclusion  from  several  facts. 
Grey's  Executor  v.  Mobile  Trade  Co.,  55  Ala.  357 ;  Railroad 
Co.  V.  McLendon,  63  Ala.  266 ;  Elliott  v.  Stocks  &  Brother, 
67  Ala.  290.  (4.)  If  the  mistake  was  in  fact  made  by  the  de- 
fendant's agent,  as  he  admits,  the  defendant  can  not  take  ad- 
vantage of  it. — Life  Insurance  Co.  v.  Mahone,  21  Wallace,  152; 
Insurance  Co.  v.  Wilkinson,  13  Wallace,  222  ;  Bliss  on  Life  In- 
surance, §§  280-91;  64  N.  Y.  236,  648;  Insurance  Co.  v. 
Cooper,  50  Penn.  St.  331 ;  Clark  v.  Insurance  Co.,  40  N.  H. 
333;  23  Penn.  St.  50;  8  W.  Ya.  474;  9  W.  Ya.  237.  (5.) 
The  plaintiff's  right  to  maintain  the  action  can  not  be  questioned 
in  this  court,  not  having  been  raised  in  the  court  h&\o\v .—Strick- 
land V.  Burns,  14  Ala.  511. 

'OLOPTON,  J. — A  mistake,  and  by  whom  made,  are  facts 
to  which  a  witness  may  testify,  if  within  his  knowledge.  The 
fact  of  a  mistake,  and  knowledge  of  the  person  by  whom  made, 
are  essential  to  the  relevancy  and  admissibility  of  the  evi- 
dence. It  is  the  appropriate  office  of  the  jury  to  draw  the  con- 
clusion as  to  the  fact  of  a  mistake,  and  as  to  the  person  who 
committed  it,  from  the  -circumstances  proved,  where  the  wit- 
ness does  not  know,  as  a  fact,  that  any  mistake  was  committed. 
The  answer  of  the  witness,  Carter — "If  any  mistake  was  made 
in  her  age,  it  was  made  by  me," — is  the  mere  conclusion  or 
opinion  of  the  witness,  based  on  the  mere  supposition  of  a  mis- 
take, and  should  have  been  excluded.  It  is  competent  to  prove 
the  facts  and  circumstances  attending  the  making  and  prepara- 
tion of  the  application  of  insurance,  but  the  conclusion  there- 
fro!n  must  be  left  to  the  jury. —  Whizenant  v.  State,  71  Ala. 
383 ;  Perry  v.  Graham,  IS  Ala.  822. 

2.     The  action  is  brought  on  a  paid-up  policy  of  insurance, 
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issued  in  January,  1877,  which  was  based  on  a  former  policy 
issued  in  Octol)er,  1872;  and  contains  the  following  provision  : 
"  This  policy  is  issued  and  accepted  ujxm  thefollotciny  express 
conditions  and  agreements:  First — That  the  answers,  state- 
ments, representations  and  dedurati&tis,  contained  in,  or  in- 
dorsed upon  the  application  on  which  policy  No.  33^6  was 
hosed — which  application  is  hereby  referrrd  to,  and  made  apart 
of  this  contract — are  icarranted  to  he  true  in  all  respects;  and 
that  if  that  policy  was  obtained  hy  m-  through  any  fraud,  mis- 
representation, or  concealment,  or  hy  any  false  statement,  then 
this  policy  shall  be  absolutely  null  and  void.''*  The  matter  of  con- 
testation on  the  trial  in  the  Circuit  Court  was  an  alleged  nntrne 
statement  of  the  age  of  the  assured  in  the  application  for  the 
first  policy,  and  in  her  declaration  made  at  that  time.  In  the 
application,  her  birth-day  is  given  as  January  18th,  1835,  and 
her  age  as  thirty-eight  at  the  next  birthday;  and  in  the  decla- 
ration, she  declared  that  her  age,  at  the  time  of  making  her  ap- 
plication, did  not  exceed  thirty-eight  years. 

Under  what  circumstances  representations,  which  form  a  part 
of  the  contract  of  insurance,  acquire  the  character  of  warranties, 
when  not  so  expressly  declared,  it  is  not  necessary  for  us  to 
consider.  In  the  policy  sued  on,  there  is  an  express  warranty 
of  the  truth  of  the  answers,  statements,  representations  and 
declarations,  contained  in,  or  indorsed  upon  the  application  on 
which  the  first  policy  issued,  which  are  made  a  part  of  the  con- 
tract. While  warranties  are  not  favored,  and  will  neither  be 
created  nor  extended  by  construction,  when  a  warranty  is  ex- 
pressly, and  in  terms  declared,  its  stij)ulation8  and  conditions 
njust  be  strictly  complied  with.  The  question  is  disembar- 
rassed of  any  consideration  of  materiality,  the  parties  having 
made  it  material  by  their  agreement. — Jeffries  v.  Life  Ins.  Co.^ 
22  Wall.  47;  Aetna  Life  Ins.  Co.  v.  France  Ins.  Co.,  91  U.  S. 
510.  A  misrepresentation  as  to  age,  however,  is  material,  it 
being  the  basis  on  which  theamount  of  premium  is  established. 
May  on  Ins.  ^  305. 

3.  It  is  insisted,  that  as  the  agent  of  defendant  wrote  and 
prepared  the  application,  it  is  not  the  statement  or  warranty  of 
the  assured,  and  the  plaintiff  is  not  bound  thereby.  The  prop- 
osition of  counsel  would  be  correct,  if  it  were  shown  that  the 
insured  did  not  make  the  answer,  and  did  not  know  she  was 
doing  so  when  slie  signed  the  application ;  and  that  the  agent, 
who  solicited  the  insurance,  wrote  the  answer  from  his  own 
judgment,  or  from  information  received  from  others ;  or  if  it 
were  shown  that  true  statements  were  made,  and  the  agent 
substituted  others,  that  were  untrue;  in  other  words,  any  fact* 
showing  that  the  answers,  statements,  or  representations  com- 
plained of,  were  those  of  the   agent,  and  not  of  the  assured, 
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Ins.  Co.  V.  Wilkinson,  13  Wall.  222;  Ins.  Co.  v.  Ma/ione,  21 
Wall.  152.  But  the  fact,  without  more,  that  the  application 
was  written  by  the  agent,  from  a  memorandum  of  the  answers 
of  the  assured,  it  having  been  afterwards  read  to  and  signed  by 
her,  does  not  constitute  them  the  answers  or  representations  of 
the  company.  They  are  in  fact,  and  in  law,  her  answers  and 
representations. 

4.  No  doubt,  mistakes  sometimes  occur,  made  either  by  the 
applicant,  or  by  the  agent.  If  made  by  the  agent,  the  com- 
pany will  not  be  permitted  to  take  advantage  of  the  careless- 
ness, inadvertence,  or  misunderstanding  of  its  own  agent,  and 
avoid  the  policy,  the  insured  being  without  fault.  On  the 
other  hand,  if  the  assured  made  the  mistake,  the  plaintiff  will 
not  be  allowed  to  show  her  mistake,  though  committed  from 
inadvertence,  carelessness,  or  ignorance,  to  the  detriment  of 
the  company.  She  warrants  against  her  own  mistakes  in  the 
answers  and  representations,  on  which  the  company  acted  in 
issuing  the  policy.  If,  therefore,  the  assured  made  an  untrue 
representation  of  her  age,  whether  intentionally  or  by  mistake, 
the  policy  will  be  vitiated.  Whatever  statement  she  warranted 
must  be  true,  as  on  its  truth  the  validity  of  the  policy,  and  the 
liability  of  the  defendant,  are  dependent. 

On  the  claim  of  the  plaintiff,  that  her  real  answers  and  dec- 
larations were  true,  but  that  a  mistake  was  made  by  the  agent 
in  writing  the  application,  it  is  incumbent  on  him  to  establish 
both  the  mistake  and  its  commission  by  the  agent.  As  appears 
from  the  record,  Carter,  who  was  examined  by  the  plaintiff, 
was  the  agent  who  took  the  application  at  the  store  of  the 
plaintiff,  which  was  a  small  building,  and  when  several  others 
were  present  making  applications;  a  memorandum  was  made 
of  the  answers  to  the  various  questions,  as  they  were  severally 
and  successively  asked  ;  from  this  memorandum  the  agent  filled 
the  blanks  in  the  application,  at  the  residence  of  the  plaintiff, 
where  he  had  a  room  ;  afterwards,  Mrs.  Monday,  with  others, 
came  to  the  residence,  when  the  application  was  read  to,  and 
signed  by  her ;  and  while  the  witness  does  not  remember  what 
Mrs.  Monday  said  to  him  about  her  age,  he  stated  that  he 
intended  his  memorandum  to  be  truthful,  and  to  follow  it. 
Other  than  the  evidence  of  this  witness,  there  is  no  evidence 
tending  to  show  a  mistake  on  the  part  of  the  agent.  His  tes- 
timony does  not  show  that  the  memorandum  was  incorrect  in 
any  particular,  or  that  he  did  not  correctly  fill  the  blanks  in 
the  application. 

On  the  foregoing  principles,  and  the  uncontradicted  evi- 
dence, the  court  should  have  given  the  general  affirmative 
charge  requested  by  the  defendant.  It  is  unnecessary  to  con- 
sider the  other  instructions  requested  and  refused. 
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5.  The  treiieral  issue,  and  a  special  plea  in  bar,  liavin^  \teen 
fil*»d,  and  a  trial  liad  on  tlie  merits,  without  ohjeetion  Iniing 
made,  by  plea  or  otherwise,  to  the  right  of  the  plaintiff  to  sue 
in  the  capacity  of  trustee,  it  is  too  late  to  raise  the  question  in 
this  court  for  the  first  time. 
Reversed  and  remanded. 


Coleniau  «&  Carroll   r.  Hatcher   & 
Bra  II  lion. 

Coleman  &   Carroll    v.  Merchants'  & 
Mechanics'  Bank. 

Ancillary  Garnishment  ^  Contest  of  Garnishee's  Answer. 

1.  Promise  to  one  pernon,  for  benefit  of  another. — When  a  }>erson  has 
in  his  hands  rnoiiey  belonjiiiiji  to  another,  or  owes  him  a  ilebt  previously 
contracted,  a  request  hy  the  creditor  that  he  will  pay  the  money,  or  any 
part  of  it,  to  a  third  j>erson  to  whom  i)e  is  ind«'bte<l,  or  a  written  order  to 
that  effect,  without  i\ny  pre.«ent  valuable  consideration,  di»es  not  change 
the  ownership  of  the  del»t  or  money,  and  will  not  support  an  action  by 
such  third  person  to  recover  it;  but,  where  the  purchaser  of  jjoods  agrecH, 
at  the  time  of  the  sale,  t<j  pay  the  purciiase-money  by  patisfyirijr  debts 
due  from  the  vendor  to  third  persons,  the  promise  enures  to  the  l)enefit 
of  those  third  persons,  is  supported  by  a  valuable  consitleration  which 
takes  the  case  rtut  of  the  statute  of  frauds,  and  may  be  enforced  by  them 
by  action  in  their  own  name;  and  a  creditor  of  the  vendor  can  hot.  by 
garnishment  sued  out  before  their  acceptance  of  the  promise,  intenept 
the  money  as  belonging  to  their  debtor. 

Appeai.s  from  the  Circuit  Cotirt  of  Pike. 
•Tried  before  the  Hon.  John  P.  Hibbari). 

These  two  cases,  presenting  the  same  facts,  and  involving 
the  same  question,  were  argued  and  sulunitted  together.  In 
each  case,  the  actitui  was  commenced  bv  summons  and  com- 
plaint, in  favor  of  Hatcher  tt  Brannon,  and  the  Merchants'  vV 
Mechanics'  Hank,  respectively,  against  Tatum  Brothers  and 
R.  J.  Higgins ;  and  iti  each  case  a  garnishment  was  siied  out 
against  Coleman  i!k  (Jarroll,  partners,  as  the  debtors  of  said 
defendants,  which  was  served  on  them  on  the  14th  November, 
1882.  The  garnishees  appeared,  and  filed  an  answer,  which 
was  contested  by  the  plaintiffs :  and  an  issue  l>eing  thereupon 
made  up  between  the  parties,  the  following  facts  were  agreed 
on,  as  recited  in  the  bill  of  exceptions:  "Plaintiffs*  debt  was 
against   Tatnm    Brothers,    and    R.   J.    Higgins   as    indorsee. 
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TatniiJ  Brothers  were  merchants  in  Troy,  having  a  large  stock 
of  goods;  and  they  transferred  and  delivered  the  same  to  said 
Higgins,  in  payment  of  the  amount  due  by  them  to  him,  and 
also  to  secure  him  against  loss  on  his  indorsements  to  plaintiffs 
and  others.  The  amount  so  due  by  Tatum  Brothers  was 
greater  than  the  value  of  the  stock  of  goods.  Within  two  or 
three  days  after  such  transfer,  and  on  the  13th  November, 
1882,  Higgins  offered  to  sell  the  stock  of  goods  to  Carroll  & 
Coleman,  who  stated  to  him  that  they  had  a  large  stock  on 
hand,  and  also  a  stock  which  they  had  bought  at  a  bankrupt 
sale;  and  as  it  was  then  late  in  the  fall,  and  their  notes  were 
coniing  due,  they  could  not,  for  these  reasons,  pay  for  the 
goods  in  cash,  if  they  agreed  to  purchase.  Higgins  thereupon 
stated,  that  he  owed  H.  M.  Comer  &  Co.,  of  Savannah,  ^1,000, 
and  Comer  was  then  in  town ;  that  he  also  owed  about  the 
same  amount  to  Miss  Freeman,  which  was  not  due,  and  about 
$1,800  to  Joel  Carter,  which  was  not  due;  and  that  he  would 
sell  thein  the  stock  of  goods,  if  they  would  arrange  to  pay 
H.  M.  Comer  &  Co.,  and  also  pay  Miss  Freeman  and  said  Car- 
ter out  of  the  purchase-money,  when  their  debts  were  pre- 
sented. Il  was  thereupon  agreed  between  them,  that  Coleman 
&  Carroll  should  purchase  the  stock  of  goods  at  seventy  cents 
on  the  dollar  of  the  cost  price  and  freight,  and  should  pay  said 
Comer  &  Co.  out  of  the  purchase-money,  and  also  the  debts  to 
Freeman  and  Carter ;  and  the  sale  was  made  upon  these  terras 
and  conditions.  An  inventory  was  taken,  and  it  was  ascer- 
tained and  agreed  that  the  amount  to  be  paid  by  Coleman  & 
Carroll  was  $3,576.67.  Out  of  this  amount,  Coleman  &  Car- 
roll paid  Comer  &  Co.,  by  giving  him  their  check  for  $1,000, 
which  was  done  before  the  garnishment  was  served.  The 
trade  was  made  on  Saturday,  and  the  inventory  completed  on 
that  day ;  and  the  garnishment  was  served  on  the  following 
Monday,  and  the  amount  added  up  and  ascertained  later  on 
that  day.  The  debt  to  Miss  Freeman  was  a  note  for  $735, 
which  became  due  on  the  1st  January,  1883;  and  the  debt  to 
Carter  was  a  note  for  $1,319,  which  became  due  on  the  1st 
October,  1883.  Coleman  &  Carroll  paid  said  notes  after  they 
became  due,  and  after  the  garnishment  was  served.  The  gar- 
nishment was  served  before  either  Miss  Freeman  or  Carter  had 
any  notice  of  the  sale  of  the  stock  of  goods,  or  of  the  arrange- 
n)ent  to  pay  their  claims,  and  before  either  of  them  had 
assented  to  the  same,  and  before  Coleman  &  Carroll  had  seen 
either  of  them,  or  promised  them  to  pay  their  debts.  The 
amount  due  by  Coleman  &  Carroll,  at  the  time  the  garnish- 
ment was  served,  was  $2,596,67;  and  the  amount  due,  after 
deducting  the  Freeman  and  Carter  debts,  is  $522.67.  At  the 
time  of  the  sale,  said  Higgins  was  indebted  to  Coleman  & 
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Carroll,  by  open  account,  in  the  sum  of  $188.32;  and  after 
deducting  this  sum  from  the  amount  due  fur  the  stock  at  the 
time  the  garnisiiment  was  8er\'ed,  the  balance  due  by  them 
would  be  ^2,388.35,  or  $334.30  after  deducting  the  Freeman 
and  Carter  debts.  Aji  the  lime  of  the  sale  of  the  goods  to 
Coleman  tfe  Carroll,  Iliggins  was  in  failing  circumstances, 
though  Coleman  ik  Carroll  had  no  notice  of  the  fact;  and  they 
were  perfectly  gO(Kl  and  solvent ;  which  facts  were  known  to 
Joel  Carter." 

This  being  all  the  evidence  in  the  case,  the  court  charged  the 
jury,  on  the  request  of  the  plaintiffs,  that  they  must  tind  for 
the  plaintiffs,  if  they  believed  the  evidence.  The  garnishees 
excepted  to  this  charge,  and  they  here  assign  it  as  error. 

P.  O.  Harper,  for  the  appellants. — The  contract  l)etween 
Coleman  &  Carroll  and  Higgins  was  supported  by  a  sufficient 
consideration,  was  valid  and  legal,  and  was  fully  executed  be- 
fore the  service  of  the  garnislnnent.  By  its  ternis,  a  present 
right  of  action  vested  in  Carter  and  Freeman,  their  assent  being 
presumed  ;  and  the  subsequent  service  of  the  garnishment  can 
neither  affect  their  rights,  nor  impair  the  validity  of  the  con- 
tract.— Drake  on  Attachments,  517  ;  linilroad  Co.  v.  Wheeler^ 
18  Md.  372  ;  Owen  v.  Entes,  5  Mass.  330 ;  Lundie  v.  Brad- 
ford, 26  Ala.  512;  Watkins  v.  Ptn^,  38  Geo.  514;  HiUh- 
cock  V.  Lukens^  8  Porter,  303 ;  McKenzie  v.  Jackson,  4  Ala. 
23U  ;  Neilson  v.    Blight,  1    John.  Cas.  205  ;  Hale  v.  Marston, 

17  Mass.  575  ;  Payne  v.  Mayor  of  Mobile,  4  Ala.  333  ;  Lovely 
V.  Caldinell,  4  Ala.  684;  WenUm  v.  Barker.  12  Johns.  276; 
Henry  v.  Murphy  cfe  Co.,  54  Ala.  251  ;  Uuckahee  v.  May,  14 
Ala.  263 ;  Bohannon  v.  Pope,  42  Maine,  93  ;  Kinnard  v. 
Thompson,  12  Ala.  487  ;  Hoyt,  Ford  tt*  liobinson  v.  Murphy^ 

18  Ala.  316;  iMnier  v.  Driver.,  ^A:  Ala.  24!);  [jockicniod  v. 
Nelson,  16  Ala.  294 ;  Ilalleck  v.  Bush,  1  Amer.  Dec.  60 ; 
Skimoith  V.  Cunningha/n,  8  Leigli,  271  ;  Morton  v.  Nayler^ 
1  Hill,  538. 

M.  N.  Carlisle,  and  John  Peabody,  contra. — To  defeat  the 
garnishment,  the  assent  of  Carter  and  Freeman  to  tiie  arrange- 
ment made  between  their  debtor  and  Coleman  A:  Carroll.  l>efore 
the  service  of  the  garnishment,  was  necessary. — Baker  v. 
Moody,  1  Ala.  315  ;  Clark  v.  Cillei/,  36  Ala.  652  ;  Mtutel^^  v. 
Hildreth,  22  Ala.  469;  Henry  v.  Muridiy,  54  Ala.  246;  I^oan 
Asso.  V.  Weems,  69  Ala.  584 ;  Drake  on  Attachments,  §§ 
525-6  ;  People  v.  Johnson,  14  Illinois,  342  ;  Center  v.  McOut*- 
ten,  18  Kansas,  476;  Hearn  v.  Foster,  2\  Texas.  4ol  ;  Kelly 
V.  Roberts,  40  N.  Y.  432  ;  Mayor  v.  National  Bank,  51  Geo. 
325;  Redd  v.  Burns,  5S  Geo.  574';  Cushman  v.  Hayes,  20 
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Pick.  132  ;  Woodhridge  v.  Perkins,  3  Day,  364 ;  National 
Bankv.  Bullock,  120  Mass.  86  ;  Mansard  v.  Daly,  114  Mass. 
408  ;  Brown  v.  Foster,  4  Ciisli.  214  ;  Botsford  v.  Simmons, 
32  Mich.  352  ;  Briggs  v.  Block,  18  Mo.  281  ;  McCord  v.  Beatty, 
12  Iowa,  299;  7  Mo.  62. 

STONE,  C.  J. — The  undisputed  facts  of  this  case  are,  that 
Tatnin  Brothers  sold  to  Higgins  their  stock  of  merchandise,  in 
payment  of  a  debt  they  owed  him,  and  of  liabilities  for  which 
he  was  their  surety.  No  question  is  raised  as  to  the  fact  and 
good  faith  of  this  sale.  Higgins  owed  H.  M.  Comer  &  Co. 
one  thousand  dollars,  owed  Miss  Freeman  seven  hundred  and 
thirty-live  dollars,  to  fall  due  January  1st,  1883,  and  owed  Joel 
Carter  thirteen  hundred  and  nineteen  dollars,  to  mature  Octo- 
ber 1,  1883.  About  November  13,  1882,  Higgins  sold  said 
stock  of  merchandise  to  Coleman  &  Carroll,  at  a  price  which 
exceeded  by  some  three  hundred  and  thirty-four  dollars  the 
sum  of  the  three  debts  above  described,  and  a  small  debt  due 
from  him  to  Coleman  &  Carroll.  The  agreed  terms  of  the  sale 
were,  that  Coleman  &  Carroll  were  to  pay  Comer  tfe  Co.  the 
debt  due  them,  and  were  to  pay  Miss  Freeman  and  Joel  Car- 
ter the  said  debts  due  tliem  when  they  severally  matured,  and 
were  to  set  off  and  cancel  the  debt  due  them  from  Higgins. 
This  left  undisposed  of  by  any  agreement  the  residuum  of  three 
hundred  and  thirty-four  dollars,  an  undisputed  debt  from 
Coleman  &  Carroll  to  Higgins.  The  debt  to  Comer  &  Co.  was 
paid  presently,  and  there  is  no  controversy^  as  to  the  rightful- 
ness of  that  payment.  Neither  is  any  question  raised  as  to  the 
hona  fides  of  the  sale  from  Higgins  to  Coleman  &  Carroll. 
Before  either  Miss  F'reeman  or  Carter  had  notice  of  the  arrange- 
ment, and  before  they  had  agreed,  or  could  have  agreed  to  look 
to  Coleman  &  Carroll  as  their  debtors,  instead  of  Higgins,  the 
garnishments  in  the  present  suits  were  served  on  Coleman  & 
Carroll  as  the  supposed  debtors  of  said  Higgins.  The  sole 
question  in  these  cases  is,  who  has  the  better  right  to  the 
money,  Carter  and  Miss  Freeman,  or  the  attaching  creditors  ? 
And  this  question  resolves  itself  into  another  :  Did  the  agree- 
ment between  Higgins  and  Coleman  &  Carroll  vest  in  Carter 
and  Miss  Freeman  theownership,  ^ro  ^an<<'>,  of  the  unpaid  pur- 
chase-money of  the  merchandise  't  The  Circuit  Court  decided 
this  question  in  favor  of  the  attaching  creditors. 

There  is  a  clearly  settled  and  well  established  line  of  adjudi- 
cation, that  when  one  has  moneys  in  the  hands  of  another,  or 
tiiat  other  owes  hitn  a  debt  previously  contracted,  a  mere  re- 
quest preferred  by  the  first  to  the  depositary  or  debtor  to  pay 
the  money,  or  any  part  of  it,  to  a  third  person,  without  any 
present,  valuable  consideration  therefor,  does  not  change  the 
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ownership  of  the  money,  nor  give  to  eucli  tliird  person  a 
rifi^ht  to  8UC  and  recover  it.  And  the  same  rule  obtains 
when,  instead  of  a  request  preferred  to  the  depositary  or  debtor, 
a  written  order,  check  (tr  draft  is  given,  but  not  accepted,  re- 
questing or  directing  such  payments  to  the  third  perw>n.  Sucli 
request,  until  payment,  and  such  order  or  draft,  until  ac- 
ceptance or  payment,  are  revocable  at  the  option  of  the  one  who 
prefers  the  one,  or  gives  the  otiier.  Many  sound  reasons  up- 
liold  tliis  rule,  but  we  need  not  state  them. —  Clark  v.  CUley^  36 
Ala.  652  ;  Anderson  v.  iJaviSy  31  Amer.  Dec.  H12  ;  Tuaor  v. 
Perkins,  3  Day,  364;  Cushman  v.  Ilayncn,  20  Pick.  132; 
Brown  v.  Foster,  4  Cush.  214;  Mmisard  r.  Daly,  114  Mass. 
408  ;  Sproule  v.  McNulty,  7  Mo.  62  ;  Brigys  v.  Block,  1 8  Mo. 
281  :  Mayer  v.  Chat,  ^atnmal  Bank,  51  Ga.  325;  Center  v. 
McQxiesten,  18  Kans.  476  ;  Williams,  Deacon  db  Co.  v.  Jones,  at 
the  present  term  ;  Kelly  v.  Roberts,  40  N.  Y.  432. 

The  rule,  however,  is  different,  when,  as  in  this  case,  it  is 
part  and  parcel  of  the  contract  of  sale  and  deliver}',  that  the 
purchase- price  shall  not  be  paid  to  the  party  making  the  sale, 
and  from  whom  the  consideration  nioves,  but  to  a  third  person. 
In  such  case,  there  is  a  present-moving  consideration  of  value, 
which  takes  the  case  without  the  influence  of  the  statute  of 
frauds;  and  it  does  nc^t  matter  that  the  consideration  moves 
from  one,  and  the  promise  is  made  to  another.  Benefit  to  the 
promisor  is,  equally  with  detriment  to  the  promisee,  a  sufli- 
cient  consideration  to  uphold  a  promise. — Dunbar  v.  Smith, 
66  Ala.  490  ;  Westmoreland  v.  Porter,  75  Ala.  452  ;  Rutledge 
V.  Toionsend,  38  Ala.  706.  In  Young  v.  Hawkins,  74  Ala. 
370,  Hawkins  was  indebted  to  Payne  by  prcunissory  note  for 
part  purchase  of  lands.  Hawkins  then  sold  the  lands  to  Young, 
and  in  part  purchase  Young  agreed  to  pay  the  note  which 
Hawkins  owed  Payne,  and  which  had  become  the  proj>erty  of 
another.  Young  then  stild  the  lands  to  Hood,  who  also 
promised  in  part  purchase  to  pay  the  said  Hawkins'  note  to 
Payne,  unpaid  in  the  first  purchase.  In  this  state  of  the  case, 
and  without  paying  the  said  note  he  had  given  to  Payne,  Haw- 
kins filed  a  bill  against  Young  and  Hood,  and  sought  to  subject 
the  lands  to  the  unpaid  obligation  they  had  each  incurred  to 
pay  the  said  Hawkins  note  given  to  Payne.  The  holder  of 
that  note  was  not  made  a  party.  We  decided  he  could  not  re- 
cover, without  first  paying  the  Payne  note.  We  said  :  "  It 
can  not  be  denied  that,  if  Hawkins,  after  making  the  sale  to 
Young,  had  extinguished  the  liability  on  the  note  Young  had 
promised  to  pay.  Young,  and  prol)ably  Hood,  would  have 
thereby  become  liable  to  pay  the  money  to  Hawkins,  and  he 
could  tiien  have  maintained  a  bill  against  the  two.  and  against 
the  land.     So,  Mrs.  Waters,  or  whoever  may  be  tl»e  rightful 
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owner  of  Hawkins'  unpaid  purchase-money  note,  may  maintain 
a  bill  a<;ainst  Young  and  Hood  and  the  land,  on  the  promises 
to  pay  that  note  given  in  the  several  purchases  made  of  Haw- 
kins' allotted  interest  in  the  land.  Rut,  to  maintain  a  hill  by 
Hawkins  alone,  on  the  state  of  facts  first  above  supposed,  it  is 
necessary  to  aver  the  special  facts  which  re-vest  in  Hawkins  the 
right  to  demand  and  receive  the  money.  This,  because  Young 
was  not  required  to  promise,  and  did  not  promise  to  pay  the 
money  to  Hawkins.  The  consideration  moved  from  Hawkins, 
and  the  promise  was  made  to  him  ;  but  the  promise  was  to  pay 
the  money  to  the  holder  of  the  note,  and  it  was  procured  to 
be  so  made  by  Hawkins  himself."  The  principle  settled  by 
this  case  is,  that  by  having  the  promise  made,  as  part  of  the 
contract,  to  pay  tlie  money  to  the  holder  of  the  note  Hawkins 
gave  in  his  purchase,  he,  Hawkins,  disabled  himself  to  assert 
ownership  of  the  debt  created  in  the  Young  purchase,  unless 
he  had  either  paid  the  original  debt  himself,  or  the  holder  of 
the  note,  being  apprised  of  the  arrangement,  had  repudiated  it, 
and  elected  to  look  alone  to  Hawkins  for  payment. 

In  Bohannon  v.  Pope,  42  Me.  93,  it  was  decided  that, 
"Where,  by  simple  contract,  a  party  stipulates,  for  a  valuable 
consideration,  with  another,  to  pay  money,  or  do  some  bene- 
ficial act  for  a  third  person,  the  latter,  if  there  be  no  objec- 
tion other  than  a  want  of  privity  between  the  parties,  may 
maintain  an  action  for  the  breach  of  such  engagement.  But, 
if  such  third  person  elect,  as  he  may  do,  to  seek  his  remedy 
directly  against  the  party  with  whom  his  contract  primarily 
exists,  there  is  an  implied  abandonment  of  the  other  remedy. 
The  two  remedies  are  not  concurrent,  but  elective."  In  I^eilson 
V.  Blight,  1  Johns.  Cas.  205,  it  was  said  :  "  Where  a  trust  is 
created  for  the  benefit  of  a  person  [it  was  to  pay  money  in 
this  case],  though  without  his  knowledge  at  the  time,  he  may 
affirm  the  trust,  and  enforce  its  execution."  In  Lawrence  v. 
Fox,  20  N.  Y.  268,  it  was  said  :  "  An  action  lies  on  a  promise 
made  by  defendant,  upon  valid  consideration,  to  a  third  per- 
son, for  the  benefit  of  the  plaintiff,  although  the  plaintff  was 
not  privy  to  the  consideration."  And  so,  in  Waikins  v.  Pope, 
38  Ga.  514,  the  ruling  was,  that  "  When  A  sold  to  B  a  stock 
of  merchandise,  in  consideration  that  B  would  pay  a  certain 
debt  of  five  hundred  dollars  due  by  A,  to  which  B  was  surety, 
and  in  further  consideration  that  B  would  pay  the  debts  due 
by  A  for  the  stock  of  goods,  which  amounted  to  fifteen  hun- 
dred dollars,  the  mode  of  payment  became  a  part  of  the  con- 
sideration ;  and  even  as  to  the  fifteen  hundred  dollars,  A  had 
no  right  of  action  against  B,  until  the  latter  failed,  or  delayed 
unreasonably,   to    pay  the  debts  due  by  A  for  the  stock  of 
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goods." —  Weston  v.  Barker,  12  John.  267;  Morttm  v.  Nay  Ion 
1  Hill,  (N.  Y.)  583 ;  /lalleek  v.  Bu»h,  2  Root,  26 ;  MerriUs  v. 
Swift,  18  Conn.  257;  Hall  v.  Marston,  17  Mas*.  574 ;  Breioer 
V.  Dyer^l  Cnsli.  337;  B.  t«r  O.  R.  R.  Co.  v.  Wheeler,  18  Md. 
372;  Skipwith  v.  Cnnniiujhain,  H  Leitjli,  271;  Botxford  v. 
Simmons,  32  Mich.  352  ;  Werd  v.  Jewett,  37  Aiiier.  Dei*.  115; 
Stockard  v.  SUtekard,  46  Auier.  Dec.  79 ;  Ixidy  Sn/>erior  v. 
McNamara,  49  Anier.  Dec.  184;  Tindall  v.  Touchhury, 
lb.  637. 

The  difference  between  the  two  classes  of  cases  is,  that  in 
the  one  there  is  no  present  inovinfij  valuahle  consideration  to 
6\ipport  the  request,  or  promise;  in  the  other  there  is. 

The  present  case  falls  within  the  class  second  above  consid- 
ered, and  the  promise  imposed  on  C<»leinan  tfe  Carroll  a  bind- 
ing, primary  obligation  to  pay  to  Carter  and  Miss  Freeman 
their  several  demands,  from  the  moment  the  promise  was 
made,  without  any  reference  to  any  knowledge  the  latter  may 
have  had  that  the  contract  had  been  entered  into.  True,  this 
relation  of  debtor  and  creditor  would  be  changed,  if  Carter  and 
Miss  Freeman,  on  being  notified  of  it,  renounced  the  provision 
made  for  them  ;  or,  Coleman  <fe  Carroll  failing  to  pay,  if  Hig- 
gins  had  himself  paid  these  debts.  Till  one  of  these  events 
happened,  Coleman  &  Carroll  were  not  debtors  to  Higgins,  ex- 
cept for  the  excess  over  and  above  the  sums  they  promised  to 
pay  Carter  and  Miss  Freeman. 

Reversed  and  remanded. 


Doe,  ex  dem.  Gosson  v,  Ladd  et  al. 

Ejectment   hy    Remaindermen,     against    Purchasers  from 
Trustee  and  Life-Tenants. 

1.  Trusts  created  by  deed,  for  benejit  of  third  persons;  whether  naked,  or 
active;  duration  of  truM  estate. — -\n  assurance  declarinp  a  use.  trust,  or 
confidence  in  land,  for  the  mere  iH'nefit  of  thir<l  iktsohs,  tlie  trustee 
being  the  repository  of  a  naked  legal  title,  having  no  duties  to  iH?rform, 
and  subject  to  no  accountability,  yests  the  legal  estate  in  the  beneficia- 
ries as  if  the  conveyance  were  made  directly  to  them  (Co<le,  §  2185) ; 
but,  when  a  use  is  declared,  or  successive  uses,  which  inip<>8e  active 
duties  on  the  trustee,  in  the  control,  management,  or  disposition  of  the 
property,  a  legal  estate  is  vested  in  him  commensurate  with  the  eco{^ 
and  extent  of  the  uses  or  trusts ;  which  estate  continues  so  long  as  there 
are  any  active  duties  to  be  performed,  or  any  office  in  rvspect  to  tJie 
property  to  be  fulfilled,  and  ceases  with  them 'when  the  purjioses  of  the 
trust  have  been  fully  accomplished. 

2.  Trust  deed  construed,  as  to  estate  of  trustee,  it*  duration  and  termi- 
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nation. — A  deed  by  which  tlie  grantor  covenanted  to  stand  seized  of  cer- 
tain property,  real  and  porsonal,  for  uses  and  purposes  as  follows :  Ist, 
the  payment  of  all  his  debts  and  liabilities  then  existing;  2d,  the  joint 
use  of  himself  and  his  wife,  during  their  joint  lives;  one  undivided  half 
to  be  at  all  times  at  his  sole  disposal,  and,  on  the  death  of  his  wife,  one 
half  of  what  then  remain"d  to  be  divided  as  follows — specified  sums  of 
money  and  slaves!  to  be  retained  and  held  by  him  in  trust  for  three 
grand-children  of  his  wife,  children  of  her  three  children  by  a  former 
husband,  and  the  residue  of  the  one  half,  or  its  proceeds,  to  be  divided 
equally  among  the  three  children,  the  interest,  or  use  thereof  only,  to 
belong  to  them  during  their  lives,  and  at  their  death  to  be  divided 
among  their  children  then  living, — vests  in  him  the  legal  title  and  sole 
use  of  one  half  of  the  estate,  and  the  primary  use  of  the  whole  for  the 
payment  of  his  debts;  but,  after  his  debts  were  paid,  his  active  duties 
as  trustee  continued  only  during  the  lives  of  the  children,  who  had  an 
equitable  life-estate;  and  on  the  death  of  two  of  the  children,  after  the 
death  of  the  wife,  the  trust  ceased,  and  the  legal  estate  in  the  shares  of 
the  deceased  children  then  vested  in  their  respective  children,  unless 
the  remainder  was  cut  off  by  a  sale  pursuant  to  the  terms  of  the  deed. 

3.  Trustees  appointed  by  court ;  extent  of  powers. — In  the  exercise  of 
its  jurisdiction  over  trustees,  their  appointment  and  removal,  a  court  of 
equity  may  invest  its  appointees  with  all  the  powers  requisite  for  the 
discharge  of  the  duties  of  the  trust;  but  it  can  not  confer  upon  thera 
powers  merely  discretionary,  or  ])owers  resting  on  personal  trust  and 
confidence,  unless  such  powers  are  attached  to  the  oflSce  of  trustee,  or 
are  conferred  by  the  instrument  creating  the  trust  on  the  acting  trustee. 

4.  Powers;  when  di-icretionary,  and  when  imperative. — A  power  is  dis- 
cretionary when  it  is  not  imperative,  or,  if  imperative,  when  the  time, 
manner  or  extent  of  its  execution  is  left  to  the  discretion  of  the  trustee ; 
and  the  courts  will  not,  generally,  compel  the  execution  of  a  power 
which  is  discretionary,  nor  review  an  exercise  of  the  discretion  made  in 
good  faith ;  but,  when  the  uses  created  are  imperative,  a  power  of  sale 
conferred  for  their  execution  is  equally  imperative,  when  its  exercise  be- 
comes necessary  for  their  consummation. 

5.  Deed  contrued,  as  to  power  of  sale  conferred  on  trustee. — In  a  deed 
by  which  the  grantor  covenants  to  stand  seized  of  certain  property,  real 
and  personal,  for  certain  declared  uses  and  purposes  (namely,  the  pay- 
ment of  his  debts,  the  joint  use  of  himself  and  his  wife  during  life,  with 
further  provisions  for  her  children  and  grandchildren),  a  power  of  sale 
in  these  words:  "  And  the  said  John  P.  N.  shall  at  all  times  have  the 
sole  and  absolute  right  to  sell  and  dispose  of  the  estate  hereby  conveyed 
to  the  uses  aforesaid,  and  on  giving  adequate  security  to  invest  the  pro- 
ceeds according  to  the  terms  of  this  deed," — does  not  repose  on  personal 
trust  and  confidence,  but  is  attached  to  the  office  of  trustee,  and  intended 
for  the  benefit  of  the  trust  estate ;  and  it  may  be  exercised  by  a  subse- 
quent trustee,  appointed  by  a  court  of  equity. 

6.  Execution  of  power. — The  intention  to  execute  a  power  must  be 
manifested,  either  expressly,  or  by  clear  implication  ;  but  it  may  be 
manifested  by  an  express  reference  to  the  instrument  creating  the  power, 
or,  without  such  reference,  by  a  reference  to  the  property  which  is  the 
subject  of  the  power;  and  where  the  act  would  be  inoperative  except  as 
an  execution  of  the  power,  an<l  is  not  reasonably  susceptible  of  any  other 
other  construction,  it  will  be  referred  to  the  power. 

7.  Same. — A  deed  executed  by  the  trustee  in  this  case,  both  individu- 
ally and  as  trustee,  and  in  which  the  life-tenants  joined,  held  to  be  an 
execution  of  the  power  of  sale  conferred  by  the  instrument  creating  the 
trust ;  it  appearing  that  the  trustee  had  purchased  an  interest  in  the 
property,  for  the  benefit  of  the  trust  estate,  at  a  sale  made  by  the  register 
in  chancery,  and  that  the  sale  was  confirmed  to  him  as  trustee,  although 
the  register's  deed  was  made  to  him  individually. 
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# 
8.  Same  ;  pretumption$  in  favor  of,  arising  from  hiptf  of  time. — After 
the  laps^  of  thirty  years  (in  this  case),  and  uninterrupte4j  posHt^ssion  bv 
the  purchaser,  the  court  will  make  all  reasonable  presumptions  in  favor 
of  a  due  exec;ution  of  a  power  of  sale,  and  of  the  re{rularity  and  validity 
of  the  conveyance  to  him,  which  is  not  set  out,  but  is  des<>ribed  as 
"  sufficient  in  law  to  pass  the  estate  and  title  of  the  grantors." 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  "Wm.  E.  Ci.akkk. 

This  action  of  ejectiuent,  which  was  coimnenced  on  the  24th 
April,  1882,  was  brought  by  Silver  M.  Gosson  and  others, 
grandchildren  and  great-grandchildren  of  Mrs.  Mary  Nicholas, 
deceased,  to  recover  certain  real  estate  in  the  city  of  Mobile, 
which  they  claimed  as  remainder-men  under  a  deed  executed 
on  the  26th  May.  1836,  by  John  P.  Nicholas,  then  the  husband 
of  the  said  Mary  Nicholas,  Said  deed  was  signed  only  by  said 
John  P.  Nicholas,  and  attested  by  two  witnesses  ;  but  it  pur- 
ports on  its  face  to  be  executed  by  and  between  him  and  his 
said  wife,  as  parties  of  the  first  part,  and  her  three  children  by 
a  former  husband,  John  Baptiste  Ramerez,  Claudiue  Gosson 
and  Caroline  Martinez,  as  parties  of  the  second  part ;  and  the 
consideration  is  recited  to  be  the  natural  love  and  affec- 
tion of  the  parties  of  the  lirst  part,  for  the  parties  of  the 
second  part.  By  the  terms  of  said  deed,  the  said  parties  of 
the  first  part  bargained,  sold  and  conveyed,  and  acknowledged 
themselves  to  stand  seized  of  the  real  property-  therein  men- 
tioned and  described,  which  included  the  lands  here  sued 
for,  and  of  certain  slaves,  "  to  and  for  the  uses  and  pur- 
poses following — that  is  to  say :  First,  to  pay  all  the  debts, 
dues  and  liabilities  now  owed  by  the  said  Nicholas.  Second, 
to  stand  seized  and  possessed  of  the  same  to  the  joint  use 
of  the  said  parties  of  the  first  part,  during  their  joint  lives. 
Third,  the  one  undivided  half  of  the  same  at  all  times  to  be 
at  the  sole  disposal  of  the  said  Nicholas.  Fourth,  in  case  of 
the  death  of  the  said  Mary,  then,  after  paying  all  the  debts 
as  aforesaid,  the  one  half  of  what  shall  then  remain  shall 
be  divided  between  the  said  parties  of  the  second  part,  in 
manner  following — that  is  to  say  :  Ist.  The  said  Nicholas 
shall  retain  and  hold  in  trust  for  Louis  Martinez,  son  of  the  said 
Caroline,  one  thousand  dollars,  and  one  of  the  said  slaves,  to  be 
delivered  to  him  when  he  arrives  at  the  age  of  twenty-one 
years.  2d.  That  the  said  Nicholas  shall  retain  and  hold  in  trust 
for  Engeline  (iosson,  daughter  of  the  said  Claudine,  one  thou- 
sand dollars  in  money  and  a  negro  woman  ;  and  that  the  said 
Nicholas  shall  retain  and  hold  in  trust  for  Nicholas  Uair.erez, 
son  of  the  said  John  Baptiste  Romerez,  a  negro  woman  slave ; 
which  shall  all  be  held  by  the  said  Nicholas  in  trust,  and  for  the 
benefit  of  the  persons  in  this  behalf  named ;  and  in  the  event 
15 
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they,  or  eacli  of  them,  shall*  die  before  they  attain  the  a^e  of 
twenty-one  years,  the  respective  portions  to  be  divided. between 
such  of  their  brothers  and  sisters  as  shall  be  living  at  the  time  of 
his  or  her  death;  and  if  no  such  brothers  and  sisters  living,  then  to 
the  father  or  mother,  if  living,  he  or  she  being  the  child  of  the 
said  Mary  ;  and  if  none  such,  then  to  the  next  of  kin  of  the  said 
Mary  Nicholas  livingat  the  time  of  such  death  ;  and  the  remain- 
der of  the  said  one  half  of  the  said  estate,  or  its  proceeds,  shall  be 
equally  divided  between  the  said  parties  of  the  second  part,  and 
the  interest,  or  use  thereof  only,  appertain  to  them  during  their 
lives,  and  at  their  deaths  to  be  divided  between  their  several 
children  who  shall  then  be  living,  share  and  share  alike.  And 
the  said  John  P.  Nicliolas  shall  at  all  times  have  the  sole  and 
absolute  right  to  sell  and  dispose  of  the  estate  hereby  conveyed 
to  the  uses  aforesaid,  and  on  giving  adequate  security  to  invest 
the  proceeds  according  to  the  terms  of  this  deed.  And  this 
deed  may  be  revoked,  by  the  joint  consent  of  the  said  parties 
of  the  first  part,  in  the  event  the  said  Mary  shall  recover  from 
her  present  illness  ;  and  the  said  Nicholas  shall  and  will,  at  a 
more  convenient  time,  execute  such  conveyances  and  formal 
assurances  as  shall  be  deemed  necessary  to  carry  into  effect  the 
true  intent  and  meaning  of  this  instrument." 

It  seems  that  Mrs.  Mary  Nicholas  died  soon  after  tiie  execu- 
tion of  this  deed,  though  the  record  does  not  state  the  fact.  It 
was  proved  that  Caroline  Martinez,  one  of  the  parties  named 
in  the  deed,  died  in  July,  1878,  leaving  an  only  son,  who  was 
one  of  the  plaintiffs  in  the  suit ;  and  that  Claudine  Gosson  died 
(at  what  time  is  not  stated),  leaving  children  and  grandchildren, 
who  were  joined  as  plaintiffs  ;  the  plaintiffs  thus  appearing  to 
be  the  living  children  of  said  Caroline  and  Claudine,  and  the 
children  of  their  deceased  children.  The  plaintiff's  read  in  evi- 
dence on  the  trial,  as  the  bill  of  exceptions  states,  "  the  record, 
proceedings  and  minute-entries  had  and  made  in  a  certain 
cause  in  the  Chancery  Court  at  Mobile,  copies  of  which  are 
hereto  attached,  and  made  part  of  this  bill  of  exceptions  ;"  but 
these  papers  were  omitted  by  consent,  and,  instead  thereof, 
these  facts  were  admitted,  as  being  shown  by  them  :  "  Said 
bill  was  filed  on  the  2l8t  July,  1836,  by  W.  C.  Matlock  and 
Caroline,  his  wife  (formerly  Caroline  Martinez),  Claudine  Gos- 
son and  her  husband,  Louis  Martinez  and  Angeline  Gosson 
(now  Angeline  Graham,  one  of  the  plaintiffs),  for  the  purpose 
of  establishing  said  deed  of  May  26,  1836,  removing  said 
Nicholas  from  the  trusteeship  thereby  created,  and  the  appoint- 
ment of  a  new  trustee,  and  for  an  account  of  the  property  held 
by  said  Nicholas  under  said  deed.  By  the  proceedings  in  said 
suit,  said  deed  was  established,  said  Nicholas  was  removed  from 
the  trust,  and  Louis  Guerringer  appointed  trustee  in  his  stead  ; 
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and  a  decree  was  rendered  against  said  Nicholas  for  a  large 
amo'unt  of  money,  due  by  reason  of  his  waste  of  the  trust  funds, 
and  his  undivided  one-half  in  the  property  was  condemned  and 
subjected  to  the  payment  of  said  decree.  The  property  was 
solci  by  the  register,  under  this  decree,  on  the  first  Monday  in 
April,  184-7,  and  was  bought  by  said  (iuerringer ;  and  "the 
report  of  sale  showed  that  the  purchase  was  made  by  him  as 
trustee,  though  the  register's  deed  was  made  to  him  individu- 
ally, without  mentioning  that  he  was  trustee,  and  without  in 
any  way  designating  that  he  held  the  property  conveyed  to  him 
as  trustee.  Said  sale  was  duly  confirmed  by  the  court,  by  an 
order  and  decree  rendered  on  the  12th  April,  1847,"  which, 
after  recitirjg  that  the  register  had  filed  his  report  of  the  sale, 
therein  stating  that,  "  at  said  sale,  Louis  Guerringer,  trustee, 
became  the  purchaser  for  the  sum  of  $660,"  of  which  sum, 
after  deducting  the  costs,  $565.15  remained  to  be  applied 
to  the  satisfaction  of  complainants'  decree,  it  was  ordered 
and  adjudged  "that  the  same  he  in  all  things  confirmed, 
and  that  the  defendant's  equity  of  redemption  in  and  to  said 
premises  be  forever  barred  and  foreclosed,  and  that  the  pur- 
chaser be  let  into  possession  " 

On  the  28th  March,  1838,  said  John  P.  Nicholas  signed  a 
supersedeas  bond  as  surety  for  one  Collins,  who  sued  out  a  writ 
of  error  to  the  Supreme  Court  on  a  judgment  which  had  been 
recovered  against  him  ;  and  the  judgment  having  been  affirmed, 
an  execution  was  regularly  issued  against  the  sureties  on  said 
bond,  and  was  levied  on  the  lands  conveyed  by  said  deed,  as  the 
property  of  said  Nicholas.  At  the  sale  under  the  execution, 
Drury  Thompson,  Reuben  A.  l-icwis  and  J.  Eslava  l)ecame  the 
purchasers,  and  they  received  a  deed  from  the  sheriff,  which 
was  dated  April  1st,  1844.  Said  purchasers  then  institfited 
actions  of  ejectment  against  said  W.  C.  Matlock,  (^laudine  Gos- 
son, and  other  persons,  who  were  in  possession  as  their  tenants  ; 
and  they  recovered  judgments  in  said  actions,  on  which  a  writ 
of  hah.  far.  DOSS,  was  issued,  and  they  were  put  in  possession 
by  the  sheriff  "  in  the  latter  part  of  1844,  or  early  part  of  1845." 
There  was  proof,  also,  "  tending  to  show  that  said  Thompson, 
Lewis  and  Eslava  continued  in  possession,  claiming  title  against 
all  persons,  until  they  sold  and  conveyed  to  James  IL  Daugli- 
drill,  who  continued  in  possession,  claiming  title  against  all  per- 
sons, until  they  sold  and  conveyed  to  the  several  defendants." 

"On  the  13th  April,  1848,  while  said  chancery  cause  was 
still  on  the  docket,  said  Guerringer  filed  a  ()etition  in  said  court, 
for  an  order  to  award  a  writ  of  possession,  to  turn  said  Thomp- 
son, Lewis  and  Eslava  out  of  the  possession  of  said  lands,  and 
to  let  him  into  the  possession  thereof  ;  and  an  answer  to  the 
petition  was  filed  by  said  Thompson,  Lewis  and  Eslava,  setting 
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up  their  title  to  the  wliole  of  said  land  under  said  slieriff's  deedi 
and  their  recovery  of  said  lands  by  said  judgments  in  ejectment, 
as  above  stated  ;  but  said  chancery  cause  does  not  show  that 
any  order  was  made  on  said  petition  and  answer,  or  that  any 
writ  of  possession  issued  thereon  ;  'and  said  chancery  cause  was 
finally  disposed  of  by  an  order  made  and  entered  on  the  13th 
April,  1852,"  in  these  words:  "The  continuance  heretofore 
taken  is  set  aside,  and  the  matters  in  controversy  in  this  cause 
liaving  been  settled  by  agreement  between  the  parties,  it  is  or- 
dered that  the  cause  be  stricken  from  the  docket,  and  each  party 
is  ordered  to  pay  his  own  costs  ;  for  which  execution  may  issue." 
The  terms  of  this  compromise  are  nowhere  stated  ;  but,  on  the 
30th  January,  1852,  a  deed  for  the  lands  was  executed  to  paid 
Thompson,  Lewis  and  Eslava,  "  by  said  Guerringer,  individually, 
and  as  trustee  for  the  parties  therein  named,  and  by  said  W.  C. 
Matlock,  Caroline  (hia  wife),  Claudine  Gosson,  Thomas  Gra- 
ham, Angelina  Graham,  and  Louis  Martinez  ;  said  Angelina 
Graham  being  a  daughter  of  said  Caroline,  and  she  and  her 
husband  (said  Thomas  Graham)  being  parties  to  this  suit." 
This  deed  was  offered  in  evidence  by  the  defendants,  and  the 
bill  of  exceptions  states  that  a  copy  of  it  is  annexed  as  an 
exhibit ;  but,  by  agreement  entered  of  record,  all  the  deeds  and 
other  exhibits  are  omitted  from  the  transcript,  and  this  admis- 
sion is  made  in  reference  to  them  :  "  It  is  admitted  that  the 
several  deeds  read  in  evidence  by  the  defendants  are,  each  and 
all,  duly  executed  deeds  of  conveyance  by  the  grantors  therein, 
conveying  the  lands  now  sued  for,  and  were  all  duly  record- 
ed within  twelve  months  after  their  respective  dates,  and 
are  sufficient  in  law  to  pass  the  estate  and  title  of  the  grantors 
therein  to  the  lands  sued  for."  The  deeds  executed  by  said 
TlTompson,  Lewis  and  Eslava,  to  James  H.  Daughdrill,  were 
all  executed  subsequently  to  the  date  of  said  deed  of  January 
30th,  1852. 

Each  of  the  defendants  confessed  lease,  entry  and  ouster,  as 
to  the  particular  portion  of  land  of  which  he  was  in  possession, 
and  entered  a  disclaimer  as  to  the  residue  of  the  land  sued  for  ; 
and  each  pleaded,  as  to  his  particular  portion,  not  guilty,  and 
adverse  possession  for  thirty  years.  On  all  the  evidence  ad- 
duced, the  substance  of  which  is  stated  above,  the  court  charged 
the  jury,  on  request,  that  they  must  find  for  the  defendants,  if 
they  believed  the  evidence.  The  plaintiffs  excepted  to  this 
charge,  and  they  now  assign  it  as  error. 

G.  L.  Smith,  for  appellants. — 1.  When  the  decree  was  ren- 
dered in  the  chancery  suit  against  Nicholas,  the  charge  then 
fastened  upon  the  property,  and  the  rights  of  the  parties  under 
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the  decree,  dated  back  to  the  filing  of  the  bill. — Evans  v. 
Welch^  63  Ala.  256.  The  bill  in  chancery  was  pending  when 
the  execution  against  Nicholas  was  issued  and  levied,  and  when 
the  debt  was  create'd  on  which  that  execution  was  founded  ; 
and  the  purchasers  at  the  execution  sale,  obtaining  their  interest 
pendeixte  lite,  take  it  subject  to  the  charge  fastened  on  the 
property  by  the  decree. — Moon  v.  Crmoder,  72  Ala.  79 ;  Fatth 
V.  liavesies,  32  Ala.  451  ;  Chapman  v.  Gihbs^  51  Ala.  502; 
Peevey  v.  Cahaniss,  70  Ala.  253. 

2.  The  sale  under  the  decree  'in  chancery  was  made  by  the 
court,  the  register  acting  only  as  its  agent.  Guerringer  pur- 
chased as  trustee,  and  the  sale  was  confirmed  to  him  as  trustee, 
the  amount  of  his  bid  being  credited  on  the  decree  in  favor  of 
the  trust  estate.  (Tuerringer  held  only  as  trustee,  and  could 
only  convey  such  title  and  interest  as  was  vested  in  him  in  that 
capacity.  By  the  terms  of  the  deed  of  trust,  Guerringer  was 
trustee  only  of  the  life-estate,  and  the  remainder  was  unincum- 
bered by  any  trust. — Schaffer  v.  Lavaretta,  57  Ala.  14;  Comhy 
V.  McMichael,  19  Ala.  570;  McBrayer  v.  ('ariker,64  Ala.  50; 
Greenwood  v.  Coleman,  31  Ala.  153;  Grimhall  v.  Patlon,  70 
Ala.  626  ;  Bercy  v.  Lavaretta,  63  Ala.  380 ;  Banks  v.  Jones^ 
50  Ala.  480. 

3.  The  sale  and  conveyance  by  the  tenants  for  life,  and  by 
the  trustee  representing  thein,  could  have  no  effect  on  the  title 
of  the  remainder-men  ;  nor  could  it  become  adverse  to  them, 
until  after  the  termination  of  the  particular  estate. — Code, 
§  2191  ;  Poi>€  V.  Pickett,  60  Ala.  491  ;  Pickett  v.  Pojte,  74 
Ala.  122  ;  Mattheim  v.  McDade,  72  Ala.  377 ;  Gilbert  v.  Pin- 
son,  57  Ala.  35  ;  Woodson  v.  Smith,  1  Head,  Tenn.  276;  Gib- 
son V.  Payne,  37  Miss.  164;  4  Johns.  398;  40  111.  260;  10 
Bosw.  N.  Y.  100.  The  action  was  brought  within  ten  years 
after  the  termination  of  the  life-estate. 

4.  The  discretionary  power  of  sale  reserved  to  Nicholas  by 
the  deed,  was  a  matter  of  personal  trust  and  confidence,  and 
did  not  pass  to  Guerringer,  his  successor  by  appointment  of 
the  court. — 2  Perrv  on  Trusts,  §  499 ;  1  Sugden  on  Powers, 
209,  211. 

5.  If  Guerringer  had  such  power  of  sale  under  the  deed  of 
Nicholas,  it  was  not  exercised  by  his  conveyance  in  compro- 
mise of  the  pending  suit,  in  which  the  life-tenants  joined.  All 
the  facts  negative  the  presumption  invoked  as  arising  from 
lapse  of  time,  and  show  that  the  parties  to  the  compromise 
intended  to  convey  their  own  interest. 

Overall  »fc  Bkstor,  and  L.  II.  Faith,  contra. — 1.  The  deed 
of  Nicholas  did  not  create  a  dry  and  naked  trust,  but  imposed 
active  duties  upon  the  trustee."    lie  was  required  to  sell  the 
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land,  pay  the  debts  of  the  grantor,  and  divide  the  proceeds 
among  the  tenants  for  life ;  and  again,  after  their  death,  to 
divide  the  remainder  among  the  contingent  remainder-men. 

2  Perry  on  Trusts,  §§  498,  766;  Hill  on  Trustees,  471  ;  ZabrisUe 
V.  Railroad  Co.^  33  N.  J.  Eq.  22 ;  Hamilton  v.  Insurance  Co.^ 

3  Tenn.  Ch.  124;  Kirkland  v.  Cox,  94  111.  400;  2  Brick.  Dig. 
496.  The  active  duties  imposed  on  the  trustee  prevented  the 
union  of  the  legal  and  equitable  title  in  the  beneficiaries  in 
remainder. —  You  v.  I^li?in,  34  Ala.  409  ;  Pittman  v.  Conniff, 
52  Ala.  83.  The  trust  has  not  yet  terminated,  because  Mrs. 
Angelina  Grahani,  one  of  the  life-tenants,  is  still  living,  and  is 
joined  as  a  plaintiff  in  the  action. 

2.  The  sale  and  conveyance  by  the  trustee,  during  the  con- 
tinuance of  his  title  and  estate,  discharged  the  land  from  the 
trust,  and  forever  defeated  the  merger  of  the  legal  and  equita- 
ble estate  in  the  remainder-men. — McBrayer  v.  Cariker,  64 
Ala.  50 ;  Matthews  v.  McDade,  72  Ala.  377  ;  Fearne  on  Re- 
mainders, 326.  After  the  lapse  of  more  than  twenty  years, 
during  which  period  the  purchaser  has  held  continuous  adverse 
possession  under  the  conveyance  of  the  trustee,  all  reasonable 
presumptions  will  be  indulged  in  favor  of  the  regularity  of  his 
action. —Matthews  v.  MoBade,  72  Ala.  377. 

3.  Although  the  trustee  may  have  had  no  power  to  sell,  or 
his  sale  and  conveyance  may  have  been  irregular,  yet  the 
plaintiffs  are  barred  from  a  recovery  by  the  statute  of  limita- 
tions and  lapse  of  time. — Molton  v.  Henderson^  62  Ala.  432 ; 
Clark  V.  Snodg?'ass,  QQ  Ala.  243  ;  Smilie  v.  Bifle,  2  Penn.  St. 
52;  Herndon  v.  Pratt,  6  Jones  Eq.  327;  Willia7ns  v.  Otey, 
8  Humph.  563;  Woolridge  v.  PL  Bank,  1  Sneed,  297;  Lmig 
V.  Cason,  4  Rich.  Eq.  60 ;  Bryan  v.  Weems,  29  Ala.  423 ; 
J^leming  v.  Gilmer,  35  Ala.  6Q ;  &1  111.  436 ;  Hughes  v. 
Farmer,  58  Geo.  324 ;  Bright  v.  Bright,  59  Tenn.  109  ;  5  Mo. 
App.  267;  Tiff.  &  B.  on  Trusts,  619;  Fearne  on  Remainders, 
326. 

CLOPTON,  J. —An  assurance,  declaring  a  use,  trust,  or 
confidence  of  land,  for  the  mere  benefit  of  third  persons — the 
trustee  being  the  repository  of  a  naked  legal  title,  having  no 
duties  to  perform,  and  subject  to  no  accountability — vests  the 
legal  estate  in  the  beneficiary,  to  the  same  extent  as  if  the  con- 
veyance had  been  made  directly  to  him.  The  legal  and  equita- 
ble estates  are  merged  by  the  operation  of  the  statute  of  uses, 
and  no  estate  or  interest  vests  in  the  trustee. —  Yoic  v.  Flinn, 
34  Ala.  409.  When  a  use,  or  successive  uses  are  declared, 
which  impose  active  duties  on  the  trustee,  in  the  control,  man- 
agement, or  disposition  of  the  trust  property,  or  in  other 
respects,  a  legal  estate,  commensurate  with  the  scope  and  ex- 
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tent  of  the  nses  or  trusts,  is  vested  in  the  trustee.  The  extent 
and  duration  of  his  estate  are  determined  by  the  object  and 
extent  of  the  trusts  n|X)n  wjjich  the  estate  is  given.  It  con- 
tinues as  long  as  there  are  any  active  duties  to  he  performed, 
or  any  office  in  respect  to  the  property  to  l>e  fulfilled  ;  hut 
ceases  on  the  cessation  of  the  duties  and  office.  When  the 
purposes  of  tiie  trusts  have  been  fully  accomplished,  all  iiaving 
been  done  necessary  to  their  complete  execution,  there  no  longer 
reinains  any  trust ;  the  estate  of  the  trustee  terminates,  and  the 
equitable  estate  of  the  beneticial  owner,  if  in  ess^,  is  converted 
into  a  legal  iiState.—Sc'/tafer  v.  Lavaretta,  57  Ala.  14;  Me- 
Brayer  v.  Cariker^  64  Ala.  50 ;  GrimhaU  v.  Patton^  70  Ala. 
626  ;    YamdVs  Ai)j>eal,  70  Penn.  St.  335. 

In  1  Perry  on  Trusts,  §  320,  the  author  observes  :  "  Where 
an  estate  is  given  to  trustees,  and  their  heirs,  in  trust  to  pay 
the  income  to  A.  during  her  life,  and  at  her  decease  to  hold 
th6  same  for  the  use  of  her  children,  or  her  heirs,  or  for  the 
use  of  other  persons  named,  the  trust  ceases  upon  the  death 
of  A.,  for  the  reason  that  it  remains  no  longer  an  active  trust ; 
the  statute  of  uses  immediately  executes  the  use  in  those  who 
are  limited  to  take  it  after  the  death  of  A.,  and  the  trustees 
cease  to  have  anything  in  the  estate, —  not  because  the  court 
has  abridged  their  estate  to  the  extent  of  the  trust,  but  because, 
having  the  fee  or  legal  estate,  the  statute  of  uses  has  executed 
it  in  the  cestui  qv^  trusts  The  policy  and  pur|)06e  of  the 
statute  are  to  remedy  the  evil  and  inconvenience  of  a  separa- 
tion of  the  legal  and  equitable  estates,  and  to  consummate  their 
merger,  as  soon  as  such  union  is  practicable,  consistently  w-ith 
the  intention  of  the  grant<ir,  as  expressed  in  the  conveyance. 

2.  By  the  deed.  Nicholas,  the  grantor,  covenanted  to  stand 
seized  of  real  and  personal  property  for  uses  and  purposes  as 
follows :  The  paynient  of  all  debts  and  liabilities  then  owed  by 
him  ;  the  joint  use  of  himself  and  his  wife,  during  their  joint 
lives;  one  undivided  half  to  beat  all  times  at  his  sole  disposal ; 
and  in  the  event  of  the  deatli  of  his  wife,  one  half  of  what 
shall  then  remain  to  be  divided  in  manner  following:  specified 
sums  of  money  and  slaves  to  l>e  retained  and  held  by  him  in 
trust  for  designated  individuals,  and  the  residuum  of  the  one 
half,  or  its  proceeds,  to  be  divided  equally  between  three  named 
children  of  his  wife;  the  interest  or  use  thereof  only  to  apj>er- 
tain  to  them  duritig  their  lives,  and  at  their  deaths  to  be 
divided  between  their  several  children  who  shall  be  then  living. 
As  to  one  half  of  the  estate,  the  legal  title  and  sole  use  were 
retained  and  reserved  by  the  grantor,  and  the  primary  use  of 
the  whole  was  vested  in  him  for  the  purpose  of  naying  his 
debts  and  liabilities.  After  this  was  effected,  other  active 
duties  were  imposed  on  the  trustee,  which  continued  during  th© 
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lives  of  the  children,  who  had  an  equitable  life-estate.  The 
corjms  of  the  estate  remained  vested  in  the  trustee,  the  life- 
tenants  being  entitled  only  to  the  interest  or  use.  But  the  ^ 
active  duties  of  the  trustee  continued  only  duriiig  the  life- 
estates.  When  they  fell,  the  trust  fell  with  them.  The  trustee 
had  no  right  or  power  to  hold  for  the  use  of  the  remainder- 
men. As  to  them,  he  had  no  duties  to  perforu),  and  no  office 
to  fulfill, — not  even  to  convey.  They  were  in  by  virtue  of  the 
deed. 

It  is  insisted,  that  the  statute  can  not  operate  until  the  death 
of  all  the  life-tenants,  and  that  one  of  them  is  still  living.  This 
is  untenable.  The  deed  contemplates  and  provides  for  a  di- 
vision between  the  life-tenants  at  the  death  of  their  mother, 
and  after  payment  of  his  debts,  so  that  each  should  take  a  sep- 
arate portion  ;  and  must  be  construed  as  if  its  provisions  had 
been  complied  with.  A  failure  in  this  respect  can  not  change 
the  legal  effect  of  the  deed.  The  wife  of  the  grantor  having 
died  soon  after  the  execution  of  the  conveyance,  on  the  death 
of  two  of  the  life-tenants,  the  legal  estate  in  their  several  por- 
tions was  vested  in  their  respective  children  who  were  living, 
if  nothing  has  occurred  to  cut  off  the  remainder.  The  remain- 
der-men were  then  ascertained,  and  the  preservation  of  the 
trust  was  not  necessary  for  this  purpose. 

3.  The  grantor,  after  the  death  of  his  wife,  repudiated  the 
trust,  and  asserted  a  hostile  holding.  Thereupon,  the  life-tenants 
brought  their  bill  in  the  Chancery  Court,  to  establish  the  trust 
deed,  to  remove  him  from  the  trusteeship,  and  to  have  a  suc- 
cessor appointed.  In  the  progress  of  the  suit,  a  decree  was 
made  removing  the  grantor,  and  appointing  a  new  trustee,  with 
all  the  powers  conferred  by  the  deed,  and  with  power  to  dis- 
pose of  the  property  as  the  deed  provides.  A  court  of  equity, 
though  having  jurisdiction  to  remove  old,  and  appoint  new 
trustees,  can  not  confer  on  its  appointees  powers  merely  discre- 
tionary, or  powers  resting  on  personal  trust  and  confidence, 
unless  the  deed  creating  the  trusts  confers  them  on  the  acting 
trustee,  or  they  attach  to  the  office;  but  the  court  may  invest 
its  appointees  with  all  the  powers  requisite  for  the  discharge  of 
the  duties  of  the  trust. — Hill  on  Trusts,  316.  Among  the 
powers  conferred  by  the  deed  is  the  following  :  ^^And  the  said 
John  P.  Nicholas  shall  at  all  times  have  the  sole  and  ahsolute 
I'icjht  to  sell  and  dispose  of  the  estate  hereby  conveyed  to  the  uses 
aforesaid,  and  on  giving  adequate  security  to  invest  the  proceeds 
according  to  the  terms  of  this  deedP 

4.  A  power  is  discretionary,  when  it  is  not  imperative;  or, 
if  imperative,  when  the  time,  or  manner,  or  extent  of  its  ex- 
ecution is  left  to  the  discretion  of  the  donee.  Generally,  the 
courts  will  not  compel  the  execution  of  discretionary  powers, 
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nor  review  the  discretion,  when  exercised  in  good  faitli.  Tlie 
nature  and  character  of  the  uses  created  by  the  deed  were  sncfi 
as  to  render  the  necessity  of  a  sale  probable,  either  for  the  pay- 
ment of  the  debts  of  the  grantor,  or  for  a  division,  on  the  death 
of  his  wife,  in  the  manner  provided  by  the  deed.  Two  thousand 
dollars  in  money,  and  specified  personal  property,  were  to  be 
retained,  in  trust  for  certain  beneficiaries,  and  the  remainder  of 
the  estate,  "'' or  itfi proceetis''''  were  to  be  equally'  divided  be- 
tween the  life-tenants.  To  realize  this  money,  or  to  make  an 
equitable  division  of  the  residuum,  a  sale  of  tlie  corpus  of  the 
estate  might  become  necessary.  If  necessary  for  either  pur- 
pose, a  court  of  ecjuity  would  compel  the  exercise  of  the 
power,  on  the  refusal  of  the  trustee  to  sell,  or  direct  a  sale. 
The  uses  created  are  imperative;  and  a  power  of  sale  conferred 
for  the  execution  of  the  uses,  where  its  exercise  becomes  neces- 
sary to  their  consummation,  is  equally  imperative.  It  is  ap- 
pendant to,  and  an  integral  part  of  the  trust.  Perry  says: 
"  At  the  present  day,  a  trust,  that  is,  a  jx)wer  imperative,  whetlier 
a  bare  power  or  a  power  coupled  with  an  interest,  would  equally 
be  carried  into  execution  in  courts  of  equity;  for  the  maxim 
now  is,  that  'the  trust  or  power  imperative  is  the  estate.'  And 
it  is  well  settled,  tliat  even  in  trusts  reposed  in  trustees  by 
name,  the  survivor,  if  he  takes  the  estate  with  a  duty  annexed 
to  it, can  execute  the  power;  and  the  rule  of  survivorship  now 
applies  not  only  to  trusts,  or  powers  imperative,  which  are  con- 
strued as  trusts,  but  also  to  such  discretionary  powers  as  are  an- 
nexed to  the  otiice  of  trustee,  and  are  intended  to  form  an  in- 
tegral part  of  it." — 2  Perry  on  Trusts,  ^  505.  A  power  which 
survives  by  devolution  of  law,  a  court  of  equity  may  confer  on 
new  trustees. 

5.  It  will  be  observed  that  the  power  of  sale  is  not  con- 
ferred upon  a  third  person,  but  on  the  grantor  himself,  which 
has  some  significance  in  determining  its  character.  The 
terms,  "  the  soU  and  absolute  ritjht,^'  were  meant  to  exclude  any 
inference  of  tlje  right  of  the  cestuis  que  trust,  or  any  of  them, 
to  interfere,  or  direct,  or  control  in  any  manner.  If  they  are 
construed  to  intend  that  no  other  i>erson,  under  any  circum- 
stances, shall  have  the  power,  and  that  it  can  not  devolve  on  a 
succeeding  trustee,  in  case  of  his  death,  resignation  or  removal, 
the  prohibition  would  extend  equally  to  the  power  "  to  disj>ose 
of''  the  estate  in  any  manner;  for  "the  sole  and  absolute  right 
at  all  times"  applies  to  the  power  to  "dispose  of,"  as  well  as 
the  power  to  sell.  The  uses  might  l>e  thereby  embarrassingly 
obstructed,  if  not  defeated.  The  power  is  qualified  and  ex- 
plained by  the  words  "  to  the  uses  aforesaid;''''  that  is,  the  right 
to  sell  is  conferred  for  the  purpose  of  discharging  and  execut- 
ing the  uses  created  by  the  deed.     No  discretion  or  judgment 
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is  authorized  as  to  the  manner  of  investing  the  proceeds.  They 
are  to  be  invested  according  to  the  terms  of  the  deed,  and  to 
make  tliis  sure,  adequate  security  is  required.  The  idea  of  per- 
sonal trust  and  confidence  is  exchidcd.  It  rather  seems  that 
the  grantor,  of  course  not  doubting  his  own  lionesty,  intended, 
by  tlie  requisition  of  precedent  adequate  security,  to  guard  and 
protect  the  estate  in  the  possession  and  under  the  control  of  a 
succeeding  trustee,  if  there  should  be  one.  The  power  of  sale 
does  not  repose  on  personal  trust  and  confidence.  Although 
conferred  by  name,  it  is  annexed  to  the  office  of  trustee. 

6.  Tiie  defendants  claim  under  a  sale  and  conveyance  made 
by  (luerringer,  the  substituted  trustee,  in  January,  1852.  It  is 
insisted,  tiiat  the  sale  and  conveyance  were  not  made  in  the  ex- 
ecution of  the  power,  and  are  not  referable  to  it.  The  inten- 
tion to  execute  a  power,  it  is  said,  must  be  manifest,  eitiier  ex- 
pressly or  by  clear  implication,  but  need  not  appear  by  express  re- 
ference to  the  power.  In  Blaggev.  Miles  (1  Story,  426),  Judge 
Story  says :  "  Tliree  classes  of  cases  have  been  held  to  be 
sufficient  demonstrations  of  an  intended  execution  of  a  power : 
(1.)  Where  there  has  been  some  reference  in  the  will  or 
other  instrument  to  the  power ;  (2.)  Or  a  reference  to  the 
property,  which  is  the  subject  on  which  it  is  to  be  executed  ; 
(3.)  Or  where  the  provision  in  the  will  or  other  instrument, 
executed  by  the  donee  of  the  power,  would  otherwise  be  inef- 
fectual, or  a  mere  nullity;  in  other  words,  it  would  have  no 
operation,  except  as  an  execution  of  the  power."  The  transac- 
tion must  not  be  reasonably  susceptible  of  any  other  interpre- 
tation, than  as  an  intended  execution  of  the  power. 

7.  The  deed  is  not  l)efore  us,  and  we  have  no  means  of 
ascertaining  whether  it  does  or  does  not  contain  an  express 
reference  to  the  power.  It  may  be  that  we  would,  if  necessary 
to  sustain  the  rulings  of  the  primary  court,  presume  that  it  con- 
tained sucii  reference.  The  record  shows  that  the  deed  is  in 
reference  to  the  property,  which  is  the  subject  on  which  the 
power  is  to  be  executed,  and  was  executed  by  Guerringer  indi- 
vidually and  as  trustee^  and  by  the  life-tenants.  The  half  inter- 
est reserved  by  the  grantor  was  sold  in  1844  under  execution, 
and  purchased  by  the  persons  under  whom  the  defendants  claim. 
The  same  half  interest  was  subsequently  sold  in  1847,  by  the 
register,  under  the  decree  of  the  Chancery  Court,  and  purchased 
by  the  trustee,  Guerringer,  for  the  benefit  of  the  trust  estate. 
The  sale  was  confirmed  to  him  as  trustee,  but  the  deed  by  the 
register  was  made  to  him  individually.  Hence,  due  caution 
and  protection  required  a  deed  from  him,  as  an  individual,  and 
as  trustee.  As  trustee,  the  deed  is  inoperative,  except  as  an  ex- 
ecution of  the  power.     If  not  intended   as  an   execution,  why 
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was  it  made  by   (Tiierringer  as  trustee^  and   wliy  did  the  life- 
tenants  join  in  its  execution  i 

When  the  bill  was  filed  bv  the  life-tenants,  to  establish  the 
trust  deed,  and  appoint  a  new  trustee,  the  event  had  occurred, 
on  the  happeninji^  oi  which  the  deed  required  a  division  to  he 
made.  A  controversy  arose  between  the  purchasers  at  the 
sheriff's  sale,  and  the  new  trustee,  as  to  tiie  title  and  possession 
of  the  realtj',  which  continued  until  a  compromise  was  effected 
in  1852.  It  is  contended  that  the  sale  and  conveyance  were 
made  in  the  consummation  of  this  compromise.  Concede  it. 
There  is  no  charge  of  fraud,  or  collusion,  or  bad  faith  in  the 
matter  of  the  compromise,  and  it  was  recognized  by  the  Chan- 
cery Court,  which  at  that  time  had  jurisdiction  of  the  trust 
})roperty.  Under  these  circumstances,  it  must  be  presumed 
that  the  settlement  of  the  pending  and  protracted  litigation 
subserved  the  interests  of  the  trust  estate,  and  of  the  cestuis 
qne  trust.  If  a  compromise  of  the  controversy  was  necessary, 
to  enable  the  trustee  to  discharge  his  duties,  and  to  execute  the 
uses,  and  a  sale  was  necessary  for  this  purpose,  this  is  a  circum- 
stance,— an  act, — showing  an  intention  to  execute  the  power. 

8.  T  he  record  recites,  that  the  conveyance  is  sutticient  in 
law  to  pass  the  edate  and  title  of  the  grantors  therein.  The 
estate  and  title  of  (ruerringer  were  what  he  acquired  by  virtue 
of  the  register's  sale,  and  under  the  original  deed  by  reason  of 
his  substitution  as  trustee.  The  conveyance  by  him  was  made 
in  January,  1852.  More  than  thirty  years  elapsed  after  the 
making  of  the  conveyance,  before  the  commencement  of  this 
suit;  during  all  which  tiuje,  the  defendants  and  those  under 
whom  they  claimed  have  been  in  open,  notorious,  and  adverse 
possession,  claiming  title.  The  period  of  time  had  expired, 
after  which  it  is  the  policy  of  the  law  to  quiet  past  transactions, 
and  when  the  courts  will  indulge  U)V  this  purpose  all  reasonable 
presumptions.  After  such  a  lapse  of  time,  and  such  uninter- 
rupted possession,  it  is  permissible  to  invoke  the  rule  of  pre- 
sumption in  favor  of  a  due  execution  of  the  power  of  sale,  and 
of  the  regularity  and  validity  of  a  conveyance,  sufficient  in  law 
to  pass  the  estate  and  title  of  the  grantor — Matthews  v.  McDade^ 
72  Ala.  377. 

^On  the  case  made  by  the  record,  the  remainder  was  cut  off, 
and  the  legal  title  did  not  vest  in  the  plaintiffs. 

Affirmed. 
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McCorinick  &  Richardson  v,  Joseph 
&  Anderson. 

Statutory   Claim  Suit,   hetioeen    Vendor  and  Suh- Purchaser. 

1.  Fraud  by  purchaser,  in  buying  goods  ;  rights  of  seller. — Where 
{roods  are  obtained  on  credit  by  an  insolvent  purchaser,  with  no  inten- 
tion or  reasonable  expectation  of  paying  for  them,  and  without  disclosing 
to  tlie  seller  his  financial  status,  the  fraud  vitiates  the  sale,  and  the  seller 
may  recover  the  goods,  except  from  a  sub-purchaser  for  valuable  con- 
sideration without  notice. 

2.  To  what  witness  may  testify. — The  seller  of  the  goods,  testifying  as 
a  witness  for  himself,  in  a  controversy  with  a  sub-purchaser,  can  not  be 
allowed  to  state  that  "he  believed  the  purchaser  to  be  solvent,  and 
would  not  have  sold  the  goods  if  he  had  known  of  his  insolvency." 

3.  Same;  general  reputation. — The  seller's  ignorance  of  the  pur- 
chaser's in.solvency  is  competent  evidence  for  him,  on  an  issue  involving 
his  right  to  reclaim  the  goods  on  the  ground  of  fraud,  as  his  knowledge 
of  that  fact  would  be  competent  evidence  against  him  ;  yet  he  can  not 
be  allowed  to  state,  while  testifying  as  a  witness,  that  "from  general 
report  he  understood"  that  the  purchaser  was  solvent. 

4.  When  title  passes  to  purchaser  of  goods  ;  delivery  to  common  carrier. 
When  a  purchaser  of  goods,  having  previously  ordered  them,  requests 
the  seller  to  deliver  them  to  some  specified  carrier  for  him,  a  delivery 
to  that  carrier  is  equivalent  to  a  delivery  to  the  purchaser  himself;  but, 
when  the  seller,  on  delivering  the  goods  to  a  carrier  for  transportation, 
takes  the  bill  of  lading  in  his  own  name,  the  title  is  retained  in  himself, 
and  does  not  pass  without  an  assignment  of  the  bill  of  lading. 

5.  Same  ;  assignment  and  delivery  of  bill  of  lading,  or  deposit  in 
mail. — If  the  seller  takes  the  bill  of  lading  in  his  own  name,  and  after- 
wards transfers  and  delivers  it  to  the  purchaser,  the  title  to  the  goods 
thereby  passes  to  and  vests  in  the  purchaser ;  and  if  he  deposits  it  in 
the  mail,  assigned  and  directed  to  the  purchaser,  the  delivery  takes  effect 
from  that  day,  notwithstanding  the  miscarriage  and  loss  of  the  paper; 
nor  is  a  duplicate  necessary  to  perfect  the  title  of  the  purchaser  in 
such  case. 

6.  Proof  of  purchaser' s  insolvency;  subsequent  admissions  or  declara- 
tions.— The  insolvency  of  the  purchaser,  at  the  time  the  contract  was 
made,  can  not  be  proved  by  his  admissions  or  declarations  made  sub- 
sequently to  a  transfer  of  the  goods ;  and  his  sworn  answer  to  a  bill  in 
chancery,  to  which  the  transferree  or  claimant  was  not  a  party,  is,  as  to 
the  latter,  res  inter  alios,  and  not  competent  evidence. 

7.  Proof  of  insolvency. — Insolvency  to-day  does  not,  generally,  prove 
insolvency  a  week  or  ten  days  before  ;  but  it  is  a  fact  to  which  the  jury 
may  look,  in  connection  with  other  facts  (such  as  the  disparity  between 
the  debtor's  assets  and  his  liabilities),  in  determining  whether  the  insol- 
vency did  not  exist  at  the  former  day. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  H.  C.  Speake. 

The  appellees  in  this  case,  wholesale  dealers  and  manufac- 
turers of  flour  in  the  city  of  Montgomery,  instituted  a  statutory 
Vol.  lxxvii. 
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action  of  detinue  on  the  14th  of  October,  1884,  against  Benja- 
min J.  Chitty,  to  recover  forty-one  barrels  of  flour,  which  tliey 
had  sold  to  one  L.  Manassei),  a  retail  merchant  doing  business 
at  Clayton.  The  flour  was  claimed  by  several  jHirsons ;  Mc- 
Cormick &  Richardson,  the  appellants  in  this  case,  claiming 
eleven  barrels,  making  attidavit,  and  giving  Inind  for  the  trial 
of  the  right  of  property.  On  the  trial  of  the  claim  suit,  as  a|>- 
pears  from  a  bill  of  exceptions  reserved  by  the  claimants, 
Joseph,  one  of  the  plaintiffs,  testified  that,  "on  the  23d  Sep- 
tember, 1884,  or  a  short  time  previous,  plaintiffs  received  an 
order  bj' mail  from  said  L. .Manasses  for  a  car  load  of  flour; 
that  the  letter  contained  no  statement  as  to  his  ^nancial  con- 
dition, but  was  simply  an  order  for  a  car  load  of  flour,  of  the 
kind  he  had  been  principally  purchasing  from  them  ;  that  on 
said  23d  September,  1884.  in  accordance  with  said  order,  he 
placed  eighty-flve  barrels  of  flour  on  the  cars  at  Montgomer}', 
to  be  shipped  to  Clayton,  on  a  credit ;  that  the  flour  was  ship- 
ped to  plaintiffs'  own  order,  and  an  indorsed  bill  of  lading  was 
that  day  mailed  to  said  L.  Manasses ;  that  the  flour  was  ship- 
ped to  their  own  order,  for  the  purpose  of  getting  for  Manasses^ 
benefit  the  reduced  rate  of  freight  over  the  railroad,  which,  as 
they  understood,  was  given  to  manufacturers,  but  not  to  retail 
dealers."  This  bill  of  lading  was  not  received  by  Manasses, 
and  another  was  mailed  to  him  by  plaintiffs  on  the  1st  Octo- 
ber. Said  Joseph  further  testified,  '*  that  Manasses  had  been 
dealing  with  pknntiffs'  house  for  years,  and  had  met  his  bills 
promptly;  that  his  understanding  as  to  the  financial  condition 
of  said  Manasses,  at  all  tiuies  during  this  transaction,  was  that 
he  was  solvent ;  that  Manasses  never  informed  them  of  his 
condition,  nor  had  they  inquired  of  him,  or  otherwise,  as  to  his 
solvency,  but  X\\2itfro7n  general  report  they  underntood  him  to 
he  solvent.  The  claimants  objected  to  the  witness  stating  his 
understanding,  and  also  to  his  stating  that  they  understood  from 
general  report  that  said  Manasses  was  solvent;"  and  they  duly 
excepted  to  the  overruling  of  their  objection.  Said  witness 
having  further  stated,  on  cross-examination,  '*  that  they  sold 
the  flour  to  said  Manasses  on  faith  of  the  credit  he  had  est^ib- 
lished  with  them  by  his  previous  transactions,  together  with 
their  belief  that  he  was  solvent;"  the  cotirt  allowed  him  to 
state,  on  re-examination  in  rebuttal,  '*  that  he  sold  the  flour  to 
said  Manasses  because  he  believetl  him  to  be  solvent^  and 
would  not  have  sold  if  he  had  known  of  such  insolvency;" 
and  to  the  admission  of  this  evidence  an  exceotion  was  reserved 
by  the  claimants.  The  plaintiffs  introduced,  also,  "  evidence 
tending  to  show  that  saici  Manasses  was  insolvent  at  the  date  he 
ordered  said  flour,  and  at  the  time  he  received  it ;  and  for  the 
purpose  of  showing  his  insolvency  at  the  date  of  the  purchase, 


238  SUPREME  COURT  [Dec.  Term, 

[McCormick  &  Richardson  v.  Joseph  &  Anderson.] 
and  at  the  receipt  of  the  flour,  read  in  evidence  his  sworn 
answer  to  a  l)ill  in  equity  in  the  United  States  Circuit  Court  at 
Montju^omery,  in  which  he  admitted  his  insolvency  for  years 
past."  The  claimants  duly  objected  and  excepted  to  the  admis- 
sion of  this  answer  as  evidence. 

The  court  charged  the  jury,  ex  mero  tnotu,  "  that  the  ship- 
ping of  the  flour  by  plaintiffs  to  their  own  order  kept  and 
reserved  the  title  in  them,  an  J  Manasses'  right  to  the  possession 
of  the  flour  and  his  title  therein  did  not  accrue  until  he  got 
possession  of  the  indorsed  bill  of  lading;  and  if  the  evidence 
satisfied  the  jury  that  at  time  [?]  Manasses  had  no  intention  or 
reasonable  expectation  of  paying  for  tiie  flour,  they  must  And 
for  the  plaintiffs."  The  claimants  excepted  to  this  charge,  and 
requested  the  following  charges :  (1.)  "The  purchase  of  the 
flour  was  complete,  when  the  buyer  and  the  seller  agreed  upon 
the  sale  ;  and  although  the  goods  may  have  been  shipped  to  the 
order  of  the  seller,  as  testified,  for  the  purpose  of  getting  re- 
duced rates,  yet  they  belonged  to  Manasses,  and  passed  title  to 
him,  so  far  as  determining  when  the  purchase  was  made  " 
(2.)  "The  fraud  alleged  must  be  shown  to  have  been  commit- 
ted at  the  time  the  goods  were  purchased  ;  that  is,  if  Manasses 
had  a  fraudulent  intent  which  would  avoid  the  sale,  that  intent 
must  have  existed  at  the  time  the  seller  and  purchaser  agreed 
to  the  sale."  (4.)  '*The  fact  that  Manasses  was  insolvent  on 
the  1st,  2d,  or  3d  day  of  October,  does  not  prove  that  he  was 
insolvent  on  the  23d  September  previously."*  The  court  re- 
fused each  of  these  charges,  and  the  claimants  excepted  to  their 
refusal. 

The  several  rulings  of  the  court  on  the  evidence,  the  charge 
given,  and  the  refusal  of  the  several  charges  asked,  are  now 
assigned  as  error. 

J.  M.  White,  for  the  appellants. — (1.)  The  court  erred  in 
admitting   the  testimony  of    Joseph  which  was   objected  to. 

Wilson  V.  State,  73  Ala.   527 ;  Peak  v.  Stout,    8   Ala.  647 ; 

Whizenant  V.  State,  71  Ala.  383;  Brewer  v.  Watson,  71  Ala. 
299.  (2.)  The  answer  of  Manasses  to  the  bill  in  chancery  was 
not  competent  evidence  against  the  claimants,  he\w^  res  inter 
alios  acta  as  to  them. — Armstrong  v.  Harper,  65  Ala.  523; 
Horton  v.  Smith,  8  Ala.  73.  (3.)  The  title  to  the  goods  passed 
to  the  purchaser,  at  least,  when  the  indorsed  bill  of  lading 
was  deposited  in  the  mail ;  and  the  plaintiffs  could  not  avoid 
the  sale,  unless  ^lere  was  a  fraudulent  intent  on  the  part  of  the 
purchaser  at  the  time  the  contract  was  consummated. — Flash 
Brothers  v.  Loeh  cfe  Brother,  65  Ala.  527;  Pilyreen  v.  Tlie 
State,  71  Ala.  368  ;  1  Parsons  on  Contracts,  6th  ed.,  525  :  Ben- 
jamin on  Sales,  3d  Amer.  ed.,  §  181. 
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E.  P.  M0RRIS.SKTT,  contra. — Tlie  plaintiffs'  right  of  action  ie 
founded  on  the  fraud  practiced  on  them  by  Mana&eee,  and  is 
supported  by  the  case  of  Flwsh  Brothers  v.  Jyteb  dt  Brother^ 
t)5  Ala.  527,  and  the  authorities  therein  cited.  The  claimants 
do  not  set  up  any  purchase  hy  them  for  valuable  consideration 
without  notice,  l)ut  Ktand  only  on  the  title  of  Manasses  him- 
self; and  any  evidence  which  would  be  p)od  as  against  him,  is 
equally  admissible  against  them. — (Treenl.  Ev.  ^^  178,  18(»,  189. 
Tliat  the  answer  of  Manasses  to  the  bill  in  chancery  was  com- 
petent evidence  against  him,  can  not  l)e  doubted. — //f///W/  A 
Walker  V.  O'Brien,  1  Ala.  585;  CaUan  v.  MeDaniel,  72  Ala. 
103;  McT^tnore  v.  Nuckolh,  37  Ala.  <562.  The  charges  given 
by  the  court  were  correct. — Devoe  v.  Bramli,  53  N.  Y.;  lAteh 
c6  Brother  v.  Fhixh  BrotherxJ)')  Ala.  527;  42  Amer.  Rep.  53, 
and  cases  cited  ;  Benjanun  on  Sales,  Jj§  443-4,  and  notes  ;  Ful- 
ton  Innurance  Co.  v.  Goodman^  32  Ala.  108.  1  he  first  charge 
asked  was  properly  refused,  because  it  assumes  that  the  tiour 
belonged  to  Manasses  as  soon  as  it  was  shipped,  when  there  was 
no  evidence  as  to  the  terms  of  the  sale.  The  second  charge 
asked  confined  the  question  of  fraud  to  the  time  when  the  goods 
were  ordered,  and  withdrew  from  the  consideration  of  the  jury 
the  evidence  of  fraud  in  his  taking  possession  of  the  goods  at 
the  depot. — Reese  v.  Becl\  24  Ala.  652;  Edgar  v.  McAm,  22 
Ala.  813;  Upson  v.  Raiford,  29  Ala.  188;  Saver;/  v.  Moore^ 
71  Ala.  237.  The  last  charge  asked  was  calculated  to  mislead 
the  jury,  unless  qualified  (»r  explained,  and  was,  for  that  reason, 
properly  refused. — 1  Brick.  Dig.  33J>,  jjjj  59-65. 

SOMEKVILLE,  J. — The  action  is  one  of  detinue,  instituted 
by  the  appellees,  against  one  Chitty,  to  recover  certain  barrels 
of  flour ;  the  appellants  intervening,  under  the  statute,  as  claim- 
ants of  a  portion  of  the  property  sued  for,  which  appears  to  l)e 
eleven  barrels.  The  whole  case  resolves  itself  into  one  of  an 
alleged  fraudulent  purchase  of  the  goods  from  appellees. 
Joseph  <fc  Anderson,  by  one  Manasses,  upon  whose  title  the 
claimants  stand,  without  any  pretence  of  l)eing  purchasers  for 
value,  without  notice.  The  plaintiffs  base  their  right  of  re- 
covery upon  the  theory,  that  Manasses  was  insolvent  at  the  time 
he  made  the  purchase,  and  obtained  the  goods  on  credit,  with 
no  intention  or  reasonable  expectation  of  paying  for  them,  and 
without  disclosing  to  the  appellees  the  status  of  his  financial 
condition.  It  is  not  contended,  if  these  facts  are  true,  that  the 
plaintiffs  can  not  successfully  maintain  a  recovery,  under  the 
authority  of  Loeh  d'  Bro.  v.  Flash  Bros.,  65  Ala'  526,  538. 

2.  The  judgment  of  the  Circuit  Court  nnist  Ije  reversed,  for 
one  or  more  erroneous  rulings.  It  was  error  to  allow  the  wit- 
ness Joseph,  who  was  one  of  the  plaintiffa,  to  testify  that  he 
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sold  the  iionr  to  the  purchaser  because  lie  believed  him  to  be 
solvent,  and  that  "  he  would  not  have  sold  had  he  known  of 
such  insolvency."  Matters  of  fact,  rather  than  mere  belief, 
were  proper  subjects  of  testimony  to  be  elicited  from  the  wit- 
ness; and  the  issue  for  investigation  involved  what  the  witness 
had  actually  done,  rather  than  what  he  might  have  done  under 
a  certain  state  of  facts.  It  is  well  settled  in  this  State,  what- 
ever the  rule  may  be  elsewhere,  that  witnesses  are  not  per- 
mitted to  testif}'  to  their  motive,  belief,  or  intention,  when 
secret  and  uncommunicated ;  such  mental  status,  when  relevant, 
being  a  matter  of  inference  to  be  determined  from  the  circum- 
stances of  the  case  by  the  jury. —  W/ieless  v.  Rhodes,  70  Ala. 
419  ;  Whizenant  v.  The  StaU,  71  Ala.  383  ;  Burhe  v.  The  StaU, 
71  Ala.  377 ;    Brewer  v.   Watson,  lb.  299. 

3.  It  was  competent  to  prove  the  plaintiffs'  ignorance  or 
knowledge  of  the  failing  circumstances  or  insolvent  condition 
of  Manasses  at  the  time  he  made  the  purchase  of  the  flour.  It 
was  error,  however,  to  allow  Joseph  to  state  that  his  firm 
"understood"  him  to  be  solvent  "from  general  report."  The 
evidence  does  not  fall  within  the  rule,  that  when  a  fact  is  shown 
once  to  exist,  it  is  competent  to  prove  a  general  reputation,  or 
common  report  of  its  existence,  in  the  business  community 
where  the  party  in  question  resided,  in  order  to  impute  a  prob- 
able knowledge  of  such  fact  to  such  party. — Humes  v.  0"* Bryan., 
74  Ala.  64,  81;  Stallings  v.  The  State,  33  Ala.  425;  1  Wliart. 
Ev.  §  252.  There  is  no  evidence  tending  to  show  that  Manas- 
ses was  ever  financially  solvent,  other  than  the  alleged  rumors. 
Rumors  of  a  false  report  are  not  admissible  to  prove  one's 
ignorance  of  the  truth. 

4.  The  chief  point  of  inquiry  is,  when  was  the  sale  of  the 
flour  complete,  so  as  to  pass  the  title  to  the  purchaser.  In  our 
opinion,  the  facts  in  evidence  q\\ow  ,  prima  facie,  that  there  was 
a  constructive  delivery  on  the  twenty-third  day  of  September, 
1884, — when  the  indorsed  bill  of  lading  was  put  in  the  mail, 
directed  to  Manasses  at  Clayton.  The  delivery  of  the  goods  to 
the  common  carrier,  it  is  true,  was  not,  in  this  case,  a  delivery 
to  the  consignee.  This  principle  applies  in  cases  where  the 
buyer,  having  previously  ordered  the  goods,  requests  the  seller 
to  deliver  them  to  some  particular  carrier,  who  is  thus  con- 
stituted the  agent  of  the  consignee  to  receive  them.  Pilgreen 
V.  The  State,  71  Ala.  368,  was  a  case  of  this  character.  Here, 
the  bill  of  lading,  taken  from  the  railroad  company  by  the  ship- 
pers, was  made  out  to  their  order  ;  and  this  operated  very  clearly 
to  retain  the  title  in  themselves,  by  indicating  an  intention  that 
it  should  not  pass  to  the  consignee  without  an  assignment  of 
this  "document  of  title,"  as  it  is  often  denominated.  The  in- 
dorsement and  delivery  of  the  bill  of  lading,  however,  in  the 
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absence  of  all  fraud,  would  vest  the  right  of  property  «nd  own- 
ership of  the  merchandise  comprised  in  its  terms  in  the  in- 
dorsee, and,  where  such  indorsee  is  a  purciiascr,  would  complete 
the  sale  from  the  moment  of  the  delivery  of  such  muniment  of 
title. — 3  Add.  Contr.  §  1291;  Fanners'  National  Bank  v. 
Logan,  74  N.  Y.  568;  Anson  on  Contr.  216.*  The  delivery  of 
the  bill  of  lading,  thus  indorsed  or  assigned,  would  operate  as  a 
constructive  delivery  of  the  goods,  upon  a  principle  analogous 
to  that  which  often  makes  the  indorsement  and  delivery  of  a 
warehouse-receipt  evidence  the  symlx)lic  delivery  of  property. 
Allen  V.  Maury  db  Co.,  66  Ala.  10. 

5.  The  question,  then,  depends  upon  when  the  bill  of  lading 
itself  must  be  regarded  as  delivered.  It  has  been  held,  that 
the  putting  of  a  deed  in  the  post-office,  addressed  to  the  grantee, 
was  a  sufficient  constructive  delivery. — 2  Greenl,  Ev.  §297; 
McKinney  v.  Rhodes,  5  Watts,  343.  The  reason  is,  that  by  such 
act  the  grantee  shows  an  intention  to  part  with  his  entire  con- 
trol, or  dominion  over  the  instrument,  and  the  acceptance  of  the 
grantee  is  presumed,  even  in  the  absence  of  positive  proof,  be- 
cause it  confers  a  benefit  or  bounty  upon  him. — Ex  parte  Pony- 
ell,  73  Ala.  517;  Alexander  v.  Alexander,  71  Ala.  295.  The 
mailing  of  the  bill  of  lading,  properly  indorsed,  and  directed  to 
the  consignee,  was  presumptively  a  parting  with  the  control  and 
dominion  over  it;  the  mail-carrier,  as  it  is  commonly  under- 
stood in  this  country  and  in  England,  being  the  agent  of  the 
consignee  to  receive,  rather  than  of  the  consignor  to  transmit 
mail-matter,  in  all  such  cases.  In  Hatchett  v.  Molton,  decided 
at  the  present  term  (76  Ala.  410),  where  a  written  contract  was 
deposited  in  the  mail  by  the  promisor,  addressed  to  the  prom- 
isee, and  was  afterwards  received,  it  was  held  to  have  been  a 
binding  contract  upon  the  parties  from  the  day  of  its  delivery 
in  the  mail.  In  BitJfinUm  v.  Curtis,  15  Mass.  528,  it  was  said 
by  Parkkk,  C.  J.,  that  a  bill  of  lading,  indorsed,  and  put  in  the 
post-office,  addressed  to  the  indorsee,  was  a  constructive  de- 
livery, and  from  that  time  passed  the  property  in  the  goods. 
In  the  present  case,  the  first  bill  of  lading,  which  was  mailed 
to  Manasses  on  the  twenty-third  of  September,  1884,  miscarried, 
and  was  never  received  by  him.  In  our  opinion,  this  was  un- 
important. The  transaction  does  not  need  any  aid  from  the 
presumption  of  his  assent  to  it,  for  this  is  expressly  proved. 
The  delivery  of  the  instrument  was  complete  from  the  time  of 
its  deposit  in  the  mail,  and  this  operated  as  a  constructive -de- 
livery of  the  goods  in  controversy.  To  accomplish  this  end, 
the  second,  or  duplicate  copy,  was  not  required.  The  consignee 
could  have  brought  his  action  agamst  the  carrier,  and  have  re- 
covered without  it,  on  proving  the  loss  of  the  original  in  the 
16 
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mails.     The  rulings  of  the  court  were  in  conflict  with  this  phase 
of  the  case,  and  were  erroneous. 

6.  The  insolvency  of  Manasses  could  not  be  proved  by  any 
declarations  or  admissions  by  him,  so  far  subsequent  to  any 
transfer  of  the  goods  to  the  claimants  as  to  constitute  no  part 
of  the  res  gestae  of  the  transaction.  The  sworn  answer  of 
Manasses  in  the  chancery  suit,  shown  to  have  been  pending  in 
the  United  States  Court,  at  Montgomery,  was  a  mere  admission 
of  such  insolvency,  and  would  be  res  inter  alios  acta,  so  far  as 
concerns  the  appellants,  if  made  subsequent  to  his  parting  with 
the  title  to  the  property. 

7.  The  court  properly  refused  the  fourth  charge  requested 
by  the  appellants,  because  it  tended  to  mislead  the  jury.  It  is 
true,  perhaps,  that  evidence  of  one's  insolvency  to-day  can 
not  be  said,  generally,  to  prove  his  insolvency  a  week,  or  ten 
days  ago  ;  but  it  is  a  fact  to  which  the  jury  may  look,  and  from 
which  they  would  be  often  authorized  to  infer  such  previous 
state  of  insolvency,  according  to  the  particular  facts  or  nature 
of  the  case.  A  commercial  bankruptcy  or  suspension  not  un- 
commonly presents  such  an  alarming  disparity  between  the 
assets  and  liabilities  of  the  insolvent  debtor,  as  to  render  it 
morally  certain  that  an  assignment  made  by  him  is  but  the  an- 
nouncement of  a  pre-existing  state  of  insolvency ;  just  as  the 
death  and  physical  condition  of  a  patient  may  often  afford  rea- 
sonable grounds  for  the  inference  that  these  are  but  the  culmi- 
nation of  a  previous  protracted  illness. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded. 


Home  Insurance  Co.  v.  Adler. 

Action  on  Policy  of  Insurance  against  Fire,   or  for  Breach 
of  Parol  Agreement  to  Insure. 

1.  Verbal  agreement  to  insure  ;  when  risk  begins. — A  verbal  agreement, 
made  in  October,  to  issue  a  policy  of  insurance  for  twelve  months  in  the 
early  part  of  November,  covers  a  loss  occurring  on  the  19th  day  of  No- 
vember. 

2.  Same;  when  complete,  and  sufficient  to  support  action  for  breach. — A 
valid  agreement  to  insure  a  stock  of  goods  against  loss  by  fire  may  be 
made  verbally,  and  an  action  maintained  for  the  breach  thereof,  on  proof 
that  the  substantial  provisions  of  the  policy  were  agreed  on  between  the 
plaintiff  and  the  defendant's  authorized  agent,  pre-payment  of  the  pre- 
mium being  waived,  and  some  of  the  details  left  to  the  judgment  of  the 
agent  in  filling  out  the  policy ;  that  the  parties  separated  under  the  mu- 
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tual  Bupposition  that  the  contract  was  complete,  and  that  a  policy  was 
afterwaruB  issuetl,  but  subse^iuent  to  the  loss  of  the  jjoods,  in  which  the 
details  were  filled  out  according  to  the  understanding  of  the  tt-rnis  Vjy  the 
agent. 

Appeal  from  tlie  City  Court  of  Selina. 

Tried  before  the  Hon.  Jona.  Haralson. 

This  ease  was  before  this  court,  on  appeal  by  the  present 
appellant,  at  its  December  term,  1882,  and  was  reported  in  71 
Ala.  516-28.  The  action  was  brought  by  Max  J.  Adler,  against 
the  Home  Insurance  Company,  which  was  described  as  a  "  body 
corporate  doing  business  by  and  through  an  agent  in  said  county 
of  Dallas  ;"  and  was  commenced  on  the  24th  July,  1879.  The 
plaintiff  sued  to  recover  the  agreed  value  of  a  stock  of  goods, 
which  the  defendant  had  insured,  or  agreed  to  insure,  against 
loss  or  damage  by  lire,  and  which  were  destroyed  by  tire  on  the 
morning  of  November  19th,  1878.  The  complaint  contained 
several  counts  on  a  policy  of  insurance,  and  several  for  the 
breach  of  an  agreement  to  insure  ;  and  in  these  different  counts, 
the  terms  of  the  policy  or  agreement  were  stated  in  varying 
language.  The  original  complaint  contained  si.x  counts,  and 
three  were  added  by  amendment  after  the  remandment  of  the 
cause  on  the  former  appeal ;  the  third  amended  count  being  in 
these  words  :  "  And  plaintiff,  who,  at  the  several  times  herein 
mentioned,  contracted  and  carried  on  business  by  and  under 
the  name  of  M.  J.  Adler  &  Co.,  and  owned  and  possessed  cer- 
tain goods,  wares  and  merchandise,  and  certain  household  fur- 
niture, bedding,  and  family  wearing  apparel,  all  contained  in  a 
certain  building  situated  in  the  town  of  Camden,  in  Wilcox 
county,  Alabama,  of  the  aggregate  value  of  8o,<*^<',  claims  of 
the  said  defendant  the  further  sum  of  $1,500  as  damages,  with 
interest  thereon ;  for  that  heretofore,  to-wit,  on  the  20th  day 
of  October,  1878.  the  said  defendant,  for  a  valuable  considera- 
tion, undertook,  promised  and  agreed,  to  and  with  plaintiff, 
that  it  would  execute,  issue  and  deliver  to  plaintiff,  in  the  early 
part  of  November,  1878,  its  certain  contract  of  insurance  in 
writing,  commonly  called  a  'tire-insurance  policy,'  in  and  for 
the  sum  of  $1,500,  payable  to  said  plaintiff,  and  thereby  insure 
against  loss  or  damage  by  fire  the  said  goods,  wares  and  mer- 
chandise, to  the  amount  and  extent  of  $1,200,  and  the  said 
household  furniture,  bedding,  and  family  wearing  apparel  to 
the  amount  and  extent  of  $300,  for  the  perit>d  of  one  year, 
beginning  in  the  early  part  of  Noveml)er,  1879,  to-wit,  on  the 
5th  day  of  November,  1879.  And  plaintiff  avers,  that  said  de- 
fendant wholly  omitted,  neglected  and  failed  to  execute,  issue 
and  deliver  to  said  plaintiff  the  fire-insurance  policy  aforesaid, 
and  thereby  to  insure  said  goods,  wares  and  merchandise,  and 
said  household  furniture,  bedding,  and  family  wearing  apparel, 
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for  the  period  of  one  year  as  aforesaid  ;  and  that  afterwards,  and 
during  said  period  of  one  year,  and  after  the  date  when,  by  tlie 
terms  of  said  agreement,  the  said  contract  of  insurance  should 
have  been  executed,  issued,  and  delivered  to  plaintiff  as  afore- 
said, the  said  goods,  wares  and  merchandise,  and  the  said  house- 
hold furniture,  bedding,  and  family  wearing  apparel,  were, 
to-wit,  on  the  19th  day  of  November,  1878,  wholly  lost  and 
destroyed  by  lire  ;  to  plaintiff's  damage  as  aforesaid." 

The  defendant  pleaded  tl^e  general  issue,  and  the  cause  was 
tried  on  issue  joined  on  that'plea;  a  jury  being  waived,  and  the 
cause  submitted  to  the  decision  of  the  presiding  judge.  The 
plaintiff's  own  deposition  was  taken  in  his  behalf,  and  was  read 
in  evidence  on  the  trial,  and  he  also  examined  one  S.  Sterne  as 
a  witness  ;  while  the  defendant  introduced  one  Kayser  as  a  wit- 
ness, the  local  agent  in  Selma  through  whom  its  business  was 
then  conducted,  and  the  deposition  of  one  G.  C.  Green,  the  de- 
fendant's clerk  or  book-keeper  in  New  York.  The  evidence 
showed  that  said  Kayser,  the  defendant's  agent  at  Selma,  was 
engaged  in  other  business  also  at  that  place,  and  had  private 
business  transactions  with  the  plaintiff,  outside  of  his  agency 
for  the  defendant ;  that  the  plaintiff  had  obtained  a  policy  of 
insurance  on  his  stock  of  goods  from  the  defendant,  through 
said  Kayser,  for  $.S,000,  beginning  September  30th,  1876,  and 
continuing  for  twelve  montlis  ;  and  that  on  the  otli  November, 
1877,  he  procured  another  policy,  for  $2,000,  which  expired  on 
the  5th  November,  1878;  that  the  agreed  premium,  on  each  of 
these  policies,  was  2^  per-cent.,  and  pre-payment  was  waived, 
the  amount  being  charged  against  plaintiff  on  his  general  ac- 
count with  Kayser.  It  was  shown,  also,  that  these  policies, 
after  their  delivery,  were  deposited  in  his  safe  by  Kayser,  on 
the  request  of  the  plaintiff,  for  safe-keeping,  and  that  the  latter 
policy  was  returned  to  the  defendant  in  New  York  by  Kayser, 
as  being  forfeited  on  account  of  the  non-payment  of  the  pre- 
mium, and  was  marked  cancelled  on  the  defendant's  books  in 
January,  1878.  The  plaintiff  testified  that  he  had  no  knowl- 
edge or  notice  of  the  cancellation  of  this  policy,  and  supposed 
that  it  was  still  in  force  on  the  19th  or  20th  October,  1878,  at 
the  time  of  the  interview  and  negotiations  between  him  and 
Kayser  for  another  policy,  on  which  this  action  is  founded ; 
while  Ka^'ser  testified,  that  he  had  given  plaintiff  notice  several 
times  that  he  would  be  compelled  to  cancel  the  policy,  if  the 
premium  was  not  paid  by  the  first  day  of  January,  1878.  As 
to  what  occurred  at  the  interview  between  plaintiff  and  Kayser, 
on  the  19th  or  20th  October,  1878,  there  were  several  discrep- 
ancies in  their  testimony,  as  shown  by  the  following  extracts  : 

Plaintiff  thus  testified'.  "1  was  in  Selma  on  the  19th  Oc- 
tober, 1878,  and  went  there  to  buy  a  stock  of  goods.     I  am  ac- 
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quainted  with  Meyer  &  Co.  of  that  city,  of  which  Sam.  Sterne 
was  then  a  member.  Kayser  introduced  me  to  them.  I  pur- 
chased a  bill  of  goods  from  tiiem  on  that  day  amounting  to 
$919.84,  paying  $350  in  cash.  Mr.  Sterne  waited  on  me,  and 
Kayser  came  in  while  lie  was  waiting  on  me.  Sterne  asked  me, 
if  I  was  insured  ;  and  I  answered,  that  I  had  $2,000  insurance 
on  my  store  with  Kayser,  as  agent  of  the  Home  Insurance  Com- 
pany of  New  York.  Sterne  called  Kayser  up,  and  asked  him, 
'  Is  Adler  insured  with  you  V  Kayser  repliea,  '  Yes^  he  is :  he 
has  got  a  $2,000  policy  in  the  name  Insurance  Company  of 
New  York.''  The  stock  of  goods  I  had  in  my  store  at  Camden 
were  the  goods  and  property  referred  to.  Kayser  told  Sterne, 
that  my  policy  would  soon  expire  ;  but  he  referred  to  it  as  one 
in  existence,  and  did  not  say  any  thing  about  its  cancellation. 
I  told  him  to  renew  my  policy  when  it  expired  ;  and  he  said  he 
would  do  so,  and  agreed  to  do  so  in  Sterne's  presence.  The 
policy  referred  to  was  No.  281.  It  was  that  policy  he  agreed 
to  renew.  It  was  understood  that  it  was  to  be  renewed  on  the 
day  of  its  expiration  ;  that  it  was  to  be  renewed  for  one  year 
from  November  5th,  1878.  No  demand  was  made  on  me  for 
pre-payment  of  premium  for  said  renewal.  I  made  no  other  or 
different  agreement  with  Kayser  than  that  just  stated,  after 
that,  in  regard  to  insurance.  I  left  Selma  on  the  morning  of 
October  20th,  and  never  saw  Kayser  again  until  after  the  lire." 

Steime  thus  testified.,  for  plaintiff  :  "  I  saw  plaintiff  in  Octo- 
ber, 1878,  in  our  store  in  Selma,  and  sold  him  goods  amounting 
to  over  $900.  Kayser  came  to  our  store  with  nim  at  that  time, 
and  said  we  would  be  perfectly  safe  in  selling  goods  to  him. 
On  Kayser's  assurance  that  he  was  all  right,  I  agreed  to  sell  him 
the  goods,  for  $300  or  $400  cash,  ana  the  balance  on  credit. 
After  Kayser  left,  I  asked  Adler  if  he  was  insured  ;  and  he 
said  that  he  was,  in  the  Home  of  New  York,  represented  by 
Kayser.  Kayser  came  up  stairs  while  I  was  selling  the  goods 
to  Adler,  and  I  asked  him  if  Adler  was  insured,  and  if  his  in- 
surance was  all  right.  He  answered,  that  he  was  sufficiently 
insured — for  $2,000,  I  think  he  said — in  the  company  he  rep- 
resented. Kayser  said,  that  he  watched  Adler's  ]X)licie8,  and 
attended  to  them,  and  renewed  them  from  time  to  time.  This 
was  said  in  Adler's  presence.  Adler  told  Kayser  to  renew  his 
policies  from  time  to  time  ;  and  Kayser  said  he  would  do  it.  I 
do  not  remember  definitely  about  the  amounts ;  but  my  rec- 
ollection is,  that  it  was  $2,000,  or  $3,000, — I  am  not  positive 
which." 

Kayser  thus  testified,  for  defendant  :  "  When  Adler  came 
to  Selma,  in  October,  1878,  I  directed  him  to  go  to  Meyer  <fc 
Co.  ;  and  I  went  to  see  Sam.  Sterne,  and  told  him  about  Adler 
— that  he  was  all  right,  and  would  pay  part  cash,  and  that  h^ 
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could  give  credit  for  part ;  and  I  told  Adler  to  go  over  to  their 
store.  Sterne  asked  ine,  if  Adler  was  insured  ;  and  I  told  him, 
Yes.  When  Adler  came  to  onr  store.  I  told  him  that  Sterne 
had  asked  me  if  he  was  insured,  and  I  told  him  of  his  care- 
lessness in  paving  premiums.  lie  said,  '  I  thought  you  attended 
to  my  insurance  ;'  and  I  answered,  '  Yes.''  He  said,  '  Make  me 
out  a  policy  for  $^2fi00.''  I  told  him  that  was  too  much — that 
$1,500  on  his  stock  and  houseliold  furniture  was  enough.  He 
had  no  policy  then.  I  told  him  the  policy  had  been  cancelled, 
but  if  he  would  remit  to  me  between  the  Ist  and  5th  of  the 
next  month  (November),  he  could  have  a  policy.  He  said  that 
did  not  suit  him.  I  told  him  that  $1,500  was  as  much  as  he 
was  entitled  to  on  all.  He  left  it  to  me,  how  much  to  put  on 
the  goods,  and  how  much  on  the  furniture.  There  was  no  day 
stipulated  when  it  was  to  be  done." 

It  appeared  that  plaintiff  and  Kayser  never  met  after  this 
interview,  until  on  the  morning  of  November  20th,  1878,  the 
day  after  the  destruction  of  the  goods  by  fire,  when  plaintiff 
went  to  Selraa,  called  on  Kayser,  told  him  of  the  fire,  and  asked 
for  his  policy  ;  whereupon  Kayser  produced  from  his  safe,  and 
delivered  to  plaintiff,  a  policy  for  $1,500, — of  which  $1,200  was 
on  the  stock  of  goods,  and  $300  on  the  furniture.  This  policy 
was  dated  November  19th,  1878,  and  was  in  fact  filled  up  by 
Kayser  after  the  fire  had  occurred,  but  before  he  had  heard  of 
it.  Plaintiff  inspected  this  policy,  and  then  returned  it  to  Kay- 
ser, to  be  deposited  in  his  safe  ;  and  it  was  afterwards  returned 
by  Kayser  to  the  defendant.  Sterne  testified,  also,  that  he 
asked  Kayser  about  Adler's  policy  two  or  three  days  after  the 
tire,  and  that  Kayser  said  it  was  in  his  safe. 

"  On  all  the  evidence  adduced,"  the  substance  of  which  is 
above  set  out,  so  far  as  material,  the  bill  of  exceptions  recites, 
"  the  court  found  as  follows  :  (1.)  That  there  was  a  parol 
contract  of  insurance  between  the  plaintiff  and  the  defendant, 
entered  into,  to-wit,  on  the  20th  October,  1878,  whereby  the 
defendant  agreed  to  issue  to  the  plaintiff  a  policy  of  insurance 
on  the  property,  for  the  sums  and  time  as  specified  in  the  3d 
count  of  the  amended  complaint,  filed  on  the  9th  June,  1883. 
(2.)  That  the  premium  to  be  paid  thereon  was  2|^  per-cent.  on 
the  value  of  the  property  insured,  the  whole  premium  being 
$37.50,  which  has  never  been  paid.  (3.)  That  said  policy  was 
to  issue  subject  to  the  condition,  that  the  said  company  should 
not  be  liable,  in  case  of  loss,  for  more  than  three-fourths  of  the 
actual  cash  value  of  the  property  insured  immediately  before 
the  loss.  (4.)  That  the  defendant  failed  to  issue  and  deliver 
said  policy  as  it  had  agreed  to  do.  (5.)  That  the  storehouse, 
in  which  said  insured  property  was,  was  destroyed  by  fire  on 
the  19th  November,  1878.     (6.)     That  the  actual  cash  value  of 
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the  merchandise  in  said  storehouse  immediately  before  the  fire, 
and  which  was  destroyed,  was  $3,000  ;  and  the  actual  cash  value 
of  the  household  furniture,  <fec.,  immediately  before  the  loss, 
and  which  was  destroyed,  was  $400,  (7.)  That  due  notice 
and  proofs  of  loss  were  given  and  made  to  the  defendant,  to-wit, 
on  the  29th  November,  1878,  (8,)  That  the  total  amount  of 
said  insurance — $1,200  on  merchandise,  and  $300  on  household 
furniture,  &c, — less  the  premium  unpaid  ($37,50),  with  interest 
from  the  30th  January,  1879,  bein^  sixty  days  after  due  notice 
and  proofs  of  loss,  is  recoverable  in  this  case,  as  damages  for 
the  breach  of  said  parol  contract  for  insurance.  And  the  court 
thereupon  rendered  judgment  in  favor  of  said  plaintiff,  and 
against  said  defendant,  for  $2,077,  besides  costs," 

The  defendant  excepted  to  this  judgment,  and  to  each  of  the 
separate  findings  on  which  it  was  founded  ;  and  now  assigns 
the  same  as  error. 

Pettus  &  Dawson,  for  the  appellant. 

Bkgoks  &  Roy,  contra. 

STONE,  C,  J. — The  testimony  in  this  case  reasonably  estab- 
lishes the  following  propositions  of  fact :  That  Kayser  was  the 
agent  of  the  appellant  corporation,  authorized  to  contract  for 
it,  and  to  assume  fire  risks  in  its  name  ;  thai,  he  and  Adler  con- 
ferred together,  and  agreed,  the  latter  to  take  out,  and  the  for- 
mer to  issue  a  policy  of  insurance,  without  pre- payment  of 
premium,  and  without  further  negotiation,  the  one  with  the 
other;  that  the  rate  of  premium,  duration  of  the  policy,  loca- 
tion of  the  subject  of  the  insurance,  nature  of  the  risk,  and  sub- 
stantial details  of  the  policy,  were  all  mutually  understood 
between  them  ;  and  that  they  separated  with  this  mutual  under- 
standing— the  one  intending  to  issue  the  policy,  and  the  other 
confidently  expecting  it  would  be  issued. 

We  think,  also,  that  the  testimony — particularly  that  which 
relates  to  the  interview  when  Sterne  was  present — justifies  the 
conclusion,  that  the  new  policy  was  to  be  issued  at  or  soon  after 
the  expiration  of  the  old  one,  or  when  by  its  terms  it  would 
expire — November  5,  1878.  We,  therefore,  think  that  a  jury, 
weighing  the  testimony  bearing  on  this  question,  would  come 
to  the  conclusion,  that  the  policy  was  to  be  issued  early  in  No- 
vember, which  would  fix  the  agreed  date  before  the  property 
was  destroyed  by  fire  ;  and  we  should,  and  do  reach  the  same 
conclusion. 

Adler  testified  that,  according  to  his  understanding,  the  new, 
or  renewal  policy,  was  to  be  for  two  thousand  dollars,  and  en- 
tirely on  his  merchandise.     Kayser's  testimony  is,  that  the  sum 
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of  the  insurance  was  to  be  fifteen  hundred  dollars — twelve 
hundred  on  the  merchandise,  and  three  hundred  on  the  furni- 
ture. On  this  discrepancy,  the  argument  is  made,  that  there 
never  was  a  concurrence  of  the  two  minds,  and,  therefore,  there 
never  was  a  contract  to  insure.  We  can  not  assent  to  this. 
It  is  manifest  that  Kayser  thought  he  had  made  an  agreement 
to  insure.  If  he  had  not,  he  would  not,  without  further  in- 
structions, have  issued  the  policy  bearing  date  November  19. 
And  Adler  thought  there  was  such  agreement,  as  his  remarks 
to  Kayser,  when  he  reached  Selma  (remarks  not  denied,  but 
corroborated  by  Kayser)  tend  to  show.  We  think  the  solu- 
tion and  reconciliation  of  this  discrepancy  are  found  in  the 
fact,  of  which  there  is  some  testimony,  that  while  Adler  wished 
to  continue  his  insurance  of  two  thousand  dollars,  Kayser  was 
unwilling  to  let  it  stand  above  fifteen  hundred  ;  and  the  matter 
of  fixing  the  amount  and  placing  the  risk  was  left  with  Kay- 
ser, as  a  friend  of  the  assured.  The  discrepancy,  then,  does 
not  prove  there  was  no  agreement.  It  is  the  common  case  of 
antagonist  witnesses,  differing  as  to  some  of  the  terms  of  their 
contract.  The  appellant  succeeded  in  convincing  the  court  of 
the  correctness  of  its  version,  and  has  no  ground  of  complaint, 
as  to  this  question.  We  fully  concur  with  the  City  Court  of 
Selma  in  its  several  findings,  and  the  judgment  must  be 
affirmed. 


City  Council  of  Montgomery  v.  Mont- 
gomery Water  Worlds  Company. 

Action  hy  Water-  Works  Company^  against  Municipal  Corpo- 
ration^ for  Breach  of  Contract. 

1.  Distinction  between  express  and  implied  contracts. — Express  and 
implied  contracts  are  alike  founded  on  the  actual  agreement  of  the  parties, 
and  the  only  distinction  between  them  lies  in  the  mode  of  proof. 

2.  Contract  with  corporation  for  supplying  ivater  jor  use  against  fire. 
Plaintiff  having  undertaken,  by  special  contract,  to  supply  defendant,  a 
municipal  corporation,  through  fire-i)lugs,  or  hydrants,  with  water  for 
use  in  the  extinguishment  of  fires,  for  which  defendant  agreed  to  pay  a 
specified  price  per  year,  in  monthly  installments,  for  each  hydrant ;  a 
recovery  may  be  had  for  the  agreed  price,  whether  any  water  was  actu- 
ally used  by  the  defendantor  not,  if  plaintiff  kept  on  hand  water  of  suit- 
able quality,  and  in  quantity  sufficient  for  the  prescribed  uses. 

2.  Same  ;  use  of  water  after  termination  of  contract. — If  the  defendant 
continued,  after  the  termination  of  such  special  contract,  to  use  the  water 
in  the  sarne  manner,  and  for  the  same  purposes  as  before,  without 
giving  notice  of  an  intention  not  to  submit  to  the  same  terms  and  condi- 
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tions,  the  law  would  imply  a  pronnse  to  pay  the  same  price  fixe<l  by  the 
special  contract ;  ami  a  resolution  adopted  bv  the  defendant,  a  copy  of 
which  wasserve*!  <»n  the  plaintiff,  neither  admitting  nor  denying  the  spe- 
cial contract,  but  objecting  to  the  quality  and  (juantity  of  the  water  fur- 
nished, and  declaring  that  nothing  would  be  paid  for  the  water  used 
until  these  defects  were  remedied,  does  not  rebut  this  implication,  when 
it  appears  that  the  defendant  continued  to  u.se  the  water  as  before. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Tiifw.  M.  Arkinoton. 

This  action  was  brought  hy  the  Montgomery  Water  Works 
Company,  a  private  corporation,  against  the  "City  Council  of 
Montgomery,"  a  municipal  corporation;  and  was  commenced 
on  the  19th  July,  1884.  The  complaint  contained  the  common 
count,  clainiing  $700  as  due  by  account  on  the  Ist  July,  1884, 
"for  water  furnished  by  plaintiff  to  supply  the  fire-plugs  in  the 
city  of  Montgomery  during  the  month  of  June,  1884;"  and  Espe- 
cial count  as  follows:  "  Plaintiff  claims  of  defendant  $700,  due 
by  contract  on  the  1st  July,  1884,  with  interest  thereon;  and 
plaintiff  avers  that  on,  to-wit,  the  first  day  of  January,  1884,  de- 
fendant agreed  to  pay  plaintiff  a  large  sum,  to-wit,  $7,500,  for 
supplying  a  large  number,  to-wit,  one  hundred  fire-plugs,  owned 
by  the  defendant,  with  water  for  extinguishing  tires  in  the  city 
of  Montgomery  during  the  year  1884;  said  sum  to  be  paid  in 
tnonthly  installments,  to-wit,  $625,  on  the  last  day  of  each 
month  during  said  year;  and  defendant  paid  several  install- 
ments on,  to-wit,  the  last  day  in  January,  February,  March, 
and  April,  and  plaintiff  continued  to  supph'  said  fire-plugs  with 
water  for  extinguishing  fires  in  said  city,  during  the  month  of 
June,  in  the  year  1884;  and  the  water  so  furnished  and  sup- 
plied by  said  plaintiff  was  received  by  said  defendant,  and  was 
neld  in  readiness  for  use,  and  was  used  by  said  defendant,  and 
under  its  direction,  for  extinguishing  fires  in  said  city ;  yet  the 
said  defendant  wholly  failed  and  refused  to  pay  the  install- 
ment due  as  aforesaid  on,  to-wit,  the  first  day  of  July,  1884, 
to-wit,  the  sum  of  $G25,  for  water  furnished  and  supplied  as 
aforesaid  during  said  month  of  June,  1884."  The  defendant 
pleaded — 1st,  "that  it  did  not  undertake  or  promise  in  manner 
or  form  as  plaintiff  hath  alleged  against  it;"  2d,  "that  it  doth 
not  owe  the  said  sums  above  demanded,  or  any  part  thereof;" 
and  issue  was  joined  on  each  of  these  pleas. 

"On  thfi  trial,"  as  the  bill  of  exceptions  states,  "there  was 
evidence  on  the  part  of  the  plaintiff  showing  that  plaintiff 
owned  water-works  in  the  city  of  Montgomery,  and  had  been 
furnishing  water  to  defendant,  for  fire  purposes,  through  97 
hydrants  up  to  the  Ist  day  of  June,  and  afterwards  98,  l>elong- 
ing  to  defendant,  but  connected  with  plaintiffs  water-pipes; 
that  this  water  had  been  furnished  and  paid  for,  at  the  rate  of 
^75  j>er  annum  ior  e&ch  hydrant,  in  monthly  installments  of 
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$6.25  eacli,  and  the  payments  regularly  made  on  the  first  day 
of  each  month,  for  the  preceding  month,  on  bills  rendered,  up 
to  the  Ist  May,  1884;  that  plaintiff,  at  the  end  of  each  month, 
presented  a  bill  to  defendant  for  the  fire-liydrants,  at  $6.25  per 
month  for  each  hydrant  which  had  been  accepted  by  the  de- 
fendant, and  the  bills  were  paid ;  that  this  had  been  done  reg- 
ularly each  month,  for  eight  or  ten  years,  prior  to  the  1st  June, 
1884;  that  the  bill  for  May,  1884,  had  been  presented  as  usual, 
and  the  defendant  failed  to  pay  it;  that  no  fire-hydrant  had 
ever  been  paid  for  by  the  defendant  until  the  same  had  been 
tested  by  the  defendant,  and  found  to  be  sufficiently  supplied 
with  water  for  fire  purposes ;  that  the  supply  of  water  had  been 
the  same,  and  the  use  of  it  the  same  in  all  respects,  during  the 
said  month  of  May,  and  subsequently,  as  before  that  time;  that 
no  notice  was  ever  given  by  defendant  to  plaintiff  that  said  de- 
fendant would  not  pay  for  the  hydrants  accepted  as  aforesaid, 
except  the  notice  in  writing  hereinafter  mentioned  ;  that  de- 
fendant had  not  paid  anything  on  account  of  water  so  furnished 
to  fire-plugs  for  fire  purposes,  since  the  payment  for  the  month 
of  April,  but  had  been  supplied  by  plaintiff  with  water  for 
other  purposes,  and  had  paid  for  such  water  regularly  as  other 
private  consumers,  the  amount  so  used  and  paid  for  being  about 
$30  per  month.     And  here  the  plaintiff  closed. 

"  There  was  evidence  on  the  part  of  the  defendant  tending 
to  show  that  the  water  furnished  to  the  hydrants  by  plaintiff, 
prior  to  May,  1884,  had  been  furnished  and  paid  for  under  a 
contract  between  the  parties;  that  in  May,  1884,  the  defendant 
passed  a  resolution,  a  copy  of  which  was  served  on  the  plaintiff," 
and  which  was  in  these  words  :  "  Whereas  the  Montgomery 
Water  Works  claim  to  have  a  contract  with  the  City  Council 
of  Montgomery,  to  supply  the  city  with  water  for  certain  pur- 
poses ;  now,  without  admitting  the  validity  of  any  such  alleged 
contract,  he  it  resolved  by  the  City  Council  of  Montgomery, 
that  the  City  Council  refuse  any  longer  to  pay  the  Montgomery 
Water  Works  for  its  water,  until  that  company,  in  the  judg- 
ment of  this  council,  furnish  the  city  with  a  sufficiency  of  water, 
both  in  quantity  and  quality,  to  supply  the  water-plugs  now 
located,  or  which  may  be  hereafter  located  in  the  city,  with 
good  water  ;  and  that  the  mayor  be  authorized  to  serve  the 
Montgomery  Water  Works  with  a  copy  of  this  resolution." 
"There  was  evidence,  also,  tending  to  show  that  the  city  of 
Montgomery  contained  about  18,000  or  20,000  inhabitants; 
that  only  about  two-thirds  or  three- fourths  of  the  city  was  fur- 
nished or  supplied  with  fire-hydrants ;  that  the  average  con- 
sumption of  water  for  fire  purposes,  when  supplied  through  hy- 
drants, in  cities  in  the  United  States,  was  not  greater  than  three 
gallons  per  day  for  each  inhabitant ;  that  the  price  charged  for 
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water  by  plaintiflF,  when  furnished  to  conBUiners,  taking  from 
six  to  ten  tliousand  gaUons  daily,  was  Hfteen  cents  per  thousand 
gallons  ;  and  that  the  reasonable  value  of  the  water  which  would, 
on  an  average,  be  used  by  a  city  the  size  of  Montgomery,  from 
hydrants,  for  the  purposes  for  which  they  were  furnished,  and 
for  the  uses  for  wljieh  water  from  them  was  drawn,  during  the 
period  of  use  sued  for,  would  not  have  l)ecn  greater  than  $270, 
if  the  whole  city  had  been  served  with  hydrants;  and  there  was 
no  evidence  as  to  the  actual  amount  of  water  used  from  said 
hydrants,  during  the  period  covered  by  this  suit.  The  defend- 
ant introduced,  also,  evidence  tending  to  show  that  some  fifteen 
or  twenty  of  the  hydrants  included  in  the  number  which  the 
defendant  had  been  paying  for  up  to  the  1st  May,  1884,  were 
not  sufficiently  supplied  with  water  for  fire  purposes;  that  the 
quality  of  the  water  was  often  not  good,  being  muddy  and  con- 
taining sand  and  gravel,  which  injured  the  Hre-engines.  The 
witness  who  testified  as  to  this  deficiency  of  quality  and  quan- 
tity, further  testified  that  he  discovered  this  since  January, 
1884,  when  he  was  appointed  to  an  office  in  the  fire-department 
which  made  it  his  duty  to  examine  and  test  the  fire-plugs;  and 
that  he  made  report  of  these  matters  to  the  defendant,  in  Jan- 
uary, and  each  month  subsequently.  There  was  evidence,  also, 
tending  to  show  that  some  sixty  or  seventy  of  the  fire-plugs,  for 
supplying  which  with  water  for  fire  purposes  this  suit  was 
brought,  were  connected  with  the  water-mains  by  three-inch 
pipes,  and  that  a  I'onr-inch  pipe  is  the  least  that  would  supply 
with  water  a  tire-engirie,  such  as  those  of  the  defendant; 
though  the  plaintiff's  evidence  tended  to  show  that  all  of  said 
hydrants  were  tested  and  accepted  by  th.e  defendants  before 
they  were  ever  received  and  paid  for.  The  evidence  showed 
that  there  was  no  notice  on  the  part  of  the  defendant,  to  the 
plaintiff,  not  to  supply  the  fire-hydrants  with  water,  or  any 
other  notice  than  said  resolution  above  named  ;  and  there  was 
no  evidence  of  any  corporate  act  on  the  part  of  said  defendant, 
after  said  resolution,  in  reference  to  the  furnishing  of  water  by 
plaintiff  to  said  hydrants,  or  the  payment  therefor  by  the  de- 
fendant ;  but  there  was  evidence  that  the  defendant  paid  the 
drivers  of  the  fire-engines,  and  fed  the  horses,  but  that  the  fire- 
companies  were  voluntary  associations,  and  elected  their  own 
officers. 

"During  the  examination  of  one  Baldwin,  who  was  the 
superintendent  of  the  defendant's  water-works,  plaintiff  asked 
him,  'if  there  was  any  relation  between  the  water  actually  con- 
sumed and  the  price  charged  for  furnishing  hydrants  with 
water  for  fire  protection.'  The  defendant  objected  to  this  ques- 
tion, on  the  ground  that  it  called  for  the  opinion  of  the  witness 
on  a  matter  which  involved  a  scientific  inquiry,  as  to  which  the 
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witness  was  not  shown  to  be  qualified  to  give  an  opinion ;  lie 
having  previously  stated  that  he  had  no  scientific  education,  and 
was  not  an  expert.  The  court  overruled  the  objection,  and  al- 
lowed the  witness  to  answer  the  question  ;  to  which  the  defend- 
ant excepted.  The  witness  answered,  that  there  was  no  con- 
nection between  the  two. 

"  The  foregoing  was  all  the  evidence  in  the  case ;  and  there- 
upon the  court  charged  the  jury,  at  the  instance  of  the  plaintiff, 
that  if  they  believed  the  evidence,  they  must  find  a  verdict  for 
the  plaintiff,  for  $627.46,  with  interest  from  the  first  day  of 
July,  1884."  The  defendant  excepted  to  this  ciiarge,  and  now 
assigns  it  as  error,  with  the  admission  of  the  evidence  objected  to. 

Gl'nter  &  Blakey,  for  the  appellant. — (1.)  There  is  no 
controversy  here  as  to  the  water  furnished,  at  a  stipulated  price, 
under  an  express  contract  between  the  parties,  while  that  con- 
tract was  in  force ;  but  the  contest  is  as  to  the  measure  of  the 
plaintiff's  recovery  after  the  abrogation  of  that  contract — after 
non  performance  of  its  stipulations  by  one  party,  and  an  express 
refusal  and  notice  by  the  other  not  to  be  bound  by  its  terms. 
Every  contract,  express  or  implied,  rests  upon  the  consensits 
rnentiuTn  of  the  parties.  While  the  express  contract  was  in 
force,  plaintiff  was  entitled  to  recover  the  stipulated  price, 
without  regard  to  the  quantity  of  water  actually  furnished  and 
used  ;  and  after  the  expiration  of  that  contract,  the  relations 
between  the  parties  being  unchanged,  it  may  be  that  the  law 
would  raise  an  implied  promise  to  pay  at  the  same  price.  But 
no  such  implication  can  arise  as  to  water  voluntarily  furnished 
by  plaintiff  after  defendant's  refusal  to  pay  at  that  rate  for  the 
month  of  May,  and  notice  that  it  would  pay  nothing  in  future 
unless  the  defects  complained  of  were  removed. —  Crommelin 
V.  T/ieiss,  31  Ala.  418.  For  water  furnished  and  used  under 
these  changed  relations,  a  recovery  can  only  be  had  under  a 
quantum  valehat.  It  must  be  remembered,  too,  that  the  de- 
fendant is  a  municipal  corporation,  and  not  only  has  the  right, 
but  it  is  its  duty,  as  the  custodian  of  the  public  good,  to  take 
and  use  the  water  at  au}^  time  when  necessary  for  the  ex- 
tinguishment of  fires,  subject  only  to  the  obligation  of  making 
just  compensation. — 2  Dill.  Mun.  Corp.,  §  756,  notes.  If  an 
express  notice  and  refusal  to  pay  for  one  month  does  not 
change  the  course  of  dealing  between  the  parties,  how  long 
must  such  refusal  be  persisted  in  ?  The  stipulated  price  under 
the  former  contract  was  only  evidence  for  the  consideration  of 
tlie  jury,  in  connection  with  the  evidence  offered  by  the  de- 
fendant as  to  the  quantity  and  value  of  the  water  actually  fur- 
nished and  used ;  and  the  affirmative  charge  of  the  court  was 
erroneous.  (2.)  The  price  or  value  of  water  for  protection 
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against  fire  in  cities,  as  in  the  analogous  case  of  inanrance,  is 
governed  by  the  average  amount  actually  used  hy  cities  for 
such  purposes  per  each  inhabitant ;  and  no  other  rule  can  be 
laid  down.  Yet  the  court  allowed  plaintiff's  witness  to  testify 
that  there  was  no  relation  between  the  two. 

Troy  &  Tompkins,  contra. — The  proof  showed  that  plaintiff 
had  been  furnishing  water  to  defendant,  for  fire  protection,  for 
a  number  of  years,  under  a  contract  entered  into  between 
them  ;  but  none  of  the  terms  of  the  contract  were  proved,  ex- 
cept the  agreed  price  per  month  for  each  hydrant.  Notwith- 
standing the  defendant's  refusal  to  pay  for  the  month  of  May. 
and  resolution  not  to  pay  anything  in  future  unless  certain 
alleged  defects  were  remedied,  the  water  was  furnished  and 
used  as  before ;  and  there  was  no  proof  that  the  water  was  dif- 
ferent, in  quantity  or  quality,  from  that  for  which  the  defend- 
ant had  paid  during  the  whole  period.  If  there  was  a  contract 
between  the  parties,  and  the  plaintiff  failed  to  comply  with  any 
of  its  stipulations,  that  was  matter  of  defense,  to  be  aflirma- 
tively  shown  by  the  defendant ;  and  in  the  absence  of  such 
evidence,  the  plaintiff  was  entitled  to  recover  the  price  fixed  by 
their  former  dealings. — 2  Greenl.  Ev.  §  136;  Merrill  v.  Rail- 
road Co.,  16  Wendell,  588 ;  Sewing  Machine  Co.  v.  Bulkley^ 
48  Illinois,  189;  1  E.  D.  Smith,  618;  Whilden  (&  Sons  v.  P. 
(&  M.  Bank,  64  Ala.  1;  McKenzie  v.  Stevens,  19  Ala.  691. 
The  testimony  of  Baldwin  was  directly  to  the  point  involved — 
that  the  price  paid  by  the  defendant  had  no  reference  to  the 
quantity  of  water  used.  If  his  evidence  was  improperly  ad- 
mitted, it  was  error  without  injury.—  Leonard  v.  Starrs,  31 
Ala.  488;  Donley  v.  Camp,  22  Ala."  659;  36  Ala.  39. 

SOMERYILLE,  J. — The  evidence  discloses,  without  con- 
flict, that  the  plaintiff  had  been  furnishing  the  defendant,  for 
eight  or  ten  years,  with  water  "for  fire  purposes,''  through  a 
large  number  of  hydrants;  this  water  being  used  by  the  city 
autliorities  for  the  purpose  of  extinguishing  fires,  whenever 
required.  No  account  was  kept  of  the  quantity  of  water  con- 
sumed for  this  purpose;  but  the  defendant  had  paid  for  this 
privilege,  regularly,  the  annual  sum  of  seventy-five  dollars  per 
hydrant,  in  monthly  installments  of  six  dollars  and  a  quarter 
per  hydrant.  This  sum  had  been  paid  on  the  first  of  each 
month,  on  bills  rendered  for  the  preceding  month,  based  U|X)n 
the  foregoing  rates;  and  these  payments  had  been  continued 
up  to  the  first  of  May,  1884.  The  bill  for  May,  being  pre- 
sented on  the  first  of  tlie  succeeding  month,  was  refused  pay- 
ment by  the  defendant,  and  so  with  the  bill  for  June;  and 
for  theamount  of  this  bill  the  present  action  was  brought.     It 
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is  further  made  to  appear,  that  all  water  used  by  the  city,  for 
other  purposes  than  that  of  extinguishing  tires,  was  paid  for  on 
a  quantum  valehat,  at  prices  charged  private  consumers.  The 
court  gave  the  general  charge,  at  the  request  of  the  plaintiff, 
on  this  state  of  facts ;  probably  considering  that  the  law  im- 
plied a  contract  from  the  facts,  and  that  this  implied  promise 
to  pay  was  not  abrogated  or  affected  in  any  manner  by  a  cer- 
tain resolution  of  the  city  council  of  Montgomery,  passed  in 
the  inonth  of  May,  to  which  we  shall  advert  in  the  considera- 
tion of  the  questions  before  us. 

Nothing  is  plainer  than  the  proposition,  that  the  distinction 
between  express  contracts  and  implied  contracts  lies,  not  in  the 
nature  of  the  undertaking,  but  in  the  mode  of  proof.  As  ob- 
served by  this  court  in  Keel  v.  Larkin,  72  Ala.  493,  502,  "  both 
express  and  implied  contracts  are  founded  upon  the  actual 
agreement  of  the  parties,  the  only  distinction  between  them 
being  as  to  the  mode  of  proof,  or  evidence  by  which  they  are 
substantiated." — 2  Greenl.  Ev.  §  102.  The  evidence,  in  the 
present  case,  tended  to  show  that  the  water  furnished  the  hy- 
drants, prior  to  the  month  of  May,  had  been  furnished  and 
paid  for  under  a  contract  between  the  parties.  The  terms  of 
this  contract  not  being  specially  set  out,  we  interpret  the  bill 
of  exceptions  to  mean,  that  they  were  in  harmony  with  the 
action  of  the  contracting  parties  above  indicated.  The  plain- 
tiff declares,  both  upon  a  special  contract,  and  upon  the  com- 
mon count  for  water  furnished  to  supply  the  fire-plugs,  or 
hydrants. 

If  there  was  a  special  agreement  on  defendant's  part  to  pay 
a  stipulated  sum  to  the  plaintiff,  for  the  privilege  of  using 
water  to  extinguish  fires,  and  defendant  furnished  the  requisite 
amount,  of  suitable  quality  for  the  purposes  intended,  and  this 
agreement  continued  in  force  and  unrescinded,  there  can  be  no 
doubt  of  plaintiff's  right  to  recover  under  the  lirst  count, 
whether  any  water  was  actually  consumed  or  not.  And  if  the 
special  agreement  had  terminated,  and  the  defendant  continued 
to  use  the  water  as  before,  in  the  same  manner,  and  for  the 
same  purposes,  without  any  notice  of  intention  not  to  submit  to 
the  same  terms  and  conditions,  the  law  would  raise  an  implied 
promise  to  pay  the  rate  of  recompense  lixed  by  the  former  con- 
tract. The  case  is  not  one  of  a  quantum  valebat.  The  contract 
shown  by  the  evidence,  whether  express  or  implied,  is  not  one 
to  pay  for  the  quantity  of  water  actually  consumed  or  taken 
from  the  hydrants,  but  an  agreement  to  pay  a  stipulated  sum 
each  month,  for  the  right  or  privilege  of  using  as  much  as  they 
needed.  The  obligation  of  the  plaintiff  was,  to  always  have 
the  requisite  amount  of  water  in  their  works,  ready  for  use. 
If  they  had  fully  performed  this  duty,  a  recovery  could  as  well 
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be  had  under  tlie  common  count,  as  under  a  special  agreement ; 
the  presumption  being,  that  the  price  to  be  cliarged  would  be 
the  contract  price.— 2  Greenl.  Ev.  (14tti  ed.)  g§  104,  13f>, 
note  4 ;  Grover  cfe  Baker  Sewing  Machine  Co.  v.  Bulkley^ 
48  111.  180;  Wolffe  v.  Wolfe,  69  Ala.  640  (44  American 
Rep.  526). 

It  is  our  opinion,  that  the  facts  in  evidence  presumptively 
established  an  agreement,  whether  express  or  implied  it  is  im- 
uiaterial,  by  which  the  jury,  if  they  believed  it,  were  re(juired 
to  infer  a  promise  by  the  defendant  to  pay  the  plaintiff  the  sum 
of  six  dollars  and  a  quarter  for  the  privilege  of  using  water 
from  the  tire-plugs,  or  hydrants,  furnished  by  them  to  ilie  cit}' 
council  of  Montgomery. 

This  implication  is  not  rebutted  by  the  resolution  of  the  city 
council,  passed  in  the  month  of  May,  1884.  This  resolution, 
while  it  does  not  admit,  pointedly  fails  to  deny,  the  existence 
of  the  alleged  contract.  The  objection  raised  goes  rather  to 
the  good  quality  and  sufficiency  in  quantity  of  the  water  fur- 
nished ;  and  the  declaration  is,  that  nothing  will  be  paid  for 
the  use  of  the  water  until  these  alleged  defects  are  remedied. 
There  was  no  notice  to  the  plaintiff  not  to  continue  to  supply 
the  fire-hydrants  with  the  customary  supply  of  water,  and  the 
use  of  the  water  by  the  defendant  continued  during  the  months 
of  May  and  June  precisely  as  before.  It  does  not  apjiear  that 
the  quality  or  quantity  of  the  water  had  in  any  manner  depre- 
ciated, but  that  it  continued  the  same.  If  such  a  defetise  had 
been  interposed,  the  burden  of  proving  it  would  have  devolved 
upon  the  defendant.  Under  this  state  of  facts,  the  continued 
enjoyment  of  the  benefits  of  the  existing  contract  must  be  pre- 
sumed to  be  accompanied  with  its  attendant  burdens.  The 
defendant  knew  that  the  plaintiffs  had  given  no  consent  to  re- 
duce the  price  of  the  privilege,  and  tlie  continuation  of  the  use 
of  the  hydrants  was  their  own  voluntary  act.  In  such  a  case, 
the  law  presumes  an  implied  agreement  to  pay  the  contract 
price. 

"We  find  no  error  in  the  rulings  of  the  court  on  the  evidence  ; 
and  in  our  judgment,  the  general  charge  to  find  for  the  plaintiff 
was  properly  given. 

STONE,  C.  J. — The  resolution  of  the  city  council  of  Mont- 
gomery, a  copy  of  which  was  served  on  the  Montgomery  Water 
Works  Company,  was  in  no  sense  a  repudiation  of  tne  price 
charged,  and  previously  paid  for  the  use  of  the  fire-plugs.  It 
was  a  determination  to  pay  nothing  to  the  company  for  its 
water,  "until  that  company,  in  the  judgujent  of  the  council, 
furnish  the  city  with  a  sufficiency  of  water,  both  in  quantity 
and  quality,  to  supply  the  water-plugs  now  located  in  the  city, 
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with  good  water."  The  resohition  being  to  pay  nothing,  its 
most  natural  interpretation  is,  that  unless  the  ^V^ater  Works 
raised  the  supply  of  water  up  to  the  standard  which  the  council 
termed  good,  both  in  quantity  and  quality,  then  the  city  would 
cease  to  use  the  tire-plugs  ;  for  it  can  not  be  supposed  the  in- 
tention was  to  use  the  water,  and  yet  pay  nothing  for  it,  because 
of  its  inferiority.  The  rule  must  be  applied,  observed  in 
kindred  questions,  that  a  specification  of  particular  objections, 
is  a  waiver  of  every  thing  not  expressed.  Inclusio  unius  est 
exclumo  altering.  It  is  like  the  objection  to  testimony,  or  to 
the  preliminary  proofs  in  the  case  of  insured  property  destroyed 
by  lire,  or  to  the  sutiiciencv  of  a  tender,  on  specified  grounds. 
In  either  such  case,  a  specified  objection  is  a  waiver  of  all  other 
objections  that  might  be  made,  and  concedes  there  is  in  fact  no 
objection,  other  than  that  which  is  specified. — 1  Brick  Dig.  887, 
§  1194  ;  Fire?ne7i's  Ins.  Co.  v.  Crandall,  33  Ala.  9  ;  2  Oreenl. 
Ev.  §  601.  The  city  council,  by  the  course  it  pursued,  must 
be  held  to  have  precluded  itself  from  raising  the  question  of 
tlie  price  it  would  pay  for  the  use  of  the  fire-plugs,  if  it  used 
them. 

The  witness  Baldwin,  against  defendant's  objection,  was  per- 
mitted to  testify  that  there  was  "  no  relation  between  the 
water  actually  consumed  and  the  price  charged  for  furnishing 
hydrants  with  water  for  fire  protection."  The  present  action 
claimed  a  recovery,  not  for  any  extra  water  consumed,  but  for 
supplying  water  to  a  given  number  of  fire-plugs,  or  hydrants, 
for  fire  protection,  or  for  use.  Supplying  water  to  hydrants, 
for  use  in  case  of  fires,  denotes,  ex  vi  terminorum.,  that  -the 
Water  Works  Company  bound  itself  to  keep  the  hydrants  sup- 
plied with  water  for  use,  when  needed,  and  that  it  can  have  no 
relation  to  the  quantity  of  water  that  may  be  needed  or  used. 
The  testimony,  tending  as  it  did  to  prove  only  what  the  law, 
in  its  absence,  would  have  inferred  from  the  very  terms  of  the 
contract,  it  is  immaterial  whetiier  the  testimony  was  legal  or 
illegal.  It  could  work  no  pos8il)le  injury.  Let  it  be  under- 
stood, however,  that  what  I  have  said  applies  only  to  this  suit, 
where  the  only  claim  made  is  for  so  much  per  hydrant,  for 
keeping  them  supplied  with  water  for  fire  purposes.  Should 
there  be  a  claim  asserted  for  water  used,  not  in  extinguishing 
fires,  but  for  some  other  purposes,  my  remarks  must  be  con- 
strued as  deciding  nothing  on  that  question. 

I  fully  concur  in  the  conclusions  reached  by  my    brother 

SOMERVILLE. 

Clopton,  J.,  not  sitting. 


1884]  OF  ALABAMA.  257 

[Proskauer  v.  People's  Savings  Bank.] 


Proskauer  v.  People's  Savings  Bank. 

Bill  in  Equity  by  Creditor  to  set  dside  Fraudulent  Convey- 
ances. 

1.  Alternative  averment*,  at  to  con$ideration  of  conveyance  ansailed  for 
fraud. — In  a  cre<litor'8  bill  Beeking  to  set  aside  a  conveyance  on  the 
ground  of  fraud,  alternative  averments  as  to  th"  consideration  of  the  deed 
are  permitted,  when  each  averment  makes  the  conveyance  fraudulent, 
and  entitles  the  complainant  to  the  same  relief. 

2.  Fraudulent  conveyance  ;  simulated  consideration. — When  the  con- 
sideration of  a  conveyance  by  a  debtor  is  wholly  simulated,  or  is  partly 
simulated  for  the  purpose  of  approximating  the  apparent  consideration 
and  the  real  value  of  the  property  conveyed,  and  the  conveyance  is  exe- 
cuted with  the  intent  to  prevent  the  property  from  Ijeing  subjected  to  the 
debts  of  the  grantor,  it  is  fraudulent  and  void  as  against  creditors. 

3.  Same  ;  antecedent  liability  as  surety  on  administration  bond,  as  con- 
sideration.— An  absolute  conveyance  by  an  insolvent  or  embarrassed 
debtor  to  his  surety  on  an  administration  Ixjnd,  intended  only  as  a  secu- 
rity or  indemnity  against  the  surety's  antecedent  liability,  no  new  or  ad- 
ditional liability  being  contem{x)raneously  incurred,  is  fraudulent  and 
void  as  against  the  existing  creaiU>r8  of  the  grantor. 

4.  Estoppel  en  pais  against  creditor  by  laches,  or  by  accepting  fraudu- 
lent grantee  as  indorser. — A  creditor  is  not  estopped  from  nlinga  bill  to 
Bet  aside,  on  the  ground  of  fraud,  a  conveyance  executed  by  his  insolvent 
debtor,  and  a  subsequent  conveyance  by  the  grantee  to  the  de})tor'8  wife, 
because  he  delayed  lor  one  or  two  years  after  the  execution  ot  the  con- 
veyances, making  efforts  in  the  meantime  to  collect  his  debt;  nor  be- 
cause he  renewed  his  debt  after  the  execution  of  the  conveyances,  and 
accepted  the  fraudulent  grantee  as  indorser  on  the  renewed  note,  to  the 
payment  of  which  he  seeks  to  condemn  the  property  conveved. 

5.  Statute  of  limitations  in  favor  of  fraudulent  grantee. — "f  he  limitation 
in  favor  of  a  fraudulent  grantee  of  land,  against  t-reditors  of  his  grantor, 
is  ten  years ;  and  in  cases  of  fraud,  the  creditor  is  allowed  an  additional 
period  of  one  year  after  the  discovery  of  the  fraud  (Code,  ^  3242) ;  but 
this  is  not  an  exception  restricting  the  general  limitation  to  one  year. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  lion.  John  A.  Fostkr. 

The  bill  in  this  case  was  filed  on  the  29th  August,  1884,  by 
the  People's  Savings  Bank,  a  domestic  corporation  located  and 
doing  business  in  the  city  of  Mobile,  as  a  creditor  of  Adolph 
Proskauer,  against  the  said  Proskauer,  his  wife,  Mrs.  Julia 
Proskauer,  and  (ireorge  F.  Werborn  ;  and  sought  to  set  aside, 
on  the  ground  of  fraud,  a  conveyance  of  real  estate  in  the  city 
of  Mobile  executed  by  said  Proskauer  to  said  Werborn,  and  a 
subsequent  conveyance  of  the  same  property  by  said  Werborn 
to  Mrs.  Proskauer,  and  to  subject  the  property  to  the  satisfac- 
tion of  the  complainant's  debt.  The  bill  alleged  that  said 
17 
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Proskaiier  was  indebted  to  complainant,  on  the  17th  January, 
1882,  more  than  lifteen  thousand  dollars,  which  indebtedness 
"  has  been,  from  time  to  time,  renewed  and  extended,  small 
payments  being  made  on  account  thereof;"  that  on  the  2d 
February,  1883,  he  executed  and  delivered  to  said  bank  his 
promissory  note  for  $950.60,  payable  twelve  months  after  date  ; 
that  on  the  4tli  February,  1884,  he  executed  and  delivered  to 
complainant  his  two  promissory  notes  for  $1,606.66  each,  one 
payable  to  himself,  and  the  other  to  said  Werborn,  both 
indorsed  in  blank,  and  payable  six  months  after  date  ;  that  these 
three  notes  were  "so  made  and  delivered  in  renewal  and  ex- 
tension of  a  part  of  the  aforesaid  indebtedness  which  had  been 
due  to  complainant  from  said  Proskauer  on  and  before  the  17th 
January,  1882,"  and  that  all  of  said  notes  were  past-due  and 
unpaid  when  tlie  bill  was  filed. 

The  conveyance  by  Proskauer  to  Werborn,  which  the  bill 
sought  to  set  aside,  and  a  copy  of  which  was  made  an 
exhibit,  was  dated  the  17th  January,  1882;  was  signed  by  said 
Proskauer  and  his  wife,  and  acknowledged  by  them,  before  a 
notary  public,  on  the  27th  January,  1882;  conveyed  a  house 
and  lot  in  the  city  of  Mobile,  which  was  described  as  the  home- 
stead of  the  grantors;  and  recited  as  its  consideration  "the  sum 
of  five  thousand  dollars  to  them  in  hand  paid  by  said  Werborn, 
and  the  further  consideration  that  said  Werborn  has  become 
surety  on  the  bond  of  said  Adolph  Proskauer  for  thirty  thou- 
sand dollars,  as  administrator  of  the  estate  of  —  Heinaman, 
deceased."  As  to  the  consideration  of  thie  deed,  the  bill  con- 
tained the  following  allegations : 

"Pan  3.  Said  Werborn  did  not  pay  to  said  Adolph  Pros- 
kauer the  sum  of  three  thousand  dollars,  the  consideration  in 
said  deed  mentioned,  or  any  consideration  whatever ;  or,  if  he 
did  make  any  payment,  that  the  same  was  a  sum  much  less 
than  the  real  value  of  said  property ;  and  your  orator  shows 
that,  at  the  time  of  such  pretended  sale,  said  property  was  really 
worth,  in  cash,  not  less  than  six  thousand  dollars.  Your  orator 
further  shows,  that  the  further  consideration  in  said  deed  men- 
tioned— namely,  that  said  Werborn  had  become  surety  on  the 
administration  bond  of  said  Proskauer— was  not  a  valuable  con- 
sideration to  sustain  an  absolute  conveyance  of  said  property; 
that  said  Werborn  had,  in  fact,  become  such  surety  before  the 
execution  of  said  deed,  and  there  had  been  no  settlement  of 
said  administration,  and  said  Werborn  had  never  paid  anything 
on  account  of  the  liability  incurred  by  him  as  such  surety;  that 
said  Proskauer  was,  at  the  time  said  conveyance  was  made, 
largely  indebted  to  parties  other  than  your  orator,  and  was 
insolvent;  that  said  conveyance  was  made  by  him  for  the  pur- 
pose of  so  covering  said  property  as  to  prevent  it  from  being 
Vol.  lxxvii. 
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subject  to  the  payment  of  his  debts,  and  with  the  intent 
thereby  to  hinder,  delay  or  defraud  your  orator  and  his  other 
creditors;  and  that  his  said  object  was  known  to  said  Werborn, 
and  was  participated  in  by  him ;  and  that  if  said  Werborn 
actually  paid  a  sufficient  consideration  for  such  property,  he 
did  so  with  the  knowledge  cf  such  intent,  or  witli  knowl- 
edge of  facts  which  charged  him  with  notice  thereof.  Your 
orator  shows,  that  said  Proskauer,  ever  since  such  pretended 
sale  to  Werborn,  has  occupied  said  property,  with  his  family, 
as  their  residence,  and  still  occupies  it:  that  such  homestead, 
after  being  reduced  to  its  lowest  practicable  quantity,  largely 
exceeded  two  thousand  dollars  in  value  at  the  time  of  its  con- 
veyance to  said  Werborn,  and  still  largely  exceeds  that  value, 
and  that  the  s|>ecific  homestead  exempted  by  the  constitution 
and  laws  of  Alabama  can  not  be  allotted  out  of  said  real  estate  ; 
and  as  to  all  of  said  property  in  excess  of  two  thousand  dollars 
in  value,  your  orator  charges  that  said  conveyance  was  fraudu- 
lent and  void  as  to  your  orator,  as  an  existing  creditor  of  said 
Proskauer." 

The  deed  from  said  Werborn  to  Mrs.  Julia  Proskauer,  a 
copy  of  which  was  also  made  an  exhibit  to  the  bill,  was  dated 
March  23,  1883,  and  conveyed  the  same  property,  on  the  con- 
sideration, as  recited,  of  one  thousand  dollars  in  hand  paid, 
"and  the  further  consideration  of  the  payment  of  three  thou- 
sand dollars,  with  accrued  interest,  according  to  the  tenor  of 
three  negotiable  promissory  notes,  of  even  date  with  this 
instrument,  signed  by  said  grantee,  and  payable  to  the  order  of 
said  grantor,  at  the  People's  Savings  Bank  in  Mobile,  for 
respectively  the  sum  of  one  thousand  and  eighty  dollars,  paya- 
ble one  year  from  date ;  one  thousand  one  hundred  and  sixty 
dollars,  payable  two  years  from  date;  and  twelve  hundred  and 
forty  dollars,  payable  three  years  from  date."  As  to  the  con- 
sideration of  this  deed,  the  bill  contained  the  following 
allegations : 

'^^  Par.  4.  Your  orator  further  shows,  that  said  conveyance 
by  said  Werborn  to  Mrs.  Julia  A.  Proskauer  was  made  in  fur- 
therance of  said  original  fraudulent  scheme;  that  said  Julia 
has  never  paid  anytliing  to  said  Werborn  in  consideration  of 
such  conveyance,  the  consideration  therein  recited  being  wholly 
simulated  ;  that  if  anything  was  paid  to  said  Werborn,  on 
account  thereof,  such  pa3'ment  was  really  made  out  of  funds 
belonging  to  sjiid  Adolph  Proskauer;  or,  if  any  payment  on 
account  thereof  was  made  out  of  money  l)elonging  to  said  Julia, 
that  she  made  such  purchase  witii  knowleage  of  the  fraud 
affecting  said  Werborn's  title  to  said  property,  or  with  notice 
of  such  facts  as  charged  her  with  such  knowledge." 

A  demurrer  to  the  bill  was  filed  by  Proskauer  and  wife,  and 
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also  by  Werborn  ;  the  causes  of  demurrer  specially  assigned, 
thirteen  in  number,  being  substantially  as  follows:  (1.)  That 
the  bill  siiowed  on  its  face  that  the  complainant  had  knowl- 
edge of  the  alleged  fraud  in  the  conveyances  for  more  than 
twelve  months  before  it  was  filed,  and  it  was  therefore  barred 
by  the  statute  of  limitations.  (2.)  That  the  complainant's 
renewing  and  extending  Proskauer's  indebtedness,  and  accept- 
ing Werborn  as  indorser  on  the  new  notes,  with  knowledge  of 
the  conveyance  to  him,  was  a  ratification  of  that  conveyance, 
and  estopped  the  complainant  from  assailing  its  validity.  (3.) 
That  the  allegations  as  to  the  consideration  of  each  of  the 
conveyances  were  inconsistent  and  incompatible. 

The  chancellor  overruled  the  demurrer,.and  his  decree  is  now 
assigned  as  error. 

D.  C.  Anderson,  and  F.  G.  Bromberg,  for  appellant. 

R.  H.  Clarke,  contra.     (No  briefs  on  file.) 

CLOPTON,  J. — Conceding  that  a  general  averment  of 
fraud  is  insufficient,  and  that  the  facts  out  of  which  the  sup- 
posed fraud  arises,  must  be  alleged,  the  bill  is  not  obnoxious  to 
this  objection.  It  alleges  facts,  which,  if  true — and  the  demur- 
rer admits  them  to  be  true — characterize  both  conveyances — 
the  one  to  Werborn,  and  the  one  to  Julia  Proskauer — as  fraud- 
ulent against  the  creditors  of  Adolph  Proskauer;  and  alleges 
that  the  grantees  had  knowledge  of,  and  participated  in  the 
fraud. 

The  ground  of  demurrer,  that  the  bill  is  filed  in  two  incom- 
patible aspects,  is  founded  on  a  misconception  of  tiie  frame, 
character,  and  purpose  of  the  bill.  It  is  tiled  by  a  simple-con- 
tract creditor,  and  its  sole  purpose  is  to  assail  the  alleged  fraud- 
ulent character  of  the  conveyances,  and  to  condemn  the  prop- 
erty conveyed  to  the  payment  of  complainant's  debt.  The 
allegations  as  to  the  consideration  are  varied,  with  the  view  to 
meet  any  supposable  state  of  the  evidence  ;  but,  if  either  of  the 
alternative  allegations  is  true,  the  consideration  is  fraudulent. 

The  expressed  consideration  of  the  deed  to  Werborn  is  five 
thousand  dollars  paid,  and  that  Werborn  has  become  surety 
on  the  bond  of  the  grantor  as  administrator.  The  bill  avers 
that  no  money  whatever  was  paid,  or,  if  any  was  paid,  it  was 
largely  less  than  the  real  value  of  the  property;  and  that  Wer- 
born liad  become  such  surety  before  the  execution  of  the  deed  ; 
that  there  had  been  no  settlement  of  the  administration,  and 
the  surety  had  paid  nothing  on  account  of  his  liability.  A  con- 
sideration wholly  simulated,  or  simulated  in  part,  if  inserted 
for  the  purpose  of  increasing  the  apparent  consideration  to  an 
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amount  equal  to  or  approximatiiifi^  tlie  value  of  the  property, 
where  the  deed  is  executed  witli  the  intent  to  prevent  the  prop- 
erty from  being  subject  to  the  debts  of  the  grantor,  as  the  bill 
alleges,  is  fatal  to  the  validity  of  the  deed. — Tatum  v.  Hunter^ 
14  Ala.  557.  The  mere  fact  of  having  become  surety  on  an 
antecedent  bond  is  not  a  valuable  consideration,  sufficient  to 
sustain  an  absolute  conveyance  against  the  creditors  ot  the 
grantor,  the  surety  incurring  no  new,  additional,  or  contempo- 
raneous liability;  and  an  absolute  conveyance  by  an  embar- 
rassed debtor,  secretly  intended  to  operate  as  indemnity  against 
an  antecedent  liability  on  the  administration  bond,  reserves  a 
benefit  or  use  to  the  grantor,  and  is  fraudulent  as  to  his  exist- 
ing creditors.-  Shns  v.  Gaives,  64  Ala.  392;  Fellows  v.  I^ewis^ 
65  Ala.  343.  On  either  of  the  alternative  statements  as  to  the 
consideration,  the  complainant  is  entitled  to  the  same  relief, 
and  the  same  defense  is  applicable.  As  to  the  conveyance  to 
Julia  Proskauer,  the  bill  alleges  a  simulated  consideration,  or 
its  payment  with  funds  belonging  to  her  husband,  the  debtor, 
or  paymerit  out  of  her  own  money  with  notice  of  the  fraud 
affecting  the  title  of  her  grantor. 

Acts  or  admissions  en  pais,  in  order  to  operate  an  estoppel, 
must  have  influenced  the  conduct  of  the  party  setting  them 
up,  or  alleging  them  as  an  estoppel.  It  can  not  be  seriously 
contended,  that  the  delay  of  a  creditor  to  pursue  property 
alleged  to  have  been  fraudulently  conveyed,  for  two  or  three 
years,  in  the  meantime  making  efforts  to  secure  or  obtain  pay- 
ment of  his  debt  otherwise,  estops  him  from  assailing  the  first, 
or  a  supervening  fraudulent  conveyance,  and  seeking  to  subject 
the  property  to  the  payment  of  his  demand  ;  or  that  he  is  es- 
topped by  renewals  of  the  debt,  and  accepting  the  grantee  as 
an  indorser,  when  such  indorsement  is  not  made,  with  the 
knowledge  of  the  creditor,  on  the  faith  of  such  conveyance 
having  been  executed.  Before  Werborn  became  such  in- 
dorser, he  had  disposed  of  the  projierty  to  Julia  Proskauer,  as 
the  bill  alleges,  fraudulently ;  and  no  inference  or  intendment 
arises  from  the  averments  of  the  bill,  that  the  complainant 
influenced  Werborn,  in  any  manner,  to  become  such  indorser. 
The  object  of  the  bill  is  to  condemn  the  property  to  the  pay- 
ment of  the  note,  in  relief  of  his  indorsement. 

The  limitation  which  a  fraudulent  grantee  of  land  may 
invoke  for  hi&  protection,  against  a  suit  i)y  the  creditor  of  his 
grantor,  is  ten  years — the  period  requisite  to  bar  an  action  for 
the  recovery  of  the  land. — LocJfard  v.  Xaslt,  64  Ala.  385.  The 
statute  which,  in  actions  seeking  relief  on  the  ground  of  fraud, 
allows  one  year  after  the  discovery  of  the  facts  constituting  the 
fraud,  within  which  to  prosecute  a  suit,  enlarges  the  time  for 
the  benefit  of  the  creditor,  or  party  complaining  of  the  fraud, 
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where  the  statute  has  already  created  a  bar ;  and  was  not  de- 
signed, and  does  not  operate,  to  abridge  the  time  necessary  to 
perfect  a  bar  in  favor  of  the  fraudulent  grantee. —  Code^  §  3242. 
Affirmed,  remanded  for  further  proceedings. 


Davis  V.  Sowell  <&  Co. 

Bill  in  Equity  hy  Surviving  Partner,  against  Ececutors  of 
Deceased,  for  Injunction  in  matter  of  Executory  Contract  of 
Partnership. 

1.  Rights  of  surviving  partner. — The  death  of  one  partner  invests  the 
survivor  with  the  exclusive  right  of  possession  and  management  of  tlie 
whole  partnership  business  and  propertj%  including  choses  in  action  as 
well  as  choses  in  possession;  but  he  holds  in  trust  for  all  persons  inter- 
ested in  the  partnership — the  creditors  of  the  firm,  and  the  representa- 
tives of  the  deceased,  as  well  as  for  himself — and  his  duty  is  to  settle  and 
close  the  concern,  without  unnecessary  delay,  in  the  best  manner  for  all 
parties  interested. 

2.  Same. — Where  there  are  two  surviving  partners,  this  right  and  this 
duty  devolve  equally  upon  both  ;  and  a  delivery  or  payment  to  either  is 
a  discharge  from  all  liability  or  obligation  to  the  other. 

3.  Same. — If  the  partnership  had  entered  into  an  executory  contract, 
which  was  only  partially  performed  at  the  death  of  the  deceased,  his 
death  does  not  absolve  either  party  from  performance,  in  the  absence  of 
an  express  stipulation  to  that  effect ;  and  the  existence  of  the  partner- 
ship, with  its  active  functions,  to  be  exercised  by  the  survivor,  is  con- 
tinued until  the  contract  has  been  fully  performed. 

4.  Remedies,  legal  and  equitable,  of  surviving  partner. — The  partner- 
ship having  entered  into  a  contract  with  the  deceased  partner  while  living, 
for  the  sale  to  him  of  a  large  quantity  of  lumber,  in  the  manufacture  of 
which  the  partnership  was  engaged,  to  be  delivered  during  a  period  of 
several  months,  as  required  to  till  his  private  contract  with  an  exporting 
company  ;  and,  on  the  destruction  of  the  mills  of  the  partnership  by  fire, 
after  the  death  of  the  deceased  partner,  the  survivor  having  contracted 
with  the  owners  of  another  mill.for  the  manufacture  and  delivery  of  the 
lumber  necessary  to  complete  the  contract ;  if  such  sub-contractors  fail 
or  refuse  to  deliver  the  lumber  as  stipulated,  the  survivor  may  maintain 
an  action  against  them  for  the  breach  ;  if,  ignoring  his  rights,  they  de- 
liver the  lumber  to  the  executor  of  the  deceased  partner,  the  possession 
of  the  latter  would  be  wrongful,  and  he  would  be  liable  personally  to  the 
surviving  partner  for  any  disposition  he  might  make  of  the  lumber;  and 
if  he  applied  it  in  part  performance  of  his  testator's  contract  with  the  ex- 
porting company,  the  surviving  partner  might  maintain  an  action  against 
the  estate  of  the  deceased,  as  for  goods  sold  and  delivered.  Hence,  hav- 
ing these  remedies  at  law,  the  surviving  partner  can  not  maintain  a  bill 
in  chancery  on  these  facts,  without  averring  other  facts  which  show  the 
necessity  for  equitable  interference. 

5.  Same;  injunction  pending  suit,  as  determined  hy  relative  inconven- 
ience and  damage  to  parties  — In  granting  or  refusing  an  injunction  pend- 
ing the  suit,  the  court  is  invested  with  large  discretionary  powers,  the 
exercise  of  which  is  materially  controlled  by  consideration  of  the  relative 
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inconvenience  and  damage  which  may  result  to  either  party ;  and  where, 
as  here,  though  continuous  breaches  of  contract  are  threatened,  and  con- 
sequent damage  to  the  plaintiff,  suing  as  surviving  partner,  there  is  no 
averment  that  tlie  defendants  are  insolvent,  and  the  injunction  would 
probably  cause  greater  damage  to  the  executor  of  the  deceased  partner, 
by  preventing  his  performance  of  the  testator's  contract,  in  aid  of  which 
the  contract  with  the  partnership  was  made,  an  injunction  ought  not  to 
be  granted. 

Appeal  from  the  Chancery  Court  of  Conecuh. 

Heard  l)efore  tlje  Hon.  John  A.  Foster. 

Tlie  bill  in  this  case  was  tiled  on  the  5th  January,  1885,  by 
Matthew  L.  Davis,  as  the  surviving  partner  of  a  late  partner- 
ship alleged  to  have  existed  between  himself  and  D.  F.  Sulli- 
van, deceased,  under  the  name  of  the  Molino  Mills  Company ; 
against  Martin  H.  Sullivan  and  Mrs.  Emily  F.  Sullivan,  as  ex- 
ecutor and  executri.x  of  the  last  will  and  testament  of  said  D. 
F.  Sullivan,  and  against  the  persons  composing  the  firm  of  C. 
L.  Sowell  &  Co.,  a  partnership  engaged  in  the  manufacture  of 
lumber  at  their  mills  on  the  rensacola  and  Selma  railroad  in 
said  county;  and  sought  to  enjoin  said  C.  L.  Sowell  &  Co. 
from  delivering  any  mure  luml)er  to  said  M.  H.  Sullivan,  in 
violation  of  complainant's  alleged  rights,  to  make  them  account 
for  the  lumber  already  delivered,  and  to  compel  them  to  de- 
liver to  him  the  residue  of  the  lumber  stipulated  for  in  his 
alleged  contract  with  them.  According  to  the  allegations  of 
the  bill,  the  said  partnership  between  D.  F.  Sullivan  and 
the  complainant  was  formed  in  July,  1882,  in  the  cit}*  of 
Pensacola,  Florida,  "upon  the  following  basis:  The  said  D. 
F.  Sullivan  owned  three-fourths,  and  complainant  one-fourth, 
of  the  property  called  and  known  as  the  Molino  3fUls,  consist- 
ing of  t  le  mill-site,  machinery,  mill-house,  dwelling-house,  store- 
houses, planing-mills,  dry  kiln,  locomotives,  cars,  railroad  bed 
and  tracks,  docks  ft)r  stacking  luml)er,  booms,  livestock,  office 
furniture,  logs,  and  between  fifty  and  sixty  thousand  acres  of 
land ;  a  part  of  which  property  is  in  Florida,  and  a  part  in 
Escambia  county,  Alal)ama;"  and  the  interest  of  each  partner 
in  the  profits  and  losses  of  the  partnership  was  in  the  same  pro- 
portion. The  bill  alleged,  also,  that  the  complainant  "had  the 
exclusive  management  of  the  said  mill  property,  in  getting  logs, 
lumber  and  timber,  under  contract  with  other  parties,  cutting 
the  same  into  lumber  and  timber,  shipping  the  same  to  market, 
and  all  other  things  necessary  for  the  manufacturing  and  ship- 
ment of  lumber  and  timber  at  said  mills,  as  well  as  the  manage- 
ment and  control  of  the  mercantile  business  connected  with 
said  milling  business."  It  was  alleged,  also,  that  said  D.  F. 
Sullivan  "had  large  private  interests  outside  of  the  business  con- 
nected with  said  partnership,"  and  was  engaged,  among  other 
things,  in  purchasing,  selling  and  exporting  lumber  and  timber 
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from  Pensacola  to  foreign  markets ;  that  in  the  prosecution  of 
this  business,  in  December,  1883,  he  made  a  contract  with  a 
New  York  corporation,  called  the  Export  Lumber  Company, 
for  the  sale  and  delivery  within  twelve  months  from  the  28th 
December,  1883,  of  thirteen  million  feet  of  lumber  and  timber, 
and,  on  the  5th  day  January',  1884,  "  made  a  sub-contract  with 
said  Molino  Mills  Company,  for  the  manufacture  and  delivery 
to  hiiL,  on  his  private  account,  of  two-thirds  of  said  amount  of 
lumber  and  timber,  upon  the  following  terms  and  conditions: 
that  said  company  was  to  cut  and  deliver  said  lumber  and  timber, 
as  fast  as  vessels  chartered  for  the  purpose  required  it,  not  exceed- 
ing two-thirds  of  a  million  feet  per  month."  It  was  further 
alleged  that,  under  the  contract,  the  said  Molino  Mills  Com- 
pany delivered  to  said  Sullivan,  up  to  the  time  of  his  death, 
which  occurred  on  the  14th  June,  1884,  between  two  and  three 
million  feet  of  lumber,  and  complainant  continued  to  raaim- 
facture  and  deliver  lumber  to  his  executors  until  September, 
1884,  when  the  mills  were  destroyed  by  fire,  leaving  a  large 
quantity  of  logs  and  timber  on  hand  ;  that  complainant,  as 
surviving  partner  of  said  firm,inmediately  contracted  with  said 
C.  L.  Sowell  &  Co.  for  the  manufacture  by  them  of  said  logs 
and  timber  into  lumber,  which  he  delivered  to  them  for  that 
purpose,  and,  in  addition,  for  the  manufacture  and  delivery  by 
them  to  him,  "on  the  cars  at  their  said  mills,"  of  two  million 
feet  of  lumber,  to  be  delivered  by  him  to  said  Sullivan's  ex- 
ecutors in  performance  of  said  contract  between  him  and  the 
Molino  Mills  Company ;  that  said  Sowell  &  Co.  delivered  to 
him,  under  this  contract,  over  two  hundred  thousand  feet  of 
lumber,  which  he  delivered  to  said  Sullivan's  executor,  and 
they  afterwards  delivered  a  large  quantity  to  said  executor  di- 
rectly, in  violation  of  their  contract  with  complainant,  and 
threaten  to  dejiver  to  said  executor  all  the  residue  of  the  man- 
ufactured lumber  which  they  have  on  hand,  he  having  given 
them  a  bond  of  indemnity  against  any  claim  on  the  part  of  the 
complainant;  that  on  the  24th  December,  1884,  complainant, 
as  the  surviving  partner  of  said  firm,  drew  on  said  Sullivan's 
executor  and  executrix  "  for  three  cargoes  of  lumber  and  tim- 
ber, a  portion  of  that  embraced  in  said  contract  and  delivered 
as  aforesaid,"  but  they  refused  to  pay  the  same,  or  any  part 
thereof,  though  they  had  full  authority  under  the  will  to  pay 
the  same ;  and  it  was  then  alleged  and  charged,  "  that  if  said 
Sowell  &  Co.  are  permitted  to  continue  the  delivery  of  said 
lumber  and  timber  to  said  Martin  H.  Sullivan,  as  they  have 
done,  are  doing,  and  threaten  to  continue  doing,  it  will  com- 
pletely destroy  the  right  of  complainant,  as  surviving  partner 
of  said  firm,  to  close  up  the  business  of  said  partnership,  and  to 
protect  his  individual  interests  and  the  interests  of  the  creditors 
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of  said  concern."  On  these  allegations,  the  bill  prayed  that 
Sowell  (fe  Co.  be  enjoined  and  restrained  from  delivering  any 
niore  lumber  to  said  Sullivan's  executors,  either  individually  or 
in  their  representative  capacity  ;  that  they  be  required  to  ac- 
count for  the  lumber  already  delivered  to  said  executors,  and 
to  manufacture  and  deliver  to  the  complainant  the  residue  of 
the  lumber  necessary  to  complete  the  performance  of  their  con- 
tract with  him;  and  the  general  prayer,  for  other  and  further 
relief,  was  added. 

On  the  tiling  of  the  bill,  an  injunction  was  granted  by  the 
presiding  judge  of  the  City  Court  of  Montgomery.  An  answer 
to  the  bill  was  tiled  by  Sowell  »k  Co.,  denying  that  they  had 
ever  made  any  contract  with  the  complainant  for  the  manufac- 
ture or  delivery  of  any  lumber  whatever,  and  alleging  that  the 
lumber  which  they  liad  delivered  to  said  Martin  H.  Sullivan 
was  manufactured  and  delivered  under  a  contract  made  directly 
between  him  and  them. 

An  answer  was  also  filed  by  said  Martin  H.  Sullivan,  in  sub- 
stance as  follows:  "Denies  that  con)plainant  is  the  surviving 
partner  of  the  partnership  known  as  the  Molino  Mills  Com- 
pany, and  alleges,  on  the  contrary,  that  this  respondent  and 
said  D.  F.  Sullivan  were  in  fact  owners  in  common  of  all 
property  and  interests  of  every  kind,  which  they  held  as  part- 
ners under  the  style  of  D.  F.  Sullivan  ;  and  that  the  three- 
fourths  interest  held  by  said  D.  F.  Sullivan  in  the  said  firm  of 
the  Molino  Mills,  was  in  fact  the  partnership  property  of  the 
firm  of  D.  V.  Sullivan,  composed  of  said  L).  F.  Sullivan  and 
this  respondent;  and  on  the  death  of  said  D.  F.  Sullivan,  this 
respondent,  as  surviving  partner  of  the  firm  conducted  under 
his  name,  became  invested  with  all  the  rights  and  powers  which 
belonged  to  said  firn)  as  a  member  of  the  partnership  known 
as  the  Molino  Mills  Company."  Admits  that  the  Molino  Mills 
Company  owned  the  property  described  in  the  bill,  "  and  that 
complainant  owned  one-fourth,  and  three-fourths  stood  in  the 
name  of  said  D.  F.  Sullivan,  but  was  in  fact  the  property  of 
the  partnership  conducted  under  his  name,  which  was  com- 
posed, as  above  stated,  of  said  D.  F.  Sullivan  and  the  respond- 
ent." Denies  that  complainant  '*  had  the  exclusive  management 
of  said  mill  property,"  and  avers,  "on  the  contrary,  that  his 
management  was  subject  to  the  orders  and  control  of  said  D. 
F.  Sullivan,  and  it  was  not  within  the  power  of  said  company, 
nor  of  said  complainant  acting  for  it,  to  make  any  purchase  of 
lumber  or  timber  for  said  mills,  except  by  the  special  order  of 
said  D.  F.  Sullivan  ;  nor  did  said  company,  or  complainant  for 
it,  ever  make,  or  have  the  power  to  make,  a  shipujent  of  lum- 
ber or  timber  to  market;  for  it  was  the  very  basis  of  said  firm 
of  the  Molino  Mills  Company  that  its  business  was   confined 
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strictly  to  the  manufacture  of  lumber  and  timber,  for  and  un- 
der the  orders  of  said  Sullivan,  and  that  after  the  lumber  and 
timber  was  put  on  the  cars  furnished  by  said  D.  F.  Sullivan, 
at  Molino,  the  power  and  control  of  said  company  over  it 
ceased  ;  and  in  the  management  of  said  mill  business,  said  D. 
F.  Sullivan  required  of  complainant  weekly  reports,  and  often 
more  frequent,  of  all  his  acts."  Admits  that  said  D.  F.  Sulli- 
van had  large  business  interests  outside  of  said  Molino  Mills, 
and  was  engaged  in  the  purchase  and  export  of  lumber  and 
timber  ;  in  all  which  business,  it  was  alleged,  respondent  was  a 
silent  partner  to  the  extent  of  one-half;  also,  that  said  Sullivan 
made  a  contract  with  said  Export  Lumber  Compan}'  of  New 
York,  as  alleged  in  the  bill,  "  but  denies  that  he  made  any 
sulvcontract  with  said  Molino  Mills  Company,  to  enable  him 
to  fulfill  that  contract,  and  alleges  that  he  ordered  and  required 
said  Molino  Mills,  as  it  was  his  right  to  do,  to  manufacture  and 
ship  to  D.  F.  Sullivan  the  lumber  and  timber  required  by  that 
house  to  fulfill  said  contract  with  said  Export  Lumber  Com- 
pany;"  and  that  shipments  of  lumber  were  made,  pursuant  to 
these  orders,  to  the  amount  stated  in  the  bill,  up  to  the  death 
of  said  D.  F.  Sullivan.  After  the  death  of  said  1).  F.  Sullivan, 
and  after  the  respondent,  as  the  surviving  partner  of  the  firm 
conducted  under  his  name,  had  taken  charge  of  all  its  business, 
with  the  assent  and  concurrence  of  Mrs.  Sullivan  as  executrix, 
the  Molino  Mills  Company  coTitinued  to  furnish  lumber  to 
him,  to  the  amount  stated  in  the  bill,  to  enable  him  to  fulfill 
D  F.  Sullivan's  contract  with  the  Export  Lumber  Company; 
"but  it  is  not  ti'ue  that  complainant  managed  the  property  of  the 
said  Molitio  Mills,  after  the  death  of  said  D.  F.  Sullivan,  or 
delivered  lumber  and  timl)er  to  this  respondent,  in  any  char- 
acter different  from  that  in  which  he  had  acted  prior  to  the 
death  of  said  Sullivan.  Said  Molino  Mills  did  not  make,  nor 
did  complainant  for  it  make,  nor  did  either  of  them  have  any 
power  or  authority  to  make,  any  contract  with  said  C.  L.  Sow- 
ell &  Co.,  as  stated  in  the  bill ;  nor  did  complainant  as  sur- 
viving partner,  or  in  any  other  capacity,  ever  furnish  to  this 
respondent  in  any  capacity,  or  to  Mrs.  Emily  F.  Sullivan  as 
executrix,  any  timber  or  lumber  manufactured  by  said  C.  L. 
Sowell  &  Co. :  on  the  contrary,  all  the  lumber  and  timber  pro- 
cured by  respondent  from  them  was  delivered  under  contracts 
made  between  them  and  this  respondent,  and  so  made  by  him 
to  enable  him,  as  surviving  partner,  to  fulfill  the  said  contract 
of  his  house  with  said  Export  Lumber  Company.  Said  Sowell 
&  Co.  now  have  on  hand,  and  are  manufacturing  a  large  quan- 
tity of  lumber,  as  stated  in  said  bill,  which  they  intend  to 
deliver  to  this  respondent,  to  enable  him  to  fulfill  said  con- 
tract with  said  Export  Lumber  Company,  and  for  which  five 
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ships  are  now  waiting  in  tlie  harbor  of  Pensacola.  After  said 
notice  was  served  on  them  l>y  coniplaitiant,  tliis  respondent  did 
^ive  them  a  writtetj  <):naranty  a^inst  any  claim  on  the  part  of 
said  complainant,  because  he  considered  it  an  unjnst  and  un- 
warranted attempt  by  coniplainant  to  interfere  with  the  busi- 
ness of  this  respondent,  at  a  time  when  tive  ships  were  waiting 
for  lumber  and  timber;  and  it  is  the  intention  of  this  respond- 
ent to  remove  lumber  and  timl)er  from  the  mill  of  said  Sowell 
&  Co.,  which  is  immediately  on  said  railroad,  to  load  said  five 
ships,  as  soon  as  he  can  do  so,  to  prevent  damacres  under  said 
contract  with  said  Export  Lumber  Company,  which  may 
amount  to  $100,000."  Admits  the  drawing,  presenttnent  and 
protest  of  said  check,  which  was  for  $25,000,  "  but  denies  the 
authority  of  complainant,  in  any  capacity  whatever,  to  draw 
said  check." 

After  the  tiling  of  the  foregoing  answers,  a  motion  was  sub- 
mitted to  the  chanfellor,  on  l>ehalf  of  "the  respondents,"  to 
dissolve  the  injunction  ;  and  a  counter  motion  was  submitted, 
on  behalf  of  tlie  complainant,  for  an  attachment  for  conten)pt, 
on  account  of  an  alleged  violation  of  the  injunction.  The 
chancellor  dissolved  the  injunction,  and  his  decree  to  that  effect 
is  now  assigned  as  error. 

Farnham  &  Rabb.  for  appellant. — The  equity  of  the  bill, 
and  the  right  to  an  irijunction  as  ])rayed,  rest  on  several  well- 
sottled  principles  of  equity  jurisdiction  :  (L)  On  the  ground 
of  partnership  dealings,  and  the  necessity  of  its  intervention  to 
protect  the  rights  of  the  surviving  partner,  who  is  a  trustee  fur 
all  parties  interested.— Story's  Equity,  vol.  1,  §^  6«8-7« :  2 
Dan.  Ch.  PI.  &  Pr.  (Cooper's  ed.),  §  1680;  15  Vesey,  21S; 
Peacock  v.  Peacock,  16  Vesey,  49.  Where  there  are  two 
partnerships,  having  dealings  with  each  other,  there  is  no 
remedy  at  law,  and  a  court  of  equitv  alone  can  grant  relief. 
1  Story's  Equity,  §§  679-83.  (2.)  On  the  ground  of  specific 
performance  of  an  executory  contract,  against  the  executor  of 
the  deceased  partner,  where  the  executor  has  the  authority  to 
perforni.  and  it  is  his  duty  to  perform. — 1  Parsons  on  Con- 
tracts, 131,  and  notes;  2  //>.  533;  3  Ih.  357;  Linley's  Part., 
Ewell's  ed.,  vol.  2,  pp.  996-7;  /lafl  v.  Warren,  9  Vesey,  608; 
Bennett  v.  Smit/i,  10  Eng.  Law  tfe  E«}.  274;  16  Jurist,  422. 
(3.)  To  prevent  a  multiplicity  of  suits,  or  vexatious  litigation, 
where  there  is  a  present  right  of  property  or  possession,  and 
danger  of  interference  with  it,  whereby  it  may  Ixj  lost,  con- 
verted, or  diminished,  unless  the  court  intervenes.— 2  Story'* 
Equitv,  §^  827-8,  843-4,  872-3,  901-12,  914-19;  Brick.  Di- 
gest, vol.'l,  684,  §  650;  2  Atk  483  ;  Eldridgev.  //»//,  2  John. 
Ch.   281 ;    Bisph'am's  Equity,  362-70.     (4.)   To  restrain   the 
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wrongful  alienation,  removal,  or  destruction  of  property,  in 
case  of  irreparable  damage,  although  a  specific  performance 
might  not  be  decreed.— 2  Dan.  Ch.  PI.  &  Pr.,  §§  1651-57, 
1663,  note;  2  Story's  Equity,  §§  954-59;  Robhins  v.  Wehb, 
68  Ala.  399;  Chamhers  v.  Ala.  Iron  Co.,  67  Ala.  353. 
(5.)  Where  the  complainant  makes  out  a  strong  prima  facie 
case,  the  injunction  will  be  retained,  notwithstanding  the  de- 
nials of  the  answer,  until  the  final  hearing. — Falls  Villaae  v. 
Tibbetts,  31  Conn.  165;  Irwin  v.  Dlxon,^^  Howard,  2.•^ ;  Stew- 
art V.  Chew,  3  Bland's  Ch.  (Md.)  440;  Peak  v.  Ilayden, 
3  Bush,  125.  That  the  court  is  not  bound  to  dissolve  the  in- 
junction on  the  denials  of  the  answer,  see  Miller  v.  Bates, 
35  Ala.  580;  17  Ala.  667;  51  Ala.  484;  38  Ala.  613;  67  Ala. 
353.  That  defective  allegations,  which  are  amendable,  are  not 
sufficient  ground  for  dissolving  the  injunction,  see  Robertson  v. 
Walker,  51  Ala.  484;  Hooper  v.  Railroad  Co.,  69  Ala.  529; 
Satterfield  v.  John,  53  Ala.  127. 

Stallworth  &  Burnett,  and  Stringfellow  &  LeGrand, 
contra. — (1.)  On  the  allegations  of  the  bill,  the  complainant 
has  a  complete  and  adequate  remedy  by  actions  at  law  ;  and  a 
case  of  irreparable  damage  is  not  shown,  because  there  is  no  alle- 
gation of  the  insolvency  of  the  defendants  — Powell  v.  Plank- 
road  Co.,  24  Ala.  441  ;  Comer  v.  Bankhead,  70  Ala.  493 ;  1 
Brick.  Dig.  692,  §§  768,  783  ;  Chambers  v.  Ala.  Iron  Co.,  67 
Ala.  353.  (2.)  The  material  averments  of  the  bill,  on  which 
its  equity  rests  (if  it  has  any),  are  denied  by  the  answers  ;  and 
the  injunction  was  properly  dissolved  on  these  denials. — Saun- 
ders V.  Cavett,  38  Ala.  54  ;  Brooks  v.  Diaz  <&  Co.,  35  Ala.  599  ; 
Mallory  v.  Matlock,  10  Ala.  595  ;  Dunlap  v.  Clements,  7  Ala, 
539 ;  Long  v.  Brown,  4  Ala.  622  ;  Collier  v.  Faulk,  61  Ala. 
105  ;    Weems  v.  Weems,  73  Ala.  462. 

STONE,  C.  J. — According  to  the  averments  of  the  bill,  the 
Molino  Mills  Company  was  a  partnership,  composed  of  Daniel 
F.  Sullivan,  owning  three-fourths  interest,  and  Matthew  L. 
Davis,  owning  one-fourth  interest.  The  bill  speaks  of  no  other 
partners  ;  and  if  the  averments  are  true,  there  are  no  other 
partners,  as  there  can  be  no  other  interests  owned  by  another. 
Daniel  F.  Sullivan  died  before  the  origin  of  any  controversy, 
out  of  which  this  suit  arose.  It  results,  then,  that  according  to 
complainant's  case,  he  was  the  sole  surviving  partner  of  the 
Molino  Mills  property.  In  Parsons  on  Partnership,  §§  440*, 
442*,  the  rights  and  powers  of  the  surviving  partner  are  cor- 
rectly summarized,  as  follows:  "' The  death  of  a  partner  in- 
vests the  surviving  partners  with  the  exclusive  right  of  posses- 
sion and  management  of  the  whole  partnership  property  and 
Vol,  lxxvii. 
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business ;  but  only  for  the  purpose  of  selling  and  closing  the 
same.  ,  .  .  The  survivors  nave  possession,  and  keep  pos- 
session of  ever^-  thing.  Until  a  settlement,  the  representatives 
of  the  deceased  can  not  claim  c»r  take  any  one  chattel,  or  any 
portion  of  the  merchandise.  The  survivors  are,  from  the  death, 
trustees  for  all  concerned  in  the  partnership  ;  for  the  represen- 
tatives of  the  deceased,  for  the  creditors  of  the  tirm,  and  for 
themselves.  Their  trust  is  to  wind  up  the  concern  in  the  best 
manner  for  all  interested,  and,  therefore,  without  necessary 
delay  ;  and  their  powers  are  such  as  enable  them  m<»st  effectu- 
ally to  execute  that  trust.  Nor  di»  we  know  any  difference,  in 
this  respect,  as  to  the  choses  in  possession,  and  those  in  action." 
If  the  averments  of  the  bill  be  true,  Davis,  the  complainant, 
was  entitled  to  the  entire  custody,  management  and  control  of 
the  property  and  business  interests  brought  to  view  and  pre- 
sented for  determination  in  this  suit. 

The  answer  of  Martin  II.  Sullivan,  one  of  the  executors  of 
D.  F.  Sullivan,  deceased,  admits  that  the  Molino  Mills  projwrty 
was  owned  in  partnership  by  Sullivan  and  Davis  ;  admits  that 
Davis'  interest  is  what  he  claims  it  to  be,  and  that  D.  F.  Sul- 
livan, the  testator,  held  in  his  own  name  the  remaining  three- 
fourths  of  the  property.  The  bill  and  answer  substantially 
agree  thus  far.  The  answer,  however,  sets  up  that,  notwith- 
standing D.  F.  Sullivan  was  the  only  known  partner  with  Davis 
in  the  Molino  Mills  property,  yet  he,  the  said  Martin  11.,  was  a 
silent,  equal  partner  with  the  said  David  F.  in  all  his  business 
enterprises,  including  the  Molino  Mills  pr«)perty,  and  that  said 
property  was  in  fact  held  and  owne<l,  three-eighths  each,  by  the 
said  Martin  II.  and  the  estate  of  David  F.,  and  one-fourth  by 
complainant,  Davis.  The  answer  denies  that  Davis  is  the  sur- 
viving partner,  and  sets  up  that  he,  Martin  II.,  is  also  a  sur- 
viving partner.  If  this  be  true,  then  Davis  and  Martin  H. 
Sullivan  are  surviving  partners,  with  the  powers  enumerated 
above  resting  in  the  two  ;  and  each  wo\jld  have  the  equal  right 
to  possess,  manage,  and  control  the  partnership  effects.  It  fol- 
lows from  this,  that  if  Martin  H.  Sullivan  was  a  partner,  he 
was  authorized,  equally  with  Davis,  to  receive  the  lumber  from 
Sowell  ik  Co.,  and  a  delivery  by  the  latter  to  him  was  lawful, 
and  discharged  them  from  all  liability  to  Davis. — Crt^stncelL  v. 
Lehman,  Durr  &  CV>,,  54  Ala.  363,  So,  the  pivotal  point— the 
only  reall}'  controverted  issue  of  fact — in  this  aspect  of  the  case, 
is,  whether  or  not  Martin  II.  Sullivan  was  a  partner  in  the 
Molino  Mills  property.  In  this  disputed  question  of  fact, 
Sowell  k,  Co.  are  largely  interested  ;  for,  if  Davis  be  the  only 
survivor,  it  is  not  perceived  how  they  can  defend  themselves 
against  a  claim  by  the  latter  that  the  property  of  the  partner- 
ship shall  be  delivered  to  him,  the  survivor. 
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As  we  have  said  above,  there  is  but  one  material  difference 
between  the  facts  averred  in  the  bill,  and  those  set  up  in  the 
answer.  It  is  not  denied  that  Davis  was  a  co-partner  with  D. 
F.  Sullivan  in  the  Molino  Mills  property,  and  that  the  latter 
died,  leaving  Davis  surviving  him.  It  is  averred,  and  is  not 
denied,  that  Davis  was  a  partner  only  in  the  mill  property,  and 
in  large  timber  lands  for  supplying  timber  for  the  mills'  con- 
sumption ;  that  the  business  of  that  iirm  extended  only  to  the 
procuring  of  logs,  bringing  tliem  to  the  mill,  sawing  tiiem  into 
lumber  or  timber,  and  selling  such  lumber  at  a  home  market; 
and  in  such  connected  enterprises,  as  were  tributary  to  this 
chief  aim.  Sullivan  had  other  and  larger  employments  and  en- 
terprises, with  which  Davis  had  no  connection.  -Notably,  he 
bought  and  sold  lumber  and  sawn  timber,  and  supplied  cargoes 
for  shipment,  procured  in  part  from  the  Molino  Mills,  and  partly 
from  other  mills.  It  is  not  stated  in  so  many  words,  but  the 
irresistible  inference,  alike  from  the  bill  and  answer,  is,  that  to 
the  extent  he  obtained  lumber  and  manufactured  timber  from 
the  Molino  Mills,  he,  Daniel  F.  Sullivan,  became  a  purchaser 
from  the  Molino  Mills  Company — Sullivan  &  Davis.  The 
latter  was  not  interested  in  the  profits  or  losses,  made  or  suffered 
after  delivery  to  Sullivan,  at  the  home  market. 

Shortly  before  Sullivan's  death*  he  made  a  contract  with  a 
lumber  exporting  company  to  deliver  to  them,  at  Pensacola, 
Florida,  thirteen  millions  feet  of  lumber  and  timber,  for  ship- 
ment to  South  America.  The  delivery  was  not  to  be  made  at 
one  and  the  same  time,  but  at  continuous  iutervals,  running 
through  several  months.  Soon  afterwards,  Sullivan  died,  with 
little  or  no  part  of  his  contract  complied  with,  but  after  some 
preparation  had  been  made  for  having  the  lumber  manufactured, 
that  it  might  be  delivered.  The  bill  avers  that  Sullivan  con- 
tracted with  the  Milino  Mills  Company  to  manufacture  and  de- 
liver to  him  two-thirds  of  this  lumber,  at  the  rate  of  two-thirds 
of  a  million  feet  per  n*onth,  and  that  the  remaining  third  he 
was  to  obtain  from  other  mills.  The  answer,  while  admitting 
that  Davis  was  no  party  to  the  sale  to  the  lumber  exporting 
company,  had  no  interest  in  that  contract,  and  yet  was  to  fur- 
nish every  month  two-thirds  of  a  million  of  feet  of  lumber,  to 
be  delivered  by  Sullivan  on  his  contract  with  the  lumber  ex- 
porting company,  denies  that  Sullivan  made  any  contract  with 
the  Molino  Mills  Company.  Its  averment  is,  that  Sullivan  sim- 
ply ordered  that  company  to  furnish  to  him  that  proportion  of 
the  lumber,  at  that  rate  per  month.  This  is  a  distinction  with- 
out a  difference.  If  Davis  had  no  part  or  interest  in  the  sale 
to  the  lumber  exporting  company,  then  the  supply  of  lumber 
by  the  Molino  Mills  Company  to  Sullivan,  to  be  used  in  per- 
formance of  his  contract,  was  a  contract  of  sale,  express  or  im- 
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plied,  by  the  company  to  Sullivan,  one  of  its  own  members. 
Taking,  then,  the  substance  of  the  bill  and  the  answer  on  this 
question,  when  Sullivan  died,  he  was  under  a  large  executory 
contract  with  the  Luinl>er  Exportijig  Company,  a  very  small 

Sart  of  which,  if  any,  had  l>een  performed  ;  and  the  Molino 
[ills  Company,  of  which  Davis  was  a  meml)er,  was  under  a 
similar  contract,  in  amount  two-thirds  as  great,  complied  with 
only  to  a  partial,  if  any  extent.  The  death  <)f  Sullivan  did  not 
absolve  either  party  from  the  performance  of  his  contract, 
unless  there  was  a  stipulation  that  such  event  should  work  that 
result ;  and  the  pleadings  are  silent  as  to  such  stipulation. 
This  executory  agreement,  not  having  been  |)erformed  when 
Sullivan  died,  had  the  effect  of  contintiing  the  partnership  in 
existence,  with  its  active  functi<»ns,  until  its  terms  were  com- 
plied with. — Parsons  on  Partnership,  398*.  417*.  So,  it  would 
seem  to  have  been  of  great  importance  to  Sullivan's  estate  that 
this  large  executory  contract  with  the  Lumber  Exp<>rting  Com- 
pany, existing  at  the  time  of  his  death,  should  l»e  cotnplied 
with,  atul,  as  contributing  theret«),  that  the  \lolino  Mills  Com- 
pany— Matthew  L.  Davis,  survivor — should  comply  with  its 
contract. — Mudge  v.  Treat,  57  Ala.  1. 

The  Molino  Mills  were  burned,  before  much  progress  was 
made  in  complying  with  its  contract,  but  having  on  hand  a 
large  quantity  of  timber,  cut  and  ready  to  be  manufactured  into 
lumber.  They  had  also  very  extensive  timber  tracts,  from 
which  to  procure  other  timber.  The  firm  of  Sowell  «fe  Co., 
millmen,  were  employed  to  saw  this  timl)er,  and,  to  this  end, 
it  was  carried  to  their  mill,  and  there  sawed.  They  were  also 
to  saw  other  timber,  to  be  furnished  them  from  the  lands  of 
the  Molino  Mills,  under  the  superintendence  and  direction  of 
Matthew  L.  Davis,  the  complainant  in  this  suit.  Under  this 
contract,  Sowell  cfe  Co.  had  manufactured  luml>er,  a  considera- 
ble quantity  of  which  had  been  shipped  to  Pensacola,  con- 
signed to  Martin  H.  Sullivan,  the  e.xecutor  of  Daniel  F.  Sulli- 
van's will,  to  be  used  by  him  in  performing  the  contract  with 
the  Lumber  Export  Company.  They  were  also  engaged  in 
sawing  timber,  so  obtained  from  the  Molino  Mills  Company, 
and  in  shipping  the  same  to  M.  H.  Sullivan,  as  above.  The 
business  was  large,  rapid  and  continuous,  to  meet  pressing  de- 
mands made  by  the  Lumber  Export  Company,  under  the  terms 
of  their  contract.  Davis  drew  on  Sullivan,  the  executor — 
amount^not  stated  in  the  bill — which  the  latter  dishonored. 
We  have  no  means  of  knowing  how  the  account  then  stood,  in 
the  matter  of  the  lumber  contract,  between  the  Molino  Mills 
Company,  and  the  estate  of  Daniel  F.  Sullivan.  The  pleadings 
furnish  no  data  for  such  calculation.  Nor  does  the  defense  set 
up,  as  a  reason   for  dishonoring  the  draft,  that  it  was  in  ex- 


272  SUPREME  COURT  [Dec.  Term. 

[Davis  V.  Sowell  &  C).] 

cess  of  the  snm  then  earned  and  due  from  Sullivan's  estate  to 
the  Molino  Mills  Company,  on  the  lumber  contract.  Davis 
then  notified  Sowell  &  Co.  not  to  ship  or  deliver  any  more 
lumber  to  Sullivan,  executor,  except  through,  and  under  the 
orders  of  him,  Davis.  Sowell  &  Co.  disobeyed  this  order,  and 
thereupon  Davis  hied  this  bill,  and  obtained  a  preliminary  in- 
junction against  Sowell  &  Co.  and  Martin  H.  Sullivan,  execu- 
tor, restraining  the  one  from  delivering,  and  the  other  from 
receiving  lumber  under  said  contract.  This  injunction  was  dis- 
solved on  answer,  and  an  appeal  taken  to  this  court. 

It  may  as  well  be  stated  here  as  elsewhere,  that  in  submitting 
to  the  chancellor  the  motion  to  dissolve,  the  note  of  submission 
states  it  was  submitted  on  bill  and  answer.  We  will  not,  there- 
fore, on  this  appeal,  regard  the  afhdavits  which  are  found  in  the 
transcript.  They  were  submitted  on  the  other  motion,  heard 
at  the  same  time,  and  not  on  this.  We  need  not  determine 
whether,  if  offered,  they  would  have  been  admissible  on  the 
motion  to  dissolve. — Barnard  v.  Davis,  54  Ala.  565. 

In  the  matter  of  making  the  contract  with  Sowell  &  Co., 
there  is  a  difference  of  fact  between  the  averments  of  tiie  bill 
a!id  the  statements  of  the  answer.  The  bill  avers  that  Davis 
made  the  contract.  The  answer  denies  this,  and  states  that 
Martin  H.  Sullivan  contracted  with  Sowell  &  Co.  So  far  as 
legal  rights  and  liabilities  are  concerned,  it  would  seem  this  can 
make  no  material  difference.  If,  as  the  undisputed  facts  tend 
to  show,  Sowell  &  Co.  were  simply  employed  to  aid  in  comply- 
ing with  the  Molino  Mills'  part  of  the  contract — that  is,  to 
manufacture  the  lumber  the  Molino  Mills  Company  had  prom- 
ised to  manufacture  for  Daniel  F.  Sullivan — then,  if  both  Davis 
and  Martin  L.  Sullivan  were  surviving  partners,  it  was  in  effect 
a  contract  witli  both,  and  either  would  have  the  right  to  accept 
and  receive  the  performance.  On  the  other  hand,  if  Martin  H. 
Sullivan  was  not  a  partner,  and,  nevertheless,  made  the  contract 
with  Sowell  &  Co.,  then,  in  legal  efiect,  the  contract,  if  adopted 
by  Davis,  was  made  with  him;  Martin  H.  Sullivan  being  held, 
in  such  case,  to  have  acted  as  the  agent  of  Davis,  the  latter 
being  the  only  partner  authorized  to  make  such  contract.  This 
question,  like  the  other,  must  depend  on  the  inquiry,  whether 
Martin  H.  Sullivan  was  a  partner  in  the  Molino  Mills  Com- 
pany. 

It  is  contended  that  the  injunction  was  rightly  dissolved,  be- 
cause the  bill  presents  no  case  for  equitable  interposition.  The 
precise  form  of  this  argument  is,  that  Davis  had  a  complete 
and  adequate  remedy  at  law.  If  the  averments  of  the  bill  be 
true,  then  a  refusal  by  Sowell  &  Co.  to  deliver  the  lumber  to 
Davis,  on  his  demand  and  payment  or  tender  of  their  proper 
charges,  would  be  a  conversion,  for  which  an  action  would  lie 
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ao^ainst  them.  And  turning  over  the  lumber  to  Martin  H.  Sul- 
livan, unless,  as  he  alleges,  he  was  a  partner  in  the  Molinu  Mills 
property,  would  give  him  no  rightful  possession  ;  and  any  act 
of  dominion  he  exercised  over  the  property  thus  turned  over, 
would  render  him  personally  liable  therefor.  If  he  applied  it 
in  part  performance  of  Daniel  F.  Sullivan's  sale  to  the  Lumber 
Export  Company,  then  it  fastened  a  legal  liability  on  the  estate 
of  said  Daniel  F.,  for  which  Davis  could  maintain  an  action  at 
law,  for  goods  sold  and  delivered.  This,  because  the  death  of 
Daniel  F.  Sullivan  removed  every  obstacle  to  the  maintenance 
of  such  action. — Lacy  v.  Le  Bruce,  6  Ala.  904. 

1  here  is  another  ground,  however,  on  which,  it  is  contended, 
the  jurisdiction  of  the  Chancery  Court  can  be  maintained.  The 
performance  of  the  contract  made  by  Sowell  &  Co.  manifestly 
contemplated  many  partial  deliveries,  rimning  through  many 
days, — in  fact,  several  months.  To  sue  at  law,  for  each  breach 
of  duty,  would  require  very  many  suits.  The  aggrieved  party 
must  incur  this  immense  trouble  and  expense,  or,  taking  the 
risks,  wait  un<^il  the  entire  contract  is  fulfilled,  and  then  bring 
an  action  for  the  entire  breach.  Chancery  sometimes  inter- 
venes to  prevent  a  multiplicity  of  suits,  or  to  quiet  a  long,  har- 
rassing  litigation. — 1  Pom.  Eq.  §§  250,  252.  We  will  not  de- 
cide, at  this  stage  of  this  case,  and  in  the  absence  of  further  ar- 
gument, whether  or  not  this  bill  contains  equity,  in  that  it  seeks 
to  settle,  in  one  suit,  what  it  avers  is  a  tortious  wrong,  contin- 
uous in  its  character.  There  is  no  averment  that  they  are  not 
solvent,  or  able  to  respond  in  the  full  measure  of  any  injury 
the  complainant  may  sustain.  If  it  were  averred  that  Sowell 
&  Co.  are  not  fully  able  to  respond  in  damages,  the  complainant's 
case  would  be  the  stronger.  It  would  possibly  be  impregnable, 
if  all  the  defendants  are  unable  to  answer  in  damages  for  the 
wrong  the  bill  charges  they  are  committing  against  complainant. 

We  have,  then,  the  naked  case  of  a  bill  tiled  against  parties 
who,  in  the  absence  of  averment  to  the  contrary,  we  must  pre- 
sume are  amply  able  to  make  compensation  for  any  tortious  in- 
jury they  may  inflict.  It  is  not  charged  that  Sowell  6c  Co  do 
not  deliver,  and  faithfully  account  to  Sullivan,  for  all  the  logs 
turned  into  lumber  and  timber  by  them,  according  to  the  strict 
letter  of  their  contract.  It  is  not  charged  M.  H.  Sullivan  is  not 
faithfully  and  fully  delivering  the  luml>er  and  timber,  thus -re- 
ceived from  Sowell  &  Co.,  to  the  Lumber  Exjwrt  Company,  in 
performance  of  the  large  contract  made  by  his  testator  with  that 
company.  The  complaint  is  two-fold  :  first,  that  the  lumber  is 
not  allowed  to  pass  through  the  hands  of  Davis,  surviving  part- 
ner, who  is  th**reby  deprived  of  his  right  to  know,  and  keep  an 
account  of  the  delivery,  and  its  progress;  second,  that  Sullivan, 
the  e.\ecutor,  refused  to  honor  Davis'  draft,  without  stating 
18 
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its  amount,  and  without  stating  whether  or  not  it  was  in  excess 
of  the  sum  due  to  the  Molino  Mills  Company  from  Sullivan's 
estate,  on  the  then  partly  performed  contract  to  saw  and  de- 
liver lumber,  made  by  the  compan}'  with  Sullivan,  Ought  the 
injunction  to  have  been  awarded  ?  In  considering  this  ques- 
tion, we  will  regard  as  true  the  averment  of  the  bill,  that  Davis 
was  the  surviving  partner  of  the  Molino  Mills  Company. 
What  is  relied  on  as  a  denial  of  this,  is  not  strictly  such  It  is 
a  confession  and  avoidance. — Remhert  v.  Brown^  17  Ala.  667. 

In  High  on  Injunctions,  §  13,  it  is  said,  the  Chancery  Court 
is  sometimes  "governed,  in  deciding  an  application  for  a  pre- 
liminary injunction,  by  considerations  of  the  relative  con- 
venience and  inconvenience  which  may  result  to  the  parties  from 
granting  or  withholding  the  writ.  .  .  .  Where  it  appears 
that  greater  danger  is  likely  to  result  from  granting,  than  from 
withholding  the  relief,  or  where  the  inconvenience  seems  to  be 
equally  divided  as  betweeen  the  parties,  the  injunction  will  be 
refused,  and  the  parties  left  as  they  are,  until  the  legal  right 
can  be  determined  by  law." 

In  the  case  of  the  S.  &  G.  Railway  Co.  v.  S.  cfe.  B.  Rail- 
way Co.,  1  Simons,  N.  S.  410,  the  purpose  of  the  bill  was  to 
restrain  the  consummation  of  an  agreement  then  under  negoti- 
ation,  which  materially  changed  the  relations  existing  between 
tile  two  railway  companies,  under  a  prior  contract  still  unex- 
pired. The  gravamen  of  the  bill  was,  that  the  proposed  change 
was  unauthorized,  and  would  be  greatly  injurious  to  the  party 
complainant.  A  temporary  injunction  was  moved  for.  A 
most  elaborate  opinion  was  delivered  liy  Lord  Cranworth,  vice- 
chancellor,  in  which,  after  stating  that  "'there  can  be  no  doubt 
of  the  fact,  that  the  proposed  agreement  is  an  agreement  alto- 
gether inconsistent  with  the  contract  of  July,  1850,"  he  refused 
the  injunction,  giving  the  following  condensed  reiteration  of 
the  reasons  wliicli  influenced  him  :  "  Although  I  am  perfectly 
satisfied  of  the  authority  of  this  court  to  issue  an  injunction, 
not  merely  to  restrain  parties  from  doing  acts,  but  also  from 
entering  into  contracts,  pending  litigation,  that  may  embarrass 
the  plaintiff  in  his  suit;  and  that  the  court  is  entitled  to  do  so, 
whenever  it  sees  there  is  a  fair  ground  for  litigation  raised  by 
the  plaintiff;  yet,  that  right  of  the  court  must  be  guided  by  a 
discretion,  not  to  exercise  it  where  it  sees  that,  on  the  balance 
of  convenience  and  inconvenience  between  interim  interfer- 
ence and  non-interim,  interference,  the  balance  greatly  prepon- 
derates in  favor  of  the  defendant,  and  against  the  plaintiff. 
Now,  here,  the  injury  to  the  plaintiffs,  in  comparison  with  the 
injury  to  the  defendants,  is  extremely  small.  The  contract  be- 
tween the  plaintiffs  and  the  defendants  may  be  put  an  end  to 
in  three  years.     The  present  rate  of  through  traffic  seems  to  be 
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something  like  £12,000  a  year.  Three  years  would  be  some- 
thing like  £36,000;  that  is,  on  both  lines,  so  that  it  would  be 
the  half  of  that.  The  plaintiffs  would  l)e  entitled,  if  there  was 
no  other  remedy,  to  an  action  for  that :  and  though  it  may  not 
be  quite  easy  for  them  to  prove  the  exact  aniount  they  lose, 
yet  that  is  a  matter  not  altogether  incapable  of  being  estimated  : 
and,  on  the  whole,  if  the  convenience  and  the  inconvenience 
are  weighed  against  each  other,  the  inconvenience  seems  to  me 
to  preponderate,  beyond  all  measure,  in  favor  of  the  party 
who  has  the  legal  right  to  enter  into  any  legal  contract  he 
pleases.  This  is  the  short  ground  on  which  I  feel  myself  bound 
to  refuse  the  injunction.''  To  the  same  effect  are  The  Attor- 
ney-General  v.  The  Mayor,  1  Myl.  &,  Cr.  171 ;  Fielden  v.  L. 
(&  Y.  Railway  Co.,  2  I)e  Gex  &  Sm.  Rep.  531 ;  D-yke  v. 
Taylor,  3  De  Gex,  F.  <fe  J.  467.  And  in  this  country  the  same 
doctrine  prevails.  In  Hack.  Imp.  Com.  v.  N.  J.  M.  Rail- 
way Co.,  7  N.  J.  Eq,  94,  it  is  said:  "An  injunction  will  not 
issue,  when  the  benefit  secured  by  it  is  of  little  importance, 
while  it  will  operate  oppressively  and  to  the  great  annoyance 
and  injury  of  the  defendant,  unless  the  wrong  complained  of 
is  wanton  and  unprovoked."  To  the  same  effect  are  M.  &  E. 
R.  R.  Co.  V.  Prudden,  5  N.  J.  Eq.  530 ;  Olmstead  v.  Kolster^ 
14  Kan.  463;  Broion  v.  Pacific  Mail  Steajniship  Co.,  5  Blatch. 
525 ;  McCorkle  v.  Brem,  76  N.  C.  407. 

The  granting  or  withholding  a  preliminary  injunction  is,  and, 
for  manifest  reasons,  should  be,  largely  a  matter  within  enlight- 
ened discretion,  controlled  materially  by  the  balance  of  con- 
venience and  inconvenience.  Such  writ,  in  this  case,  may 
cause  a  breach  of  Sullivan's  contract  with  the  Luml>er  Ex|)ort 
Company,  and  entail  large  prosjxjctive  damages  for  tlie  breach. 
It  may,  moreover,  render  it  impossible  for  the  Molino  Mills 
Company  to  perform  its  contract  witli  D.  F.  Sullivan.  This 
would  entail  a  probable  loss  on  the  companv.  with  possible 
damages  for  its  breach  of  contract.  Against  these,  we  can  con- 
ceive of  no  possible  injury  Davis  can  suffer  from  the  failure  to 
obtain  an  injunction,  which  approximates  them  in  amount.  The 
injunction  granted,  taking  only  the  averments  of  the  bill  as  oar 
guide,  was  improvidently  granted;  and  having  been  dissolved, 
we  think  we  should  not  reinstate  it. 

The  decretal  order  of  the  chancellor,  dissolving  the  injunc- 
tion, is  affirmed. 


276  SUPREME   COURT  [Dec.  Term, 

[Johnson  v.  Buckhaults.] 


Johnson  v*  Buckhaults. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  Foreclosure  of  mortgage,  ivhen  debt  is  payable  in  installments. — When 
the  mortgage  debt  is  payable  in  instiillments,  and  default  is  made  in  the 
payment  of  any  one  of  them,  the  mortgage  may  be  at  onc*^  foreclosed, 
and  a  sale  of  the  property  decreed,  without  waiting  for  tlie  maturity  of 
tiie  other  installments  ;  unless  this  construction  is  repelled,  expressly  or 
by  implication,  by  the  terms  of  tiie  instrument  itself,  which  is  to  be  con- 
strued most  strongly  against  the  mortgagor. 

2.  Same  ;  construction  of  mortgage. — Where  the  mortgage  debt  is  evi- 
denced by  a  written  instrument  in  the  form  of  a  promissory  note,  by 
which  the  mortgagors  promise  to  pay  and  deliver  twenty-four  bales  of 
cotton,  in  three  annual  installments  of  eight  bales  each  ;  and  the  mort- 
gage, setting  out  this  instrument,  is  conditioned,  "  that  if  we  [they]  pay 
the  said  note  on  or  before  the  same  becomes  due,"  with  costs  of  record- 
ing, "  then  this  conveyance  to  be  void;  but,  if  we  [they]  fail  to  pay  said 
sum  when  due,  then  eaid  B.,  his  agents  or  assigns,  are  authorized  to  take 
possession  of  any  or  all  of  said  property,  and  sell  the  same  at  public 
outcry  for  cash,"  after  giving  notice  as  prescribed,  "  and  out  of  the  pro- 
ceeds of  such  sale  to  pay,  first,  the  costs  and  expenses,  and  all  costs  of 
collecting;  second,  the  amount,  with  interest,  that  may  be  due  on  the 
debt  above  mentioned,  and  the  residue,  if  any,  to  the  undersigned," 
mortgagors;  the  mortgage  may  be  foreclosed,  on  default  being  made  in 
the  payment  and  delivery  of  the  first  installment  of  cotton,  although  the 
other  installments  are  not  due. 

Appeal  from  the  Cliancery  Court  of  Butler. 

Heard  before  the  Hon.  John  A.  Foster. 

Tlie  bill  in  this  case  was  filed  on  8th  October,  1884,  by  George 
R.  G.  Buckhaults,  against  J.  M.  Johnson  and  Sarah  Johnson  ; 
and  sought  to  foreclose  a  mortgage  on  the  tract  of  land,  which 
the  complainant  had  sold  and  conveyed  to  the  defendants,  taking 
the  mortgage  to  secure  their  note  or  obligation  for  the  agreed 
price.  This  obligation,  which  was  dated  "'  Greenville,  Ala., 
Dec.  12th,  1882,"  signed  by  both  of  the  defendants,  and  at- 
tested by  two  witnesses,  was  in  these  words  :  "  On  the  first 
day  of  October,  1884,  we  promise  to  pay  to  Geo.  R.  G.  Buck- 
haults eight  (8)  bales  of  lint-cotton  ;  and  on  the  first  day  of 
October,  1885,  eight  bales  of  lint-cotton  ;  and  on  the  first  day 
of  October,  1886,  eight  bales  of  lint-cotton  ;  all  to  be  delivered 
in  Greenville,  Alabama,  weighing  500  lbs.  each,  and  class  low 
middlings.'-  The  mortgage,  a  copy  of  which  was  made  an  ex- 
hibit to  the  bill,  was  also  dated  December  12th,  1882,  and  set  out 
this  instrument  on  its  face;  purported  to  be  given  "  for  the 
further  security  of  the  above  note,"  and  was  conditioned  as 
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follows  :  "  Upon  condition,*  however,  that  if  we  pay  the  said 
note  on  or  before  the  same  becomes  dne,  and  also  the  expenses 
of  probating  and  recording  this  instrument,  then  this  convey- 
ance to  be  void.  Hut,  if  we  fail  to  pay  said  sum  when  due, 
then  the  said  Buckhaults,  his  agents  or  assigns,  are  iiereby  au- 
thorized to  take  possession  of  any  or  all  of  the  above  conveyed 
property,  and  sell  the  same  at  public  outcry  for  cash,  before 
the  court-house  door  in  Greenville,  after  giving  ten  days  notice 
of  such  sale,"  etc.  ;  "and,  out  of  the  proceeds  of  such  sale,  to 
pay,  iirst,  the  costs  and  expenses  of  such  seizure  and  sale,  and 
of  recording  and  probating  this  instrument,  and  all  costs  of 
collecting  ;  2d,  the  amount,  with  interest,  that  may  be  due  on 
the  debt  above  n)entioned  ;  and  the  residue,  if  any,  pay  to  the 
undersigned."  The  bill  alleged  that  the  defendants  had  failed 
to  deliver  any  part  of  the  eight  bales  of  cotton  which,  by  the 
terms  of  said  written  instrument,  they  bound  themselves  to 
deliver  on  the  1st  October,  1884;  and  that  they  were  cutting 
down,  destroying  and  selling  the  timber  on  the  mortgaged 
land,  thereby  greatly  lessening  its  value.  The  bill  prayed  that 
the  defendants  be  enjoined  from  cutting  or  selling  any  more 
timber  until  the  final  hearing  of  the  cause  ;  that  an  account  be 
taken  "of  the  amount  and  value  of  the  cotton -due  to  com- 
plainant for  the  purchase-price  of  said  lands,  and  also  for  costs 
of  recording,  collecting,"  &c.  ;  that  a  lien  on  the  lands  be  de- 
clared in  his  favor,  for  the  amount  a<icertained  to  be  due  to 
him  ;  "  that  said  lien  be  foreclosed,  in  the  event  of  a  failure  to 
pay  said  amount,  and  said  lands  he  sold,  as  well  for  the  pay- 
ments not  yet  due  as  for  the  payment  now  due  :  that  the  pro- 
ceeds of  such  sale  be  applied  to  the  payment  of  the  costs  of 
this  case,  and  of  the  amount  due  to  complainant;"  and  for 
other  and  further  relief,  under  the  general  prayer. 

The  defendants  demurred  to  the  bill,  on  the  ground  that  it 
was  prematurely  tiled,  but  the  chancellor  overruled  their  de- 
murrer; and  his  decree  on  the  demurrer  is  now  assigned  as 
error. 

J.  F.  Stallixos,  f<»r  the  appellant,  contended  that,  by  the 
terms  of  the  mortgage,  there  could  be  no  foreclosure  until  the 
maturity  of  the  entire  debt. 

Gamhi.e  A:  KiciiARnsoN,  contra,  cited  JfuMina  v.  BnrtletU 
8  Porter,  27 T  ;  Liwrt  v.  Re^lioood^  'J  Porter,  1^  \  McLean  v. 
Presley  8  Adfu'r,  50  Ala.  211. 

SOMERVILLE,  J. — A  mortgage  may  Ihj  foreclosed,  and  a 
sale  directed,  when  the  first  installment  <»f  the  mortgage  debt 
falls  due,  without  waiting  for  the  maturity  of  the  other  install- 
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ments,  unless  the  mortgagee,  by  the  very  terms  of  the  mortgage, 
is  precluded,  expressly  or  by  implication,  from  the  exercise  of 
this  right. — McLean  v.  Predey,  56  Ala.  211 ;  Walker  v.  Hal- 
lett,  1  Ala.  379  ;  Levert  v.  Redwood,  9  Port.  79  ;  Mtissina  v. 
Bartlett,  8  Port.  277  ;  2  Jones  on  Mortg.  §  1459. 

In  construing  the  terms  of  the  instrument,  the  settled  rule 
is,  that  all  ambiguous  or  equivocal  language  must  be  construed 
most  strongly  against  the  mortgagors,  the  selection  of  such  lan- 
guage being  imputed  to  them. 

The  present  debt  is  payable  in  three  separate  installments, 
only  the  first  of  which  was  due  on  the  filing  of  the  bill.  The 
condition  of  the  conveyance  provides,  that  if  the  grantors  "  fail 
to  pay  said  sum  when  due,"  the  mortgagee  is  authorized  to 
take  possession  and  sell,  and  out  of  the  proceeds,  after  paying 
certain  costs  and  expenses,  to  pay  "  the  amount,  with  interest, 
that  may  be  due  "  on  the  mortgage  debt.  We  are  of  opinion, 
that  there  was  a  breach  of  the  condition  of  the  contract  by  the 
mortgagors  when  they  failed  to  pay  the  first  installment  of  the 
debt  when  it  fell  due,  there  being  nothing  in  the  terms  of  the 
mortgage  which  can  be  construed  to  repel  this  construction, 
McLean  v.  Presley,  56  Ala.  211,  snijra. 

If  the  mortgage  is  valid,  and  there  is  a  right  of  foreclosure, 
it  is  immaterial  whether  the  vendor's  lien  was  waived  or  not. 
Hence,  we  do  not  consider  this  question. 

There  is  no  error  in  the  rulings  of  the  court  on  the  demurrer 
to  the  bill,  and  the  decree  is  affirmed. 


Seals  V.  Phelffer  &  Co. 

Bill  in  Equity  hy  Creditors  to  set  aside  Fraudulent  Conveyance. 

1.  Mullifariousness. — A  bill  filed  by  simple-contract  creditors  (Code, 
§  3886),  seekinj;  to  set  aside,  on  the  ground  of  fraud,  a  conveyance  exe- 
cuted by  their  deceased  debtor  to  his  wife,  and  to  subject  the  property 
to  the  satisfaction  of  their  debts,  and  also  to  compel  the  settlement  of  a 
subsequent  assignment  by  the  debtor  for  the  benefit  of  his  creditors,  to 
remove  the  trustee,  and  to  have  a  receiver  appointed  for  the  assets  in  his 
hands,  is  multifarious,  since  the  debtor's  wife  has  no  interest  in  the  liti- 
gation concerning  the  property  conveyed  by  the  assignment,  and  the 
assignee  has  no  interest  in  the  litigation  about  the  property  conveyed 
to  her. 

2.  Conveyance  by  husband  to  wife  ;  validity  as  against  creditors. — The 
conveyance  by  a  husband  to  his  wife,  here  assailed  by  subsequent  credi- 
tors on  the  ground  of  fraud,  was  held  fraudulent  and  void,  on  substan- 
tially the  same  facts,  in  the  case  of  Seals  v.  Robirison  &  Co.,  at  the  last 
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term  (which  see,  in  75  Ala.  363) ;  and  the  court  adheres  to  the  conclusion 
then  announced. 

3.  I'lirrhitge  at  sheriff's  sale,  by  fraudnlent  grantee. — A  fraudulent 
jrrantee  of  property  may  become  the  purchaser  at  a  sale  under  execution 
liavinjr  a  paramount  lien,  and  thereby  acquire  a  title  which  will  prevail 
over  subsequent  creditors  seeking"  to  set  aside  his  conveyance  on 
the  ground  of  fraud,  leaving  them  nothing  but  the  statuU^>ry  nght  of  re- 
demption. 

4.  St'itntur;/  right  of  redemption  ;  not  extended  in  equity. — The  right  of 
redemption,  ^dven  by  statute  to  iud^nnent  creditors  (Co«le,  ^§  2881-82), 
can  not  be  ext»'nde<l  by  a  court  of  equity  to  creditors  by  simple  contract 
only,  although  their  debts  are  ascertained  and  adjudged  by  the  dec-ree. 

Appeal  from  the  Chancery  Gonrt  of  Pike. 

Heard  l)t'f(»rc  the  Hon.  John  A.  Foster. 

The  ori<rinal  bill  in  tliis  case  was  Hied  on  the  2l8tSepteml)er, 
18S2,  l)y  Pheiffer  6^  Co.,  merchants  and  partners  doing  hiisi- 
ness  in  the  city  of  New  York,  and  several  otiier  creditors  of 
S,  J.  Seals,  dece;ised,  who  was,  at  the  time  of  his  death,  or  a 
sliort  time  before,  entjaged  in  business  as  a  merciiant  in  the 
town  of  Troy  in  said  county  of  Pike ;  against  Mrs.  II.  C.  Seals, 
the  widow,  and  the  several  minor  children  of  said  decedent, 
and  against  W.  A.  Weldon,  who  was  the  father  of  Mrs.  Seals; 
and  sought  to  set  aside,  on  the  ground  of  fraud,  a  conveyance 
of  propert}'  executed  by  said  decedent  to  his  wife,  and  to  have 
the  property  subjected  by  sale  to  the  satisfaction  of  the  com- 
plainants' debts.  The  conveyance  to  Mrs.  Seals,  a  copy  of 
which  was  made  an  exhibit  to  the  bill,  was  dated  tiie  17th 
June,  1881,  but  was  not  filed  for  record  until  the  9th  January, 
1882;  and  the  bill  alleged  that  it  was  fraudulently  ante-dated, 
or,  if  executed  and  delivered  on  the  day  of  its  date,  was  fraud- 
ulently withheld  from  record,  and  that  the  complainants' 
several  debts  were  contracted  on  the  faith  of  the  property 
conveyed  by  it,  and  in  ignorance  of  its  existence.  The  consid- 
eration recited  in  the  deed  was  natural  love  and  affection,  and 
the  property  conveyed  consisted  of  two  brick  store-houses  and 
other  lots  situated  in  the  town  of  Troy,  which  the  bill  alleged 
was  all  the  real  estate  then  owned  by  said  S.  J.  Seals.  The 
complainants'  debts,  or  most  of  thetn,  were  contracted  after  the 
date  of  this  conveyance ;  and  the  bill  sought  to  set  it  aside  on 
the  ground  of  fraud  in  fact. 

Said  S.  J.  Seals  died,  intestate,  on  or  about  the  29th  Febru- 
ary, 1882,  having  executed,  a  few  days  before  his  death,  a  deed 
of  assignment  conveying  all  his  property  (except  the  exemp- 
tions allowed  him  by  law),  by  general  words  of  description,  to 
said  W.  A.  Weldonas  trustee,  for  the  benefit  of  all  his  cred- 
itors equally,  authorizing  him  to  sell  the  property,  and  to  apply 
the  proceeds  to  the  payment  ^>r/>  tart/o  of  his  debts.  The  exe- 
cution of  this  assignment  was  alleged  in  the  original  bill,  and 
the  trustee  was  inude  a  defendant  to  the  bill,  but  no  relief  wa^ 
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asked  against  hitn  ;  and  it  was  also  alleged  that  no  letters  of 
administration  had  ever  been  granted  on  the  estate  of  said  de- 
cedent, and  that  there  was  no  necessity  for  any  administration, 
as  lie  left  no  property  subject  to  administration.  An  amended 
bill  was  afterwards  filed,  alleging  the  grant  of  administration 
to  the  sheriff  virtute  officii,  and  making  him  a  party  defendant ; 
alleging,  also,  that  said  Weldon,  the  trustee  in  the  deed  of 
assignment,  had  failed  and  neglected  to  collect  the  assets  which 
were  available  for  the  payment  of  debts,  had  failed  to  redeem 
the  real  estate  conveyed  to  Mrs.  Seals  (which  had  been  sold 
under  execution),  although  it  brought  much  less  than  its  real 
value,  and  he  had  ample  funds  to  redeem  it,  and  had  been 
guilty  of  other  violations  of  his  duty  as  trustee ;  and  therefore 
praying  that  he  be  compelled  to  make  a  settlement  of  his  ac- 
counts as  trustee,  that  he  be  removed,  and  that  a  receiver  of 
the  property  and  assets  be  appointed. 

A  guardian  adlitem  was  appointed  for  the  infant  defendants, 
and  tiled  a  formal  answer  for  them.  An  answer  to  the  orig- 
inal bill  was  filed  by  Mrs.  Seals,  and  also  an  answer  to  the 
amended  bill ;  in  which  she  denied  the  charges  of  fraud, 
asserted  the  validity  of  the  conveyance  to  her,  and  set  up  a 
purchase  by  her  of  a  part  of  the  property  at  sheriff's  sale,  un- 
der an  execution  older  than  the  date  of  her  deed  of  gift ;  and 
in  her  answer  to  the  amended  bill  she  incorporated  a  demurrer, 
on  the  grounds  of  multifariousness,  misjoinder,  and  want  of 
equity.  The  trustee  and  the  administrator,  each,  adopted  the 
answer  and  demurrer  of  Mrs.  Seals,  and  each  insisted  that  he 
had  no  right  to  attack  the  deeds  executed  by  the  decedent,  or 
to  redeem  the  property  sold  under  the  execution.  The  deed  of 
gift  to  Mrs.  Seals,  here  assailed  on  the  ground  of  fraud,  is  the 
same  deed  which  was  assailed  by  creditors  in  the  case  of  Seals 
V.  Bohinson  cfc  Co.,  at  the.  last  term  (75  Ala.  36^);  and  the 
depositions  taken  in  that  case  were,  by  consent,  used  in  this. 

The  chancellor  overruled  the  demurrer,  on  all  the  grounds 
specially  assigned  ;  and  on  final  hearing,  on  pleadings  and 
proof,  holding  that  the  complainants  were  entitled  to  the  relief 
sought  by  their  bill,  he  declared  the  deed  to  Mrs.  Seals  to  be 
fraudulent  and  void  as  against  them,  and  ordered  the  property 
to  be  sold  by  the  register,  unless  the  amounts  ascertained  and 
adjudged  to  be  due  to  the  several  complainants  respectively 
were  paid  within  ten  days  after  the  adjournment  of  the  court ; 
further  declaring  that  said  sale  "is  subject  to  any  rights 
acquired  by  G.  F.  Holloway  and  Mrs.  R.  0.  Seals  in  the  pur- 
chase of  any  of  said  property  at  the  sheriff's  sale,  the  said 
complainants  being  allowed  to  pay  to  each  of  said  purchasers 
(G.  F.  Holloway  and  R.  C.  Seals)  the  amount  paid  by  them 
respectively  at  said  sheriff's  sale,  with  interest  at  the  rate  of  ten 
Vol.  lxxvii. 
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percent,  per  annum,  and  all  other  lawful  charges,  for  improve- 
ments or  otherwise." 

The  appeal  is  sned  out  in  the  name  of  R.  C.  Seals  et  al.;  and 
the  errors  assicrued  are,  the  overruling  of  the  demurrers  to  the 
bill,  and  the  final  decree. 

M.  N.  Oakmslk,  for  the  appellants. — (1.)  The  hill,  as 
amended,  was  deninrrable  for  mnltifarionsness,  and  also  for 
misjoinder;  Mrs.  Seals  having  no  interest  whatever  in  the 
litigation  with  the  assignee,  and  he  having  no  connection  with 
the  litigation  concerning  the  conveyance  to  her. —  Mcintosh  v. 
Alexander,  16  Ala.  87:  Chapman  v.  Chunn^b  Ala.  597;  AVn- 
nedi/  V.  Kennedy,  2  Ala.  573 ;  CoUnim  v.  Broughton^  9  Ala. 
351  \^Meachem  v.  Williams,  9  Ala.  842.  (2.)  As  to  the 
validity  of  the  deed  to  Mrs.  Seals,  the  question  is  again  sub- 
mitted to  the  consideration  of  the  court.  (3.)  Aside  from  the 
validity  of  that  deed,  Mrs.  Seals  sets  up  her  purchase  at 
sheriff's  sale  under  an  execution  having  a  paramount  lien; 
and  the  validity  of  rhe  title  thus  acquired  is  not  assailed,  but 
is  recognized  by  the  decree  allowing  the  complainants  to  re- 
deem. (4.)  Only  judgment  creditors  have  a  statutory  risfht  of 
redemption,  and  the  complainants  are  not  judgment  creJiitors. 
Code,  I  2881 ;  Thoniason  v.  Scales,  12  Ala.  309. 

Gardner  tfe  Wiley,  contra,  cited  Seals  v.  Robinson  db  Co.^ 

75  Ala.  363. 

CLOPTOX,  J. — The  courts  have  generally  recognized  the 
impracticai)ility  of  establishing  any  positive,  definite  or  inflex- 
ible rule.  l)y  which  to  determine  the  (jue8ti(»n  of  multifarious- 
ness. Much  discretion  is  necessarily  left  with  the  chancellor 
in  deciding  on  the  circumstances  of  each  case,  -  not  an  arbi- 
trary discretion,  but  to  be  governed  by  settled  principles  of 
equity  pleading.  The  court  endeavors  to  adopt  such  course 
as  "will  i)est  promote  the  due  administration  of  justice,  with- 
out multiplying  unnecessary  litigation  on  the  one  hand,  or 
drawing  suitors  into  needless  and  oppressive  exj>ense8  on  the 
other."  The  rule  most  generally  applied  is,  that  the  bill  will 
be  held  multifarious,  where  different  claims  are  united  in  the 
same  bill,  there  being  no  common  ligament  betwern  them 
or  material  parts,  and  the  case  of  each  dfffiidant  being  sepa- 
rate and  distinct  from  the  «>ther  defendants. — Kenned ij  r.  Ken- 
nedy, 2  Ala.  571  ;  Meaehem  v.  Williams,  9  AU.  8-12;  Waller 
V.  Taylor,  42  Ala.  297. 

The  amended  l)ill  seeks  to  vacate  as  fraudulent  a  conveyance 
of  real  estate  made  by  S.  J.  Seals  t(t  his  wife,  and  to  subject 
the  property  to  the  payment  of  complainants'  debts,  and  also 
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to  compel  AVeldoii,  to  whom  S.  J.  Seals  executed  an  assign- 
ment for  the  benefit  of  his  creditors  subsequently  to  the  con- 
veyance to  his  wife,  to  make  settlement,  to  remove  him,  and  to 
appoint  a  receiver  of  the  assets  in  his  hands  as  such  assignee. 
By  reference  to  the  bill  and  amendment,  it  is  a))parent  that, 
although  the  coniplainants  assert  an  equital)le  claim  against 
both  these  defendants,  the  claims  are  entirely  different,  and 
tliat  the  assignee  has  no  interest  in,  nor  connection  with  the 
property  conveyed  to  Mrs.  Seals,  and  that  Mrs.  Seals  has  no 
interest  in  nor  connection  with  the  property  embraced  in  the 
assigmnent,  or  the  assignment  itself.  The  case  of  each  de- 
fendant is  separate  and  distinct  froin  that  of  the  other.  The 
union  of  these  different  claims  in  one  bill  can  not  be  maintained 
on  the  ground  of  avoiding  a  multiplicity  of  suits,  as  not  more 
than  two  suits  are  required  to  settle  both  claims  The  de- 
murrer for  multifariousness  should  have  been  sustained. 
Ahernathy  v.  BanMiead^  71  Ala.  190. 

As  the  claim  against  Weldon  as  assignee  does  not  appear  to 
have  been  pressed,  but  to  have  been  waived  or  abandoned,  and 
as  no  decree  was  made  affecting  his  rights,  we  probably  would 
not  have  considered  overruling  the  demurrer  a  reversible 
error,  if  the  decree  were  correct  in  all  other  respects. 

2.  In  Seals  v.  Rohinson  <&  Co.^  at  the  last  term  (75  Ala.),  the 
conveyance  to  Mrs.  Seals  from  her  husband  was  considered  by 
this  court  on  substantially  the  same  facts  contained  in  this  re- 
cord, and  was  then  declared  fraudulent  as  against  his  subse- 
quent creditors.  We  find  no  reason  to  depart  from  the  de- 
cision then  made. 

3.  Mrs.  Seals,  however,  sets  up  another  title  to  a  portion  of 
the  property.  It  appears  that  a  part  of  the  real  estate  con- 
veyed to  her  was  subsequently  sold  under  executions  having  a 
paramount  lien,  a  part  of  which  was  purchased  by  Holloway, 
and  a  part  by  her,  at  the  sheriff's  sale.  When  the  property 
was  aliened  to  her,  she  took  the  estate  incumbered  with  this 
charge.  The  consummation  of  the  sale,  by  the  delivery  of  the 
sheriff's  deed,  vested  in  the  purchasers  the  estate  of  the  de- 
fendant in  execution,  subject  to  levy  and  sale.  The  title  of 
the  purchasers  had  relation  to  the  origin  of  the  lien,  and  over- 
rides the  conveyance  to  Mrs.  Seals.  Conceding  that  the  convey- 
ance is  fraudulent,  she  had  the  right  to  purchase  at  the  sheriff's 
sale;  and  if  her  purchase  is  hona  jide,  she  acquired  a  valid 
title.  The  fraud  of  the  first  conveyance  does  not  taint  and 
vitiate  a  subsequent  purchase  in  good  faith.  All  that  was  left 
to  the  creditors  of  her  husband,  was  the  naked  statutory  right 
of  redemption. 

4.  The  right  to  redeem  real  estate,  sold  by  the  sheriff  under 
execution,  being  derived  from  and  dependent  on   the  statute, 
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Can  not  be  exercised  by  any  person,  otber  than  the  defendant  in 
execution,  or  a  judj;nient  creditor :  and  the  right  of  a  judg- 
ment creditor  to  redeem  is  not  complete,  and  can  not  be  en- 
forced HI  equity,  unless  there  has  been  an  antecedent  compli- 
ance with  all  the  statutory  requirements,  or  an  excuse  f<»r  non- 
compliance without  fault  or  neglect  on  his  part. —  Thomamn 
V.  Scales,  12  Ala.  ;U2 ;  .W//-  v.  PhUUpx^  27  Ala.  11>3 ;  Searcy 
V.  Oates,  68  Ala.  111.  The  ('hancery  C«»urt  is  witlu)Ut  {>ower 
or  jurisdiction  to  confer  tlie  right  on  a  simple-contract  creditor. 

The  eom|)Iaiiiants,  being  only  simple-contract  creditors,  can 
assert  no  claim  against  the  property  S(»ld  by  the  sherilf,  other 
than  by  an  attack  on  the  piirchasc  a«  fraudulent.  This  is  the 
extent  of  the  riglit,  given  by  the  statute,  to  a  creditor  without 
a  lien.  The  court  did  ri(»t  tind  the  purchase  by  Mrs.  Seals  at 
the  execution  sale  fraudulent,  but  treated  and  recognized  it  as 
valid,  by  decreeing  that  (•(•iiiplainants  might  redeem.  When  the 
court  ascertained  the  validity  of  the  purchase  against  com- 
plainants, its  power  to  dispose  of  the  property  ended,  and 
nothing  renujined  but  to  dismiss  the  bill  as  to  it.  The  court 
was  without  jurisdiction  to  divest  Mrs.  Seals  or  IloUoway  of 
title,  and  vest  it  in  complainants,  by  njode  of  redemption.  For 
this  error,  the  decree  must  be  reversed. 

Reversed  and  remanded. 


Hamilton  i\  Maas  &  Brother. 

Special  Action  for  Dainayes,  by  Mortgagee  of  Crops^  against 
Purchaser  with  Notice  of  Lien. 

.1.  Whether  conrryunce  is  mortgage  or  cron-lien  for  advances. — An  in- 
strument convoying  tlie  crops  to  be  grown  during  the  year,  in  form  de- 
claring a  statutory  lien  for  advances  made  an<l  to  be  made  (Code, 
^(j  328(>-7),  is  effective  only  as  a  mortgage,  on  proof  that  it  was  given  to 
secure  an  antece<lent  debt,  and  that  no  advances  were  in  fact  made  on 
the  faith  of  it. 

2.  Di'.icrijttion  of  personal  properly  conveyed. — A  mortgage  Miiich  con- 
veys "all  of  the  crops  of  corn,  cotton  and  cotton-seed,  and  crops  of  every 
other  name  and  description,  to  l>e  grown  this  year  in  said  county,"  is 
not  void  for  uncertainty,  but  is  valid  and  operative  to  convey  all  the 
crops  grown  in  said  county  by  the  gjantor  or  njortgagor. 

3.  Contlictitig  liens  for  rent,  adi-ances,  and  under  mortgage  of  cropt. 
The  landli)rd's  lien  for  rent  (Co<le,  §  34«»7)  is  suiMjrior  to  that  of  a  mort- 
gagee of  the  crops,  though  the  mortgage  was  given  l)efore  the  l>eginning 
of  the  year;  and  if  the  landlord  makes  advances  to  enable  his  tenant  to 
raise  a  crop,  not  only  on  the  rented  lands,  but  also  on  other  lands  owned 
by  the  tenant  himself,  taking  a  crop-lien  note  and  mortgage  (Code, 
§^  3286-7),  the  lien  of  this  instrument  is  superior  to  that  of  the  prior 
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mortgage,  if  the  latter  was  given  only  for  an  antecedent  debt ;  but  the 
lien  of  the  mortgage  must  prevail  at  law,  against  a  note  given  for  the 
unpaid  purchase-money  of  land,  though  called  rent,  and  payable  in  cot- 
ton, and  assigned  to  the  landlord  of  the  maker. 

4.  Action  for  damages,  by  raortcfagee  of  cropa;  against  landlord  with 
prior  lien. — A  mortgagee  of  crops  grown  on  rented  lands  may  maintain 
a  special  action  on  the  case  against  the  landlord,  who,  having  notice  of 
the  mortgage,  seized  and  sold  the  entire  crop  under  his  prior  lien  for 
rent  and  advances,  the  proceeds  of  sale  exceeding  the  amount  of  his 
claim  ;  and  is  entitled  to  recover  the  excess. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jona.  Haralson. 

This  action  was  brought  by  Posey  Hamilton,  against  Maas 
&  Brother,  late  partners  in  business;  and  was  commenced  on 
the  26th  March,  1883.  The  complaint  contained  but  a  single 
count,  which  claimed  $1,000  as  damages,  for  that  one  Robert 
Moore  became  and  was  indebted  to  plaintiff,  on  the  7th  No- 
vember, 1881,  in  the  sum  of  $-100,  for  which  he  executed  to 
plaintiff,  on  that  day,  his  promissory  note  payable  October  Ist, 
1882,  and  a  mortgage  to  secure  the  payment  of  the  same, 
"whereby  he  conveyed  to  plaintiff  all  crops  of  corn,  cotton 
and  cotton-seed,  and  crops  of  every  other  kind  and  description, 
to  be  grown  by  said  Moore  during  the  year  1882  in  said  county 
of  Dallas ;  and  said  defendants,  well  knowing  of  said  debt,  and 
of  the  making  of  said  note  and  mortgage,  and  for  the  purpose 
of  preventing  plaintiff  from  collecting  his  said  debt,  or  getting 
the  benefit  of  the  lien  given  by  said  mortgage  on  the  cotton 
raised  by  said  Moore  during  said  year,  to-wit,  ten  bales  of  cot- 
ton, each  weighing  about  400ft)s ,  and  each  of  the  value  of 
$50,  did,  to-wit,  on  the  1st  day  of  November.  1882,  take  the 
said  cotton  into  their  possession,  and  wrongfully  sell  and  dis- 
pose of  the  same;  whereby  })laintiff  has  been  prevented  from 
enforcing  his  lien  on  said  cotton,  and  has  lost  his  said  debt." 
The  cause  was  tried  on  issue  joined  on  the  plea  of  not  guilty  ; 
and  a  trial  by  jury  being  waived,  on  all  the  evidence  adduced, 
the  court  rendered  judgment  as  on  verdict  for  the  defendants. 
The  plaintiff  duly  excepted  to  this  ruling  and  judgment,  and 
he  here  assigns  tlie  same  as  error.  The  bill  of  exceptions  pur- 
ports to  set  out  all  the  evidence  in  full,  but  it  is  only  necessary 
to  state  the  material  facts  bearing  on  the  points  decided  by 
this  court. 

The  pliiintiff's  mortgage  wns  dated  Noveniber  7th,  l^Sl.and 
was  duly  filed  for  recdrd  in  tkie  Proliate  Court  of  Lowndes 
County,  on  the  'Sd  Decemlier,  l.sSl.  It  was  in  the  form  of  a 
crop-lien  for  advances  made  and  to  be  made,  as  evidenced  by  a 
promissory  note  for  $400;  declaring  "that  said   advances,  or 

the  amount  thereof,  shall  be  a  lien  on  my  crops  grown   on 

plantation  in county,  Alabama,  the  present  year,    1882." 
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The  plaintiff,  testifyinnj  as  a  witness  f(»r  himself  on  the  trial, 
admitted  that  no  advances  whatever  were  made  under  this  in- 
strument for  the  year;  and  stated  that  he  only  claimed  $242.30, 
the  amount  of  Moore's  antecedent  indehtedness  to  him  at  the 
time  the  mortgage  was  executed.'  1  he  property  conveyed  hy 
the  mortorajje  was  thus  descril>ed.  '"AH  of  the  crops  of  c«»rn 
and  c(itton  and  cotton-seed,  and  crops  of  every  other  nanie  and 
description,  to  he  jjrown  this  year,  lh82,  in  said  county  ;"  also, 
two  horses,  particularly  described,  one  wa^on,  and  a  small 
])arcel  of  land  containing  "twenty  two  (22)  acres,  more  or  less." 
The  plaintiff  admitted,  also,  that  he  had  not  foreclosed  the 
mortgage  on  the  horses.  The  mortgagor  was  !iot  al)le  to  read 
or  write,  and  his  name  to  the  njortgage  was  signed  by  mark 
only,  which  was  attested  by  two  witnesses,  one  of  whom  was 
the  plaintiif's  clerk  and  agent,  by  whom  it  was  written,  or  the 
blanks  in  the  printed  form  filled  up  at  the  time  <»f  its  execu- 
tion. It  was  a  controverted  question,  whether  the  land  was 
included  in  the  mortgage  by  the  authority  of  the  mortgagor, 
or  whether  he  knew  that  it  was  included  when  he  executed  the 
instrument ;  the  plaintitf  and  his  said  clerk  testifying  afllrma- 
tively  for  him,  while  the  mortgagor  himself  testified,  as  a  wit- 
ness for  the  defendants,  that  he  did  not  intend  to  include  the 
land,  and  did  not  know  that  it  was  included.  The  decision  of 
this  court  renders  it  unnecessary  to  state  the  evidence  bearing 
on  this  point. 

It  appeared  that  Moore  cultivated  three  small  parcels  of  land 
during  the  year  18?^2:  1st,  the  tract  descrilnjd  in  the  mort- 
gage to  plaintiff,  which  was  conveyed  to  him  by  W.  A.  Rice 
and  wife,  by  deed  dated  20th  Dececnber,  1879,  and  of  which  he 
cultivated  from  fifteen  to  seventeen  acres;  2d,  a  parcel  of  land 
called  the  "  Lewis  place."  which  the  defendants  rented,  and 
then  sub  rented  to  him ;  3d,  a  small  parcel  of  land,  which  be- 
longed to  one  T.  B.  Summerville,  the  defendants'  clerk  and 
agent,  who  had  agreed  to  sell  and  convey  it  to  said  Moore,  and 
Moore  had  paid  !?10(»,  one-half  of  the  agreed  price.  The  entire 
crop  of  cotton  raised  by  Moore  during  the  year  1882,  on  these 
three  parcels  of  lands,  was  nine  bales;  and  these  were  ginned 
and  packed  i)y  one  I'nderwood,  for  the  defendants,  and  were 
received  and  sold  by  them.  I'nderwood  testified,  as  a  witness 
for  the  plaintiff,  to  the  weight  of  these  several  bales;  and  other 
witnesses  for  the  plaintiff  testified,  th:it  cotton  was  worth  at 
that  time  about  ten  cents  per  pound.  The  defendants  claimed 
the  cotton  under  a  mortgage  and  crop-lien  for  advances  for 
and  during  the  year  1882,  which  was  in  the  same  form,  and 
conveyed  the  crops  and  horses  by  the  same  words,  as  the  mort- 
gage to  plaintiff,  but  was  dated  January  2d,  18s»2 ;  and  they 
proved  that  they   had   made  advances  under  this  instrument 
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amounting  to  S238,  besides  $41  for  ginning,  packing,  &c.  They 
also  claimed  $50  for  the  rent  of  the  land  called  the  "Lewis 
place."  which  they  had  themselves  leased  from  the  owner  for  the 
year  1882,  and  sub-rented  it  to  said  Moore  for  $50,  taking 
his  note  for  the  amount,  which  was  dated  January  2d,  1882, 
and  signed  by  said  Moore,  by  which  he  promised  to  pay  to  said 
Summerville,  on  the  1st  Septen)ber,  1882,  "two  and  one-half 
bales  of  cotton,  to  weigh  1,250  lbs.,  and  to  class  middling,  for 
rent  of  house  and  twelve  acres  of  land  for  the  year  1882,  being 
the  same  house  and  land  now  occupied  by  "  said  Moore.  This 
note  was  assigned  by  said  Summerville  to  defendants  "foi" 
value  received,"  as  the  assignment  recited,  and  the  assignujent 
was  without  date;  but  Summerville  testified  that  it  was  made 
about  the  Ist  February,  1882,  in  consideration  of  $100  paid  to 
him  by  defendants.  As  to  the  parcel  of  land  mentioned  in  this 
note,  it  was  shown  tiiat  Summerville  had  sold  it  to  Moore, 
about  the  beginning  of  the  year  1880,  or  1881,  at  the  agreed 
pi'ice  of  $200,  one-half  of  which  was  paid  in  cash,  and  had  ex- 
ecuted a  bond  conditioned  for  titles  to  be  made  on  payment  of 
the  balance,  wiiich  fell  due  about  December,  1881,  or  the  1st 
January,  1882,  There  were  some  negotiations  between  plaintiff 
and  Moore  about  the  payment  of  this  balance,  which  resulted 
in  nothing,  because  Moore  vi^anted  the  title  conveyed  to  his 
wife.  The  evidence  as  to  these  negotiations  was  contradictory, 
but  it  is  not  material  to  the  points  decided  by  this  court.  The 
money  not  having  been  advanced  by  plaintiff,  a  new  contract 
was  made  between  Moore  and  said  SumnTerville,  as  each  of 
them  testified  in  substance  ;  the  bond  for  title  M'as  surrendered 
to  Summerville,  and  the  n<>te  for  rent  executed  by  Moore;  and 
it  further  appeared  that,  after  the  payment  or  satisfaction  of 
this  note  out  of  the  cotton  received  by  defendants,  Summer- 
ville executed  a  deed  for  the  land  to  Moore's  wife. 

The  judgment  on  the  evidence  is  the  only  matter  assigned 
as  error. 

White  &  White,  for  the  appellant. — The  plaintiff's  mort- 
gage is  not  void  for  uncertainty  in  the  description  of  the  crops 
conveyed. — JEllis  v.  Martiii^  60  Ala.  394.  The  defendants 
were  chargeable  with  notice  of  plaintiff's  prior  lien. — Boggsv. 
Price,  64  Ala.  514.  The  plaintiff's  right  of  action  is  sup- 
ported by  Hussey  v.  Peebles,  53  Ala.  432  ;  Collier  v.  Faulk  S 
Martin,  69  Ala.  58.  If  the  defendants  had  a  prior  lien  for 
rent  or  advances,  it  was  incumbent  on  them  to  show  the  amount, 
and  the  particular  cotton  to  which  their  Hen  attached  ;  and  they 
can  claim  no  advantage  from  the  confusion  and  intermingling 
of  the  cotton. — Burns  v.  Carnphell,  71  Ala.  288.  The  note 
for  unpaid  purchase-money  was  not  a  lien  on  the  crops. — 58 
Ala.  438. 
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W.  C  Ward,  contra. — The  plaintiff's  mortgage  purports  to 
convey  all  the  crops  raised  in  Ivowndes  county  during  tlie  year 
1882,  and  is  void  for  indetiniteness  and  generality  of  descrip- 
tion.— Jones  on  Chattel  Mortgages,  ^^  55,  56,  (53.  It  is  void 
as  to  the  crops  raised  on  the  "  Lewis  place,"  I)ecau8e  that  place 
was  not  rented  by  Moore  when  he  executed  the  conveyance, 
and  he  had  no  potential  property  in  any  crop  he  might  after- 
wards raise  on  it. — Jones  on  Chattel  Mortgages,  §  140.  The 
instrument  is  supported  only  by  an  antecedent  debt  as  its  con- 
sideration, and  has  no  effect  as  a  crop-lien. — Comer  v.  iJuuiel, 
69  Ala.  434;  Pearson  v.  Ecans,  01  Ala.  416.  As  against  a 
mortgage,  though  of  prior  date,  the  defendant's  lien  for 
rent  and  advances  must  prevail. — Code,  4$  3467.  On  the  evi- 
dence, Moore's  note  to  Summervillo,  held  by  defendants  as 
assignees,  was  a  valid  claim  for  rent,  the  original  contract  of 
purchase  having  been  rescinded  by  the  mutual  agreement  of  the 
parties.  These  several  sunis  aggregate  more  than  the  proceeds 
of  sale  of  the  cotton,  at  the  price  proved  ;  and  if  there  was  an}' 
excess,  plaintiff  could  not  recover  it  in  this  form  of  action,  the 
gist  of  which  is  the  tortious  or  wrongful  disposal  of  the  cotton. 
As  defendants  had  a  prior  lien  and  possession  of  the  cotton, 
their  sale  of  it  was  not  unlawful ;  and  if  plaintiff  has  any  remedy 
against  them,  it  is  by  action  for  money  had  and  received,  or  by 
bill  in  equity  for  an  account.  Xor  does  he  show  that  he  was 
injured  b}'  the  sale  of  the  cotton,  since  he  has  never  foreclosed 
his  mortgage  on  the  horses. 

STONE,  C.  J. — The  conveyance  to  Hamilton  sin)  ply  seen  res 
an  antecedent  del>t,  and  is  therefore  etfeotivL*  only  as  a  mort- 
gage. It  is  Contended  this  mortgage  is  void,  on  account  of  its 
indetiniteness.  The  descriptive  clause  is  in  the  foll(»wing 
language:  "All  of  the  crops  of  corn  and  cotton  and  cotttm 
seed,  an<i  crops  of  every  other  name  and  diseription  to  be  grown 
this  year,  18.*^2,  in  said  county,''  [Lowndes  county.]  We  think 
the  plain  import  of  this  language  is,  that  it  conveyed  the  crops 
to  be  grown  that  year,  in  that  county,  by  M<K)re.  the  mortgag(»r. 
This  he  could  convey,  and  we  will  not  impute  to  him  the  fruit- 
less intenti(»n  of  attempting  the  impossible.  It  was  a  sufficient 
pledge  of  Moore's  crop,  t<»  be  grown  that  year  in  that  county. 
Ellis  V.  Martin^  60  Ala.  394.  Plaintiff  made  a8utiicient/*/*/;wa 
facie  case. 

Maas  6c  Brother  had  a  valid  crop-lien  and  mortgage  duly 
recorded,  and  they  made  advances  under  section  3286  of  the 
Code,  which  fastened  a  lien  on  the  crop,  superior  to  Hamilton's 
mortgage.  They  were  also  landlords  of  the  lands  known  as  the 
"Lewis  place,"  and  for  the  agreed  rent,  fifty  dollars,  had  also 
a  lien  for  that  sum,  on  the  crop  grown  on  that  land,  which  was 
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superior  to  ITamilton's  claim.  The  note  for  twelve  hundred 
and  fifty  pounds  of  cotton,  payable  to  Sinninerville,  thonjjh 
called  rent,  was  not  rent.  It  was  hut  a  renewal  of  the  unpaid 
purchase-money  liability.  As  proof  of  this,  the  agreement  was, 
that  when  that  note  was  paid,  Snmmerville  was  to  make  title 
to  the  land.  Land-rent  and  purchase-money  are  not  the  same 
thino;.  The  result  of  these  principles  is.  that  for  the  rent  of  the 
Lewis  land,  and  for  advances  properly  made  byMaas  &  Brother, 
they  were  entitled  to  be  first  paid  out  of  the  cotton.  Hamil- 
ton's right  is  superior  to  any  other  claim  asserted  by  them. 

The  testimony  in  this  record  is,  in  some  respects,  wanting  in 
precision.  It  is  not  shown  precisely  what  sum  of  defendant's 
claim  is  for  team,  provisions  and  farming  implements,  or  money 
with  which  to  purchase  the  same;  articles  for  which  the  statute 
secures  a  preferred  lien.  As  we  understand  the  testiniony, 
these  items  amount  to  about  $238.  For  girming,  packing  and 
hauling  the  cotton  to  market,  or  to  the  gin,  $4L  Add  the 
rent  of  the  "Lewis  place,''  $50,  and  we  have  a  total  of  three 
hundred  and  twenty-nine  dollars,  for  which  Maas  &  Brother 
have  a  first  lien.  Nor  are  we  informed  for  what  sum  the  cot- 
ton was  sold.  Underwood,  the  ginner,  gives  what  he  says  were 
the  weights  of  the  bales,  aggregating  three  thousand  nine  hun- 
dred and  nine  pounds.  There  is  proof  that  cotton  of  this  qual- 
ity was  then  worth  about  ten  cents  a  pound.  This  would  give 
three  hundred  and  ninety  90-100  dollars  as  the  value  of  the 
cotton ;  an  excess  of  more  than  sixty  dollars  over  Maas  & 
Brother's  rightful  first  lien.  On  the  testimony  in  this  record, 
Hamilton  was  entitled  to  a  judgment  for  that  sum,  with  in- 
terest. 

Reversed  and  remanded. 


Martin  v.  Blanchett. 

Statutory  Attachment  hy  Landlord^  for  Advances. 

1.  Verbal  lease  for  one  year,  commencing  at  future  day;  attachment 
for  adi'anceK. — Although  a  verbal  lease  for  the  term  of  one  j'ear,  to  com- 
mence at  a  future  da}',  is  void  under  the  statute  of  frauds  (Code,  §  2121) ; 
yet,  if  the  tenant  takes  possession  under  the  lease,  and  pays  the  rent  as 
stipulated,  this  imparts  validity  to  the  contract,  creates  the  relation  of 
landlord  and  tenant  between  the  parties,  and  drives  the  landlord  a  right 
to  an  attachment  against  the  crop  for  advances  made  during  the  year. 

2.  Statute  of  frauds;  how  pleaded. — The  statute  of  frauds  as  a  defense, 
if  not  specially  pleaded,  is  waived,  and  is  not  available  under  the  gen- 
eral issue. 

Vol.  Lxxvn. 
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Appeal  from  the  Circuit  Court  of  Barbonr. 

Tried  before  tlie  Hon.  H.  C.  Speakk. 

This  action  was  brought  by  Columbus  Martin,  against  Lemuel 
Blanchett,  to  recover  the  sum  of  $300,  alleged  to  be  due  to  the 
plaintiff  as  landlord,  for  advances  n)ade  by  him  to  enable  the 
defendant,  his  tenant,  to  make  a  crop  on  the  rented  lands  dur- 
ing the  year  1883;  and  was  commenced  by  attachment  against 
the  defendant's  crop,  sued  out  on  the  22d  November,  18JS3,  on 
the  ground  that  the  defendant  had  removed  a  part  of  the  crop 
from  the  rented  premises,  without  the  consent  of  the  plaintiff, 
and  without  paying  for  said  advances.  "On  the  trial,"  as  the 
bill  of  exceptions  states,  "  the  general  issue  being  ))]eaded,  the 
plaintiff  proved  that,  about  the  Ist  December,  1882,  he  rented 
land  to  the  defendant  for  the  year  1883,  for  the  agreed  price  of 
six  bales  of  cotton.  The  proof  showed,  also,  that  the  contract 
of  renting  was  not  in  writing;  that  the  defendant  took  pos- 
session of  the  land  in  December,  1882,  two  or  three  days  after 
the  contract  was  made,  occupied  and  cultivated  the  same  during 
the  year  1883,  and  paid  the  six  bales  of  cotton,  agreed  rent, 
from  the  crops  grown  on  the  rented  lands  that  year.  The  proof 
showed,  also,  that  after  the  Ist  January,  1883,  and  while  the 
defendant  was  in  the  use  and  occupancy  of  the  lands,  the 
plaintiff  made  advances  to  him  to  the  amount  of  $320,  in  a 
mule,  money  and  provisions,  to  enable  him  to  cultivate  the 
land,  gather,  save  and  prepare  the  crop  for  market ;  and  that 
the  debt  for  said  advances  had  not  been  paid.  This  was  all 
the  evidence  in  the  case.  The  court  thereupon  charged  the 
jury,  at  the  rennest  of  the  defendant,  that  the  contract  of 
renting,  not  being  in  writing,  was  void ;  that  the  relation  of 
landlord  and  tenant  did  not  subsist  between  the  parties  under 
said  contract ;  that  the  plaintiff  had  no  lien  on  the  crop  grown 
on  the  rented  lands,  for  his  advances;  and  that  they  must  find 
for  the  defendant,  if  they  believed  the  evidence."  The  plaintiff 
excepted  to  this  charge,  and  he  here  assigns  it  as  error. 

J.  N.  Williams,  and  J.  M.  Whffe,  for  appellant. 

H.  D.  Clapton,  Jr.,  and  A.  IL  Thomas,  contra. 

SOMERVILLE,  J.— The  charge  of  the  court  was  clearly 
erroneous.  Admitting  that  the  contract  of  renting  l)etween 
the  parties  was  void  under  the  statute  of  frauds,  as  a  parol 
agreement  for  a  lease  for  the  term  of  one  year,  to  commence 
infuturo,  within  the  principle  decided  in  Croinmelin  v.  T/teisa 
(&'Co.  (31  Ala.  412);  the  defendant,  nevertheless,  went  into 
possession  of  the  premises,  occupying  under  his  verbal  contract, 
and  paid  his  rent  to  the  plaintiff  ;  and  this  act  of  recognition  of 
19 
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the  relation  of  landlord  and  tenant  created  a  tenancy,  and  op- 
erated to  impart  validity  to  an  ao^reenient,  otherwise  deemed 
void.' because  not  in  writing  and  signed  by  the  party  sought  to 
be  charged. — Singer  Manufacturing  Co.  v.  Soyre,  75  Ala. ; 
Crawford  v.  Jones,  54  Ala.  459;  Nelson  v.  Wehh,  Jb.  436. 
The  record  shows,  moreover,  thnt  the  statute  of  frauds  was 
not  specially  pleaded,  the  only  plea  being  the  general  issue. 
The  benefit  of  the  statute,  therefore,  was  not  available,  but  was 
waived. — Shakspeare  v.  Aiha,  76  Ala.  351 ;  Cooper  v.  flornshy., 
71  Ala.  B^;  Comer  v.  SAe/ian,  74  Ala.  452,  458;  IJ arris  v. 
Miller,  71  Ala.  26. 

The  contract  of  the  defendant  to  pay  for  the  advances  made 
to  him  by  the  plaintiff  was  a  valid  legal  promise,  upon  which 
an  action  would  lie,  and  for  the  amount  of  which  the  plaintiff 
was  entitled  to  the  landlord's  lien  secured  b}'  section  3467  of 
the  present  Code,  and  the  act  amendatory  thereof,  approved 
February  12,  1879,  with  the  remedy  by  attachment  thereby 
afforded  for  its  enforcement. 

Reversed  and  remanded. 


Peeples  v.  Burns. 

Bill  in  Equity  for  Cancellation  of  Deed,  as  Cloud  on  Title. 

1.  Cancellation  of  deed  as  cloud  on  title. — A  court  of  equity  will  not  en- 
tertain jurisdiction  of  a  bill  for  the  cancellation  of  a  deed  as  a  cloud  on 
the  complainant's  legal  title,  when  he  is  out  of  possession,  unless  special 
grounds  for  eijuitable  interposition  are  shown,  but  will  leave  the  com- 
plainant to  the  assertion  of  his  legal  title  in  a  court  of  law.     . 

2.  Fraud  as  ground  of  equitable  relief. — Fraud  is  not,  of  itself,  a  ground 
for  equitable  interference,  where  the  complainant  has  a  legal  title,  and  a 
full  and  adequate  remedy  at  law ;  and  the  fact  that  her  name  was  forged 
— was  signed  without  her  authority,  knowledge,  or  consent — as  grantor 
with  her  husband,  to  a  conveyance  of  lands  belonging  to  her  statutory 
estate,  of  which  the  defendant  is  in  possession,  claiming  under  the  forged 
deed,  is  no  obstacle  to  a  recovery  at  law,  and,  therefore,  no  special 
ground  for  equitable  interference.     (Somervili.e,  J.,  dissenting.) 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  17th  November,  1883, 
by  Mrs.  Mary  A.  Peeples,  the  widow  of  Robert  R.  Peeples, 
deceased,  against  James  H.  Burns  ;  and  prayed  the  cancellation 
of  a  deed,  under  which  the  defendant  held  possession  of  a  tract 
of  land  therein  particularly  described,  which  the  complainant 
claimed  as  belonging  to  her  statutory  separate  estate,  as  a  cloud 
Vol.  lxxvii. 
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on  her  title  to  the  land,  and  an  obstacle  to  the  assertion  of  her 
rights  by  action  at  law,  and  an  account  of  the  rents  and  profits 
received  durintj;  the  defendant's  possession.  The  bill  averred 
that,  during  the  years  1869-73,  said  Rol)ert  R.  Peeples  was  en- 
gaged in  cultivating  several  plantations  in  Dallas  and  adjoin- 
ing counties,  and  procured  advances  fronj  Hudson,  Kennedy  <fe 
Co.,  a  mercantile  tirni  of  which  the  defendant,  James  II.  Burns, 
was  a  member,  and,  to  secure  the  payment  of  said  advances, 
executed  to  them  a  mortgage  conveying  said  lands,  witli  others, 
which  l)e1onged  to  comphiinant.  his  wife  ;  tliat  when  this  mort- 
gage matured,  on  or  al)out  the  lUth  November,  1^73,  said  debt 
being  not  satisfied  in  full,  as  claimed  by  the  mortgagees,  said 
K.  R.  Peej)le8  executed  and  delivered  to  them  a  conveyance  of 
all  the  lauds  described  in  the  mortgage,  in  consideration  of  his 
supposed  indebtedness  to  them;  that  complainant  "did  not 
sign  said  deed,  nor  did  she  authorize  any  one  to  sign  the  same 
for  her,  nor  did  she  know  until  after  the  death  of  her  said  hus- 
band, which  took  place  in  Septemlxsr,  1882,  that  said  lands  had 
been  conveyed  to  said  Hudson,  Kennedy  «fe  Co.  ;"  that  said 
deed  was  written  by  John  F.  Burns,  who  was  the  son  of  said 
James  PI.  Burns ;  that  Hudson,  Kennedy  &  Co.  conveyed  all 
their  interest  in  said  lands,  soon  after  the  date  of  said  deed,  to 
said  James  H.  Burns,  who  went  into  possession,  received  the 
rents  and  profits,  and  was  in  possession  when  the  bill  was  tiled  ; 
that  the  complainant  did  not  discover,  until  a  few  weeks  before 
her  bill  was  filed,  that  the  record  of  said  deed  showed  that  iier 
name  was  signed  to  it  as  a  grantor  with  her  husband  ;  and  that 
the  deed  was  a  cloud  on  her  title,  depreciating  the  value  of  the 
lands,  and  obstructing  the  assertion  of  her  title  at  law.  The 
bill  prayed,  on  these  allegations,  a  cancellation  of  the  deed,  an 
account  of  the  rents  and  profits,  and  for  other  and  further 
relief  under  the  general  prayer. 

The  chancellor  sustained  a  demurrer  to  the  bill,  and  dismissed 
it,  on  motion,  for  want  of  equity  ;  and  his  decree  is  now  as- 
signed as  error. 

S.  W.  John,  and  E.  W.  Pe-itus,  for  appellant,  cited  Bunce 
V.  Gallagher,  5  Blatchf.  488  ;  IxKilcett  v.  Hurt,  57  Ala.  198  ; 
Boylestini  v.  Farriot\  64  Ala,  564 ;  Shipman  v.  Fumim,  69 
Ala.  563. 

SiMTEK  Lea,  contra,  cited  Daniel  v.  Steioart,  55  Ala.  278  ; 
Yoimghlood  v.  Younqhlood,  54  Ala.  487  ;  Insurance  Co.  v. 
Bnsh.  13  Wall.  616  ;  Bassettv.  Brown,  100  Mass.  355  ;  Story's 
Ec|.  PI.  J^  476  ;  3  Wait's  Actions  »fc  D.  191,  §  156  ;  Sullivan  v. 
Fmiiegan,  101  Mass.  448  ;  CloxisUm  v.  Shearer,  99  Mass.  209. 
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CLOPTON,  J.— Since  Daniel  v.  Stewart,  55  Ala.  278,  it 
has  been  the  settled  doctrine  of  this  court,  that  a  bill  in  eqnity 
to  remove  a  cloud  upon  the  title  to  land  can  not  be  maintained 
by  a  party  assertinj^  a  mere  legal  title,  against  a  defendant  in 
adverse  possession  under  color  of  title,  without  showing  special 
grounds  for  equitable  interposition.  Such  bill  lies  only  in 
favor  of  a  person  in  possession,  who  consequently  can  not  bring 
an  action  to  have  the  apparent  title  of  the  adversary  claimant 
adjudicated  at  law.  While  it  is  not  necessary  that,  under  all 
circumstances,  the  party  must  be  in  possession  to  erttitle  a  re- 
sort to  equity,  the  legal  title  must  be  held  under  such  circum- 
stances that  the  law  can  not  atford  full  and  adequate  relief. 
3  Pom.  Eq.  Jur.  §  1399,  n.  4,  in  which  the  author  observes  : 
"  But,  when  the  estate  or  interest  is  legal  in  its  nature,  the  ex- 
ercise of  the  jurisdiction  depends  upon  the  adequacy  of  legal 
remedies.  Thus,  for  example,  a  plaintiff  out  of  possession, 
holding  the  legal  title,  will  be  left  to  his  remedy  by  ejectment, 
under  ordinary  circumstances."  And  in  2  Lead.  Cas.  in  Eq. 
1355,  after  speaking  of  the  principle  on  which  relief  is  gianted 
in  the  matter  of  cancellation,  it  is  said  :  "  The  principle  does 
not  ordinarily  apply  to  real  estate,  because  the  coniplainant  may 
bring  a  writ  of  entry,  or  ejectment,  and  compel  the  defendant 
to  maintain  his  title,  or  to  disclaim."  Equitable  interference,' 
in  such  cases,  rests  on  the  principle  of  quia  timet,  which  will 
not  be  applied  in  support  of  a  bill  brought  by  a  party  out  of  pos- 
session, whose  title  is  merely  legal.  After  having  recovered 
possession  by  ejectment,  or  otherwise,  if  there  is  danger,  or  well- 
grounded  apprehension,  that  the  apparent  title  will  be  used 
annoyingly,  oppressively,  or  injuriously,  resort  may  be  had  to 
equity  to  cancel  it,  remove  the  cloud,  and  quiet  the  title. 
The  rule  is  based  on  the  fullness,  sufficiency,  and  adequacy  of 
the  legal  remedy  by  ejectment,  and  on  the  absence  of  equity 
jurisdiction  to  try  a  naked  question  of  legal  title  to  real  estate. 

The  rule  may  be  regarded  as  settled  in  this  State,  that  a  party 
can  not  go  into  a  court  of  equity  on  the  ground  of  mere  fraud, 
— that  the  mere  intervention  of  fraud,  no  discovery  or  any 
special  equitable  relief  being  sought,  will  not  authorize  a  court 
of  equity  to  grant  relief,  or  to  entertain  concurrent  jurisdiction 
with  the  court  of  law,  in  cases  cognizable  at  law. — Knotts  v. 
Tarver,  8  Ala.  743  ;  Youngblood  v.  YoungUood,  54  Ala  486. 
The  same  rule  has  been  since  repeatedly  affirmed,  although 
there  are  expressions  in  some  cases  incotisistent  with  the  doc- 
trine.— Smith  V.  Cookrell,  66  Ala.  64.  The  doctrine  has  been 
so  elaborately  and  fully  discussed,  that  further  discussion  is  not 
required,  and  will  not  be  productive  of  any  benefit.  We  are 
not  at  liberty  to  depart  from  it ;  and  are  content  to  repeat 
what  was  said  by   Walker,  C.  J.,  in  Dickinson  v.  Lewis,  34 
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643  :  "  The  doctrine  of  this  court  is,  that  notwithstanding  the 
fraud,  if  tlie  party  can  have  full,  complete,  and  adequate 
redress  at  law,  he  can  not  go  into  chancery.  By  that  doctrine, 
as  expounding  a  just  and  convenient  rule,  too  long  recognized 
in  this  State  to  be  lightly  departed  from,  we  will  abide,  without 
inquiring  whether  it  liarmonizes  with  all  the  decisions  upon  this 
subject." 

The  general  rule  does  not  seem  to  be  controverted  ;  but  it  is 
contended,  that  the  name  of  complainant  having  been  signed 
to  the  deed  without  her  authority,  consent,  or  knowledge,  con- 
stitutes a  fraud  upon  her,  and  is  special  ground  for  equitable 
interposition.  The  bill  does  not  charge  that  the  grantees  or 
either  of  them  committed  the  fraud,  or  participated  in,  or  had 
any  knowledge  thereof.  It  being  the  rule,  that  the  actual 
fraud  of  the  person  in  possession  is  not,  of  itself,  the  subject  and 
ground  of  etjuity  jurisdiction,  and  will  not  support  an  appeal 
to  a  court  of  equity  by  a  person  out  of  possession  to  remove  a 
cloud  upon  the  title,  cast  by  a  deed  procured  by  such  fraud  ; 
jurisdiction  for  such  purpose  will  not  be  entertained  in  favor 
of  a  party  out  of  possession,  on  the  ground  of  fraud  committed 
by  a  third  person  in  procuring  the  deed,  or  having  it  signed, 
who  did  not  represent  the  grantee,  and  the  grantee  was  igno- 
rant of  the  fraud  when  he  received  the  conveyance.  If  a  fraud 
perpetrated  by  a  person  against  whom  the  cancellation  is  sought, 
or  with  which  he,  or  those  under  whom  he  claimed  had  some 
connection,  or  knowledge  thereof,  is  not  a  sufficient  ground, 
there  can  be  no  well  founded  reason  why  forgery  of  a  deed  by 
a  third  person  should  be  enough  to  invoke  equitable  interposi- 
tion. Under  our  rule,  the  party  in  such  case  will  be  left  to  bis 
legal  remedies. 

The  complainant  is  otit  possession.  The  bill  does  not  show 
any  obstacle  to  a  recovery  at  law,  or  any  reason  why  the  law 
can  not  aiford  her  full  and  adequate  redress,  and  no  special 
ground  of  equity  is  alleged.  It  is  a  bill  to  try,  in  a  court  of 
equity,  the  getiuineness  and  validity  of  the  purported  convey- 
ance, and  to  be  let  into  posssesion.  The  complainant  claims  to 
hold  a  purely  legal  estate,  and  seeks  to  have  adjudicated  the 
alleged  legal  title  of  an  adverse  claimant  and  possessor,  and  to 
recover  possession,  without  showing  any  special  eqiiitablo  fea- 
tures. In  such  case,  the  remedy  at  law  is  adequate,  and  the 
concurrent  jurisdicticni  of  equity  does  not  attach.  We  concur 
with  the  chancellor,  that  the  bill  is  without  equity. 

Affirmed. 

SoMERviLLE,  J.,  disscntiu^. 
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Williams,  Deacon  &  Co.  «^.  Jones. 

Bill  in  Equity  hy  Assignee  of  Insolvent  Bank,  asking  In- 
structions in  matter  of  Trust ;  Cross-Bill  hy  Creditars  claim- 
ing Preference. 

1.  Payment  of  bill  as  bettveen  drawer  and  discounting  bank. — When  a 
bank  has  discounted  a  bill  of  exchange  for  the  drawer,  and  still  retains 
the  ownership  and  control  of  it,  an  acceptance  of  a  conveyance  of  prop- 
erty from  the  drawer,  in  absolute  discharge  of  his  liability,  extinguishes 
the  bill  as  a  legal  liability. 

2.  Indorsement  for  collection. — An  indorsement  of  a  bill  or  note  for 
collection  only — as  by  the  words,  "Pay  to  W.  D.  &  Co.,  for  account  of 
Bank  of  Mobile,"  accompanied  with  a  letter  of  advice  that  the  bill  was 
remitted  for  the  credit  of  the  remitting  bank — does  not  change  the 
ownership  of  the  bill  or  note,  but  it  remains  the  property  of  the  re- 
mitting bank. 

3.  Advancing  7noney  on  faith  of  bill  so  held. — If  the  bank  to  whom  a 
bill  or  note  is  thus  remitted  for  collection,  having  the  possession,  on  the 
faith  and  credit  thereof  advances  money  to  the  remitting  bank,  or  ac- 
cepts its  drafts  in  anticipation  of  the  collection,  either  by  express  agree- 
ment, or  in  accordance  with  the  usual  course  of  dealing  between  tliem  ; 
as  to  whether  it  thereby  acquires  a  lien  on  the  bill  or  note,  or  an  interest 
therein  which  will  support  its  custody  as  rightful  against  the  remitting 
bank,  until  the  advance  or  acceptance  is  repaid,  see  authorities  cited. 

4.  Wrongful  payment,  and  ratification!  thereof. — If  tlie  drawer  of  the 
bill,  having  notice  of  the  fact  that  the  discounting  bank  has  transferred 
it  for  collection  to  its  business  correspondent,  and  that  the  latter  has  ac- 
quired a  lien  by  advancing  money  on  the  faith  of  it  before  maturity,  pays 
the  bill  to  the  discounting  bank,  the  payment  is  wrongfully  made,  and 
wrongfully  accei)ted,  and  does  not  discharge  the  drawer  from  liability  to 
the  bank  or  person  having  the  lien,  unless  ratified;  and  if  the  payment 
was  made  in  property,  which  remains  in  specie,  the  discounting  bank 
holds  such  property  in  trust  for  its  correspondent,  if  the  latter  elects  to 
ratify  the  payment. 

5.  Same;  election. — When  a  party  has  a  right  to  elect  whether  he  will 
ratify  or  disaffirm  a  wrongful  payment,  he  must  eiiher  ratify  or  disaffirm 
it  as  an  entirety:  he  can  not,  while  suing  the  original  debtor,  maintain 
an  action  against  the  person  to  whom  the  money  was  paid,  or  fasten  a 
trust  on  the  property  received  by  h'm  in  payment;  though,  if  tiie  prop- 
erty was  merely  received  as  collateral  security  for  the  debt,  he  may 
pursue  it  in  equity,  and  at  the  same  time  maintain  an  action  at  law 
against  the  debtor. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

The  oriirinal  bill  in  this  case  was  filed  on  the  29th  August, 
1884,  bv  Winston  Jones,  as  assignee,  or  trustee,  in  a  deed  of 
assignment  executed  by  the  Bank  of  Mobile  for  the  benefit  of 
its  creditors,  against  the  said  corporation  and  its  creditors ;  ask- 
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ing  that  the  court  would  take  jurisdiction  of  the  trust,  instruct 
the  complainant  in  the  discharge  of  his  duties,  require  all  the 
creditors  to  come  in  and  propound  their  claims,  settle  all  con- 
flicting liens  and  claims,  and  administer  the  assets  as  required 
hy  law  and  the  rules  of  equity. 

The  Bank  of  Mobile  was  first  chartered,  under  the  corporate 
name  of  the  "president,  directors  and  company  of  the  Bank  of 
Mobile,''  by  an  act  of  the  Territorial  Legislature,  approved 
November  18th,  1818;  but  its  corporate  existence  was  con- 
tinued, under  a  new  and  amended  charter,  b}'  an  act  approved 
December  14,  187<5.  The  deed  of  assignment,  a  copy  of  which 
was  made  an  exhibit  to  the  bill,  was  dated  the  8th  July,  1884; 
and  conveyed  all  the  property  and  assets  of  the  bank  to  said 
Winston  Jones,  as  trustee,  '"for  the  benefit  of  ail  the  creditors 
of  said  bank,  without  preference  to  any  creditor,  or  class  of 
creditors,  unless  by  law  there  is  or  shall  be  a  preference  given 
in  any  particular  case,  which  would  operate  to  control  the  ac- 
tion of  the  said  assignee  in  such  particular  premises."  A  list  of 
the  individual  depositors  of  the  bank,  over  four  hundred  in 
number,  was  appended  to  the  bill  .as  an  exhibit,  and  it  was 
alleged  that  the  property  and  assets  conveyed  by  the  assign- 
ment were  worth  nearly  $.500,000. 

Among  the  property  conveyed  were  two  large  tracts  of  land, 
one  situated  near  the  city  of  Mobile,  and  the  other  in  Jackson 
county,  Mississippi,  on  each  of  which  a  valuable  saw-mill  with 
appurtenances  was  situated  ;  and  there  was  a  large  quantity  of 
logs  and  lumber,  of  the  estimated  value  of  $80,0(^0.  This 
property  was  taken  by  the  bank,  as  the  bill  alleged,  from  the 
Danner  Land  and  Lumber  Company,  a  private  corporation,  of 
which  A.  C  D-«nner  was  the  president  and  principal  stock- 
holder, "at  an  aggregate  value  of  $ir>2.000,  in  settlement  of  a 
debt  due  from  said  company  to  said  bank  for  certain  discounts 
and  overdrafts,  and  also  in  settlement  of  certain  sterling  ex- 
change drawn  by  said  company,  at  Mobile,  on  George  Shad- 
b<»ldt  tfe  Son,  Loiuhtii,  England,  to  an  amount  exceeding  |>  100,- 
000;  and  which  exchange  had  been  bought  by  said  bank,  and 
had  been  accepted,  as  orator  is  informed  and  l>elieve8,  and  so 
avers,  by  said  Sliadboldt  «fc  Son,  but  which  acceptances,  at  the 
time  of  f^aid  settlement,  your  orat<»r  charges  on  information 
and  belief,  said  Sliadboldt  «fc  Son  were  unable  to  meet."  A 
claim  t<»  this  property,  the  bill  alleged,  was  asserted  by  Wil- 
liams, Deacon  tfe  Co.,  a  banking  house  in  Lon<lon,  as  the 
holders  of  said  accepted  f()reign  bills,  the  averments  as  to  their 
claim  being  in  these  words :  "For  some  years  past,  said  bank 
had  business  connections  with  said  Williams,  Deacon  <fc  Co., 
and  at  the  tin)e  of  said  assignment,  as  your  orator  avers  on  in- 
formation and  belief,  was  indebted  to  them  in  a  large  sum,  tb^ 
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exact  amount  of  which,'  pendijie;  the  adjustment  of  the  account, 
your  orator  is  unable  to  give.  But  your  orator  shows  that,  at  the 
time  of  said  assignment,  said  drafts  of  the  Danner  Land  and 
Lumber  Company,  accepted  by  said  Shadboldl  <fe  Son,  were 
held  by  said  Williams,  Deacon  &  Co.,  and  that  said  acceptances 
have  been,  in  whole  or  in  part,  protested.  Your  orator  does 
not  know  the  exact  title  or  legal  interest  of  said  William,  Dea- 
con &  Co.,  in  said  drafts;  but  he  is  advised  and  believes  that 
said  bank,  prior  to  said  assignment,  assumed  to  pay  said  drafts, 
and  would  have  done  so,  as  your  orator  believes,  but  for  the 
failure  of  said  bank  as  aforesaid.  Said  Williams,  Deacon  & 
Co.  claiuj,  by  their  attorneys,  as  your  orator  shows  on  informa- 
tion and  belief,  that  the  amount  of  said  drafts  so  held  by  them 
are  the  first  lien  on,  or  are  entitled  to  a  preference  of  payment 
out  of  the  proceeds  which  may  be  realized  by  your  orator  from 
the  sale  of  said  property  so  taken  from  said  Danner  Land  and 
Lumber  Company  ;  but  your  orator  knows  of  no  fact  or  equity 
upon  which  said  claim,  or  said  drafts  in  whosoever  hands  they 
may  be,  can  be  charged  as  a  first  lien  on,  or  be  held  entitled  to 
preference  out  of  the  proceeds  of  said  property." 

Williams,  Deacon  &  Co.  thereupon  tiled  an  answer  and  cross- 
bill, the  material  parts  of  which,  or  the  substance  thereof,  are  t 
as  follows:  (L)  Respondents  have  been  carrying  on  a  banking 
business  in  London  for  many  years,  "and  have  had  dealings 
with  said  Bank  of  Mobile  for  over  forty-five  years ;  but  said 
dealings  were  thought  by  them  to  be  secured  by  the  bank 
remitting  to  them  collaterals  to  cover  their  drafts,  as  herein- 
after stated ;  besides,  they  had  confidence  in  the  integrity  of 
the  bank  ofiicials,  and  in  the  solvency  of  the  corporation." 
(2.)  The  Danner  Land  and  Lumber  Company,  a  private  cor- 
poration under  the  laws  of  Alabama,  was  largely  engaged  in 
the  manufacture  and  shipment  of  lumber  and  sawn  timber  for 
English  and  European  markets;  and  it  drew  sundry  bills  of 
exchange  on  George  Shadboldt  &  Son,  wood-brokers,  residing 
and  doing  business  in  London,  to  whom  it  also  shipped  cargoes 
of  lumber  and  limber.  "Said  bills  were  drawn  at  sixty  days 
after  sight,  and  were  duly  accepted  by  said  Shadboldt  &  Son 
on  presentation.  At  the  time  said  bills  were  drawn,  said 
Danner  was  also  president  of  said  Bank  of  Mobile,  and  was 
actively  engaged  in  the  management  of  the  affairs  of  said  bank, 
as  well  as  of  said  corporation.  J.  C.  Strong,  the  secretary  and 
treasurer  of  said  company,  drew  said  bills,  by  the  instructions 
of  said  Danner,  in  large  amounts,  and  at  short  intervals.  These 
bills  were  lodged  in  the  Bank  of  Mobile  by  said  Danner,  presi- 
dent of  said  company,  and  were  ordered  to  be  discounted  by 
him  as  president  of  said  bank,  and  the  proceeds  to  be  placed  to 
the  credit  of  said  company  ;  and  said  Danner,  as  president  of 
Vol.  lxxvii. 
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said  bank,  ordered  and  directed  said  hills  to  he  remitted  to 
Williams,  Deacon  iV:  Co.,  to  l)e  collected  at  matnrity,  and  at 
the  same  time,  as  president  of  said  hank,  ordered  and  ctirected 
that  bills  of  exchange  he  drawn  hv  said  hank,  generally  at  sixty 
days,  and  sometitnes  at  sight,  on  Williams,  Deacon  tfe  Co.,  to 
cover  amount  of  said  bills;  and  further  ordered,  that  when- 
ever, by  the  regular  course  of  the  business  of  the  bank,  foreign 
exchange  was  not  sold  in  sufficient  amount  to  cover  these  bills, 
that  said  bank  should  then  draw  exchange  in  its  own  favor  on 
respondents,  and  send  the  same  to  its  correspf)ndent  bank  in 
New  York,  in  sufficient  amounts  to  cover  any  balance  on  said 
bills  which  niight  at  maturity  come  int«>  the  hands  of  Wil- 
liams, Deacon  tfe  Co..  on  payment  of  said  bills.  This  was 
done,  and  all  such  exchange  was  paid  by  respondents;  and 
large  sums  of  money  were  thus  drawn  from  respondents,  and 
deposited  in  New  York,  on  which  said  bank  drew  its  domestic 
exchange."  (3.)  If  this  course  of  dealing  was  not  expressly 
ordered  by  said  Danner  in  his  official  capacity,  it  was  done  b}' 
his  subordinate  officials,  with  his  knowledge  and  consent,  and 
was  ratified  by  him ;  and  said  lumber  comj)any  ''got  the  full 
benefit  thereof,  and  these  respondents  paid  all  said  drafts  of  the 
bank,  to  the  full  amount  of  said  foreign  bills  which  they  were 
drawn  to  cover."  (4.)  "  In  furtherance  of  this  scheme,  as  presi- 
dent of  both  corporations,  to  obtain  money  from  these  respon- 
dents to  keep  u|)  said  lumber  company,  and  to  keep  said  bank 
in  funds,  said  Danner  caused  .said  bills  to  be  drawn  at  sixty 
days  after  sight,  and  procured  their  acceptance  by  said  Shad- 
boldt  ct  Son,  to  whom  said  company  consigned  its  lumber  and 
timber  sent  to  England  for  sale."  (5.)  Said  bills,  now  unpaid, 
atnount  in  United  States  currency  to  $110,226.23,  besides  in- 
terest, which  were  thus  discounted  by  said  bank,  and  sent  to 
these  respondents,  who  are  bona  Jitie  holders  thereof  for  value 
paid  and  advanced  to  said  bank  before  the  maturity  of  said 
bills."  (().)  After  said  bills  had  been  thus  drawn,  discounted, 
and  accepted,  and  after  these  respondents  became  the  holders 
thereof  f(»r  value,  and  after  said  bank  had  drawn  for  the  full 
amoufit  thereof  on  these  respondents,  and  they  had  paid  the 
same,  said  Shadboldt  tV;  Son  announced  their  determination, 
about  the  0th  July,  18S4,  not  to  pay  the  same  to  respondents, 
statir)g  that  they  had  received  instructions  from  the  bank  and 
the  company  not  to  pay,  as  certain  transactions  had  occurred 
between  them,  as  drawer  and  indorser  of  the  bills,  by  which 
the  bank  had  assumed  to  pay  the  bills,  and  had  released  the 
drawer  and  acceptors  frt»m  liability.  "Respondents  at  once 
denied  the  right  of  said  bank  and  said  luml)er  company  to 
make  any  contract  whereby  the  rights  of  respondents,  who  were 
then  and  now  i\\e  bo)ifl  Ji<1e  holders  for  value  ot  all  said   bills, 
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could  be  affected  or  impaired,  without  their  consent.  Said 
bills  were,  at  that  time,  all  in  the  hands  of  respondents,  and 
held  by  them  against  exchange  drawn  by  said  bank  and  paid 
by  respondents.  Neither  said  bank  nor  said  lumber  company 
ever  demanded  said  bills  of  respondents,  nor  undertook  to  con- 
trol them,  or  claimed  the  right  to  control  them."  As  said  bills 
matured,  they  were  protested,  and  respondents  notified  all  the 
parties  that  they  would  look  to  each  of  thein  for  payment. 
(7.)  The  transactions  between  the  bank  and  the  lumber  com- 
pany, which  resulted  in  the  execution  of  the  latter's  convey- 
ance of  the  property,  are  stated  on  information  and  belief. 
(8.)  The  bank  took  the  property  in  payment  of  the  liability  of 
the  lumber  company,  "the  bank  being  ultimately  liable  to  pay 
said  foreign  bills,  having  passed  them  to  respondents  prior 
thereto,  and  drawn  the  full  amount  thereof  in  advance  of  their 
maturity.  As  soon  as  said  sale  and  conveyance  were  made, 
said  Danner,  as  president  of  said  two  corporations,  notified  said 
Shadboldt  &  Son,  the  acceptors,  not  to  pay  any  of  said  bills  at 
maturity,  asserting  that  the  drawer  had  paid  here;  he  well 
knowing,  as  president  of  said  bank  and  said  lumber  company, 
that  respondents  held  said  bills,  and  that  said  bank  had  drawn 
its  exchange  to  the  full  amount  of  the  proceeds  thereof,  and 
that  respondents  had  paid  the  same,  and  that  said  bank  had  the 
money  in  its  coffers,  or  under  its  control,  and  that  respondents 
were  the  bona  fide  holders  for  value  of  all  of  said  bills;  and  that 
the  indorsement  thereon  by  said  Manly,  cashier,  was  only  the 
form  he  had  put  thereon  to  identify  the  sender  on  the  face  of 
the  bill,  which  was  done  with  the  knowledge  and  direction  of 
said  Danner,  and  that  said  form  only  meant  that,  if  said  bills 
were  paid,  said  bank  would  be  entitled  to  a  credit  thei-efor  on 
its  exchange  account  with  these  respondents  :  and  that  these 
bills  were  remitted  to  these  respondents  for  the  purpose  of  be- 
ing held  by  them  as  their  property,  and  the  proceeds,  if  col- 
lected, to  be  credited  on  said  exchange  account.  Accompany- 
ing each  of  said  bills,  as  the  same  was  remitted  by  first  mail 
after  discount  thereof  by  the  bank,  the  said  bank,  by  R.  F. 
Manly,  its  cashier,  inclosed  the  same  in  its  letter  of  advice,  in- 
forming those  respondents  that  each  of  said  bills  was  remitted 
for  its  credit.  Re.>*pt»ndents  agreed  to  receive  them  for  its 
credit,  and  so  entered  them  on  their  books,  and  have  ever 
since  held  them  as  their  property;  and  such  was  the  course  of 
dealing  betweeji  said  bank  and  these  respondents."  (9.)  ''Said 
bank  thus  received  from  the  drawer  of  said  bills  payment  of 
the  same  in  property,  after  the  assignment  of  said  bills  to  these 
respondents,  and  contracted  fof  said  consideration  to  release 
the  drawer  from  liability,  after  said  bank  had  assigned  said 
bills  to  these  respondents,  and  had  received  from  them  full 
Vol.  lxxvii. 
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value  therefor ;  and  said  bank  thereby  made  itself  tlie  trustee 
of  these  respondents  in  reference  to  said  property,  and  liable  to 
account  to  them  for  the  full  value  thereof;  and  said  Jones, 
said  assignee,  was  then  and  there  a  director  of  said  bank,  and 
was  one  of  the  persons  appointed  by  it  to  negotiate  and  receive 
said  property  for  it,  and  was  active  in  said  transaction,  and 
participated  in  the  same  in  all  it«  details,  and  had  full  knowl- 
edge of  the  whole  transaction,  and  took  said  property  by  said 
assignment  charged  with  said  trust."  (10.)  All  the  property 
conveyed  by  the  deed  of  said  Danner  I^and  and  Lumljer  Com- 
pany "was  its  exclusive  property,  and  was  conveyed  by  it  for 
the  express  and  only  purpose  of  paying  its  liability  to  said 
bank,  as  evidenced  by  these  foreign  bills.  All  the  balance  of 
the  liabilities  of  said  company  was  in  the  shape  of  discounts 
and  over-drafts  held  and  owned  by  said  bank,  which  were  sur- 
rendered at  the  time  of  the  delivery  of  this  property  ;  but, 
these  foreign  bills  not  lieing  held  or  owned  by  said  bank,  which 
said  Danner  well  knew,  said  bank  never  ujidertook  to  surren- 
der or  deliver  the  same,  and  was  powerless  to  do  so,  if  it  had, 
save  by  paying  to  respondents  the  amounts  thereof." 

On  these  allegations,  the  claim  and  pra\'er  of  sai<l  complain- 
ants in  the  cross-bill  was  thus  stated :  "The  facts  above  set 
forth,  which  these  respondents  are  ready  to  verify,  give  them  a 
prior  equity  over  other  creditors  of  said  bank,  on  the  said 
property,  for  the  satisfaction  of  their  said  claim,  because  said 
Danner  Land  and  Lumber  Company  was  the  common  debtor  of 
said  bank  and  these  respondents  at  the  time  said  property  was 
conveyed  to  the  bank  for  the  purpose  of  paying  said  debt. 
Respondents  deny  that  the  depositors  of  said  bank  have  any 
preference  of  payment,  in  law  or  in  fact,  over  them,  out  of  the 
other  assets  of  the  bank  so  alleged  in  said  bill ;  and  they  claim 
that  said  assignee,  by  virtue  of  his  authority  under  said  deed  of 
assignment,  should  pay  tiiern,  on  their  said  claim,  the  same  per- 
centage as  depositors  and  note  holders,  after  tirst  selling  said 
real  estate,  logs  an<l  lumber,  and  api)lying  the  same  to  the  pay- 
ment of  said  debt.  Respttndents  have  i)rought  suit,  in  the 
Queen's  Bench  in  London,  England,  against  said  Shadboldt  & 
Son  as  the  acceptors  of  said  bills,  and  against  said  Danner  Land 
and  Lumlu'r  C/ompany,  as  drawers  of  saiil  bills,  in  the  Circuit 
Court  of  the  Tiiite*!  States  for  the  Soutlu'rn  District  of  Ala- 
bama;  which  said  suits  at  law  are  now  pending,  and  when  said 
trustee  sells  said  property,  and  applies  the  pniceeds  thereof  to 
the  payment  of  said  bills,  said  <lrawer  and  acceptors  will  then 
be  entitled  to  a  credit  to  the  extent  of  the  payment  so  made 
on  their  aforesaid  liabilities.  .  .  Res}K)ndents  therefore 
pray,  as  coniplainants  in  this  cross-bill,  that  said  Jones  be  held 
and  treated  as  a  trustee  for  them,  as  to  all  of  said  property  eo 
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conveyed  to  said  bank  by  the  Danner  Land  and  Lumber  Com- 
pany; and  that  he  be  directed  to  sell  the  same,  and  pay  over  to 
your  orators,  or  to  their  solicitors,  th.e  proceeds  thereof,  or  so 
much  thereof  as  these  bills  are  in  proportion  to  the  whole  value 
of  the  property,  or  the  amount  realized  thereon  ;  and  that  he 
be  required  to  account  to  them  for  any  of  said  property  hereto- 
fore sold,  or  the  rents,  income,  and  profits  thereof ;  .  .  and 
if  said  property  be  insufficient  to  pay  said  sum  to  your  ora- 
tors, that  said  assignee  be  directed  to  pay  them  the  balance 
thereof  out  of  the  other  assets  of  said  bank,  unless,  in  the  mean- 
time, said  balance,  if  any,  be  paid  by  said  drawer  or  acceptors 
of  said  bills." 

The  indorsement  of  each  of  the  bills  was  in  these  words: 
'''Pay  to  Williams,  Deacon  &  Co.^for  account  of  the  Bank  of 
Mohile  f  which  was  signed,  "  ^.  F.  Manly,  cashier. '''  The 
letter  of  advice  accompanying  each  bill,  which  was  also  signed 
by  said  Manly  as  cashier,  was  in  these  words:  ''''I inclose  for 
our  own  credit,  17,  613,  George  Shadboldt  cfc  Son,  £1,800.  Sec- 
ond of  exchange  will  follow.  Please  report  hy  number.''''  It 
appeared,  also,  from  the  statements  of  the  cross-bill  and  ex- 
hibits thereto,  that  the  Bank  of  Mobile  had  an  open  credit 
with  Williams,  Deacon  &  Co.,  to  the  amount  of  £10,000,  for 
which  thev  held,  as  collateral  security,  Alabama  bonds,  class 
T^o.  2,  to  the  amount  of  $60,000. 

The  chancellor  sustained  a  demurrer  to  the  cross-bill,  and 
dismissed  it ;  and  his  decree  is  now  assigned  as  error. 

OvEKALL  &  Bestor,  for  tlic  appellants. — (1.)  The  original 
parties  to  the  transactions  here  involved  are  before  the  court, 
and  the  rights  of  x\o  third  parties  are  concerned.  On  the  alle- 
gations of  the  bill,  which  are  admitted  by  the '  demurrer,  the 
property  was  conveyed  to  the  l)ank,  and  was  accepted  by  it,  for 
the  express  purpose  of  discharging  the  drawer's  liability  on 
these  foreign  bills ;  and  this  was  done  before  the  maturity  of 
the  bills,  and  when  both  of  the  parties  knew,  Danner  being  the 
president  and  principal  manager  of  each  corporation,  that  the 
i)ank  had  already  realized  the  amount  by  exchange  drawn  on 
the  appellants,  and  that  the  bills  were  held  by  the  appellants  as 
security  for  the  mone}'  thus  advanced  on  the  faith  of  them. 
The  bank  had  already  received  payment  of  the  debt,  when  it 
sold  its  exchange  on  appellants ;  and  when  it  received  this 
property  in  discharge  of  the  debt,  if  was  bound  to  apply  the 
proceeds  for  that  purpose.  A  court  of  equity  will  hold  the 
bank  and  its  assignees  chargeable  as  trustees  for  the  benefit  of 
the  holders  of  the  bill,  without  regard  to  the  form  of  the  agree- 
ment. The  trust  arises  by  implication  of  law,  from  the  nature 
of  the  transaction. — Newlin  v.  McAfee,  64  Ala.  365  ;  Powell 
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V.  Jones,  72  Ala.  308;  EIHa  v.  Arnason,  2  Dev.  Eq.  278; 
2  Fonb.  Eq.  e>2'^ ;  1  Perry  on  Trusts,  ^$|  243,  247,  438  ;  2  Story's 
Equity,  §^  1264-5  ;  Fortescue.v.  Barnett,  3  My.  ife  K.  36.  The 
property  can  not  be  held  by  the  assignee,  except  as  a  trustee 
for  the  owner  of  the  debt ;  and  his  refusal  to  apply  it  for  that 
purpose  would  constitute  a  fraud,  out  of  which  a  court  of 
equity  raises  a  trust. —  Patton  v.  Beeeher,  62  Ala.  590.  If  the 
bnnk  had  remained  solvent,  and  had  refused  to  pay  the  debt, 
Williams,  Deacon  <k  (yo.  uiiofht  have  maintained  an  action  at 
law  against  it  {Seaman  v.  Ilasbrouck,  35  Barlwur,  151):  and 
the  insolvency  intervening,  they  may  follow  the  specitic  prop- 
erty in  equity.  (2 )  Williams,  Deacon  tfe  Co.  had  possession  of 
the  bills,  claiming  to  be  hona  fide  holders  for  value,  having  ad- 
vanced Jie  full  amount  ti»  the  bank ;  and  the  latter  made  no 
attempt  or  promise  to  deliver  them,  either  to  Sha<lboldt  &  Son, 
the  accommodation  acceptors,  or  to  the  Dantier  Company  ;  nor 
did  the  latter  stipulate  for  their  delivery,  Danner  well  know- 
ing all  the  facts.  Possession  is  evidence  of  ownership,  and  a 
party  who  makes  payment  to  one  who  has  not  the  possession, 
acts  at  his  peril,  and  is  not  discharged  from  liability  to  the 
holder— 2  Dan.  Neg.  Instr.  ^  1228  ;  Fellows  v.  Harris,  12  Sm. 
&  Mar.  462  ;  Emanuel  v.  White,  34  Miss.  56  ;  Mereier  v.  Cot- 
ton, 34  Miss.  64;  Goodman  v.  Simond,  20  Howard,  343; 
ComirCrs  v.  Clark,  94  U.  S.  285 ;  In  re  Tallassee  Man.  Co., 
64  Ala.  593 ;  Collins  v.  Gilbert,  .4  U.  S.  754 ;  Davis  v.  Miller, 
14  Gratt.  10.  (3.)  The  bills  were  not  only  sent  for  collection, 
but,  as  the  accompanying  letter  of  advice  stated,  "for  credit," 
the  collection  having  already  been  anticipated  ;  and  by  the 
course  of  dealing  between  the  parties,  as  shown  by  the  allega- 
tions of  the  cross-bill,  Williams,  Deacon  &  Co.  had  the  right 
to  hold  them  until  reimbiirsed. — Sweeney  v.  Easter,  1  Wallace, 
166;  Broxoav.  Jackson,  1  Wash.  515.  (4.)  Even  if  the  bills 
were  remitted  for  collection  only.  Williams,  Deacon  &  Co.  had 
a  bankers  lien  upon  them,  which  made  them  holders  for  value 
as  against  the  bank  and  the  drawer. — Morse  on  Banking,  42-3  ; 
Maitland  v.  Nat  Bank,  40  Md.  540 ;  I^ehman  Bros.  v.  Tal- 
lassee Man.  Co.,  64  Ala.  595.  As  holders  for  value,  they  are 
entitled  to  protection  against  all  subsequent  transactions  be- 
tween the  prior  parties. — Boykin  v.  Bank,  72  Ala.  271  ;  Mil- 
ler V.  Boykin,  70  Ala.  469;  Cotinerly  v.  P.  cfr  M.  Bank,' 
66  Ala.  432;  Swift  v.  Tymn,  16  Peters.  1  ;  Collins  v.  Gilbert, 
94  U.  S.  753.  (5.)  That  an  appeal  will  lie  in  this  case,  see 
Winn  V.  Dillard,  60  Ala.  ;  Brooks  v.  Woods,  40  Ala.  538; 
Trustees  v.  Greenough,  105  U.  S.  527. 

Gaylord  B.  Clark,  for  the  Bank  of  Mobile  and  its  assignee, 
Jones;  J.  L.  SMrni,  T.  A.   Hamilton,  and  Haxxis  Taylor, 
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for  creditors  and  depositors  of  tlie  bank ;  and  Pillans,  Torrey 
&  Hanaw,  for  the  Banner  Land  and  Lumber  Company,  sub- 
mitted oral  arii^uments  and  printed  briefs,  in  wliich  the  follow- 
ing points  were  made,  and  the  following  authorities  cited  : 
(1.)  Tiie  indorsement  of  the  bills  by  the  bank  to  Williams, 
Deacon  &  Co  ,  was  for  collection  only,  and  neither  changed  the 
ownership  of  the  bills,  nor  conferred  any  rights  on  Williams, 
Deacon  &  Co.  as  against  the  bank. — 1  Danl.  Neg.  Instr. 
§§  666  69;  IVai.  Bank  v.  Reno  County  Bank,  per  McCrary, 
J.,  3  Fed.  Rep.  257;  Hoohv.  Pratt,  78  N.  Y.  371;  White  v. 
Bank,  102  U.  S.  658 ;  Sioeeney  v.  Faster,  1  Wallace,  166  ;  Ed- 
wards on  Bills  &  Notes.  §  277  ;  3  N.  Y.  494  ;  Ath'ns  v.  Cobb, 
56  Geo.  86  ;'  Lloyd  v.  Sigourney,  5  Bing.  ;  Clajiin  v.  Wil- 
W7i,  51  Iowa,  15;  21  Minn.  383  ;  2  Murph.  N.  C.  138;  Chitty 
on  Bills,  258-61;  2  Burr.  1227;  Wilson  v.  Holmes,  5  Mass. 
543;  Tmettel  v.  Barandon,  8  Taunton,  100;  Blaine  v. 
Bourne,  11  R.  I.  119  ;  Mech.  Bank  v.  Valley  Pack  Co.,  4  Mo. 
App.  200.  (2.)  Neither  the  letter  of  advice,  nor  the  course  of 
dealing  between  the  parties  as  alleged,  changed  the  legal  effect 
of  the  indorsement ;  nor  could  it  be  changed  by  any  parol  evi- 
dence or  custom. —  Giles  v.  Perkins,  9  East,  12;  Scott  v.  Ocean 
Bank,  23  N.  Y.  289 ;  WhiU  v.  Nat.  Bank,  102  U.  S.  660  ; 
Day  V.  Thompson,  65  Ala.  269  ;  Preston  v.  JEllington,  74  Ala. 
133;  Cowles  v.  Townsend,  31  Ala..  133;  Ilightower  v.  Ivey, 
2  Porter,  308 ;  Carleton  v.  Fellows,  13  Ala.  437  :  1  Wait's  Ac. 
&  D.  593-97;  Tucker  V.Fairbanks,  98  Mass.  102 ;  BartUtt 
V.  Hawley,  120  Mass.  92;  Tankersley  v.  Graham,  8  Ala.  250; 
8  Taunton,  92.  In  this  connection  it  must  be  remembered  that 
the  demurrer  admits  the  allegations  of  the  bill  only  so  far  as 
they  are  well  pleaded,  and  the  averment  of  a  legal  conclusion 
can  not  be  treated  as  a  statement  of  fact. —  Goldsby  v.  Goldsby, 
67  Ala.  562 ;  Cockrell  v.  Gurley,  26  Ala.  408 ;  Gilchrist  v. 
Shackelford,  72  Ala.  13 ;  Rapier  v.  Paper  Co.,  64  Ala.  340. 
(3.)  No  express  trust,  created  by  the  agreement  of  the  parties, 
is  claimed,  or  alleged  ;  and  none  arises  by  implication  of  law 
from  the  facts  stated.— 1  Perry  on  Trusts,  §§  73,  133,  165  ;  7 
Conn.  478;  20 Conn.  427.  If  the  property  had  been  received, 
not  in  absolute  payment,  but  as  security  for  the  debt,  they  might 
have  compelled  its  appropriation  for  that  purpose. — 19  Ala.  798; 
16  Ala.  417;  60  Ala.  555;  67  Ala.  425.  (4.)  But,  if  any  trust 
might  be  implied  in  favor  of  Williams,  Deacon  &  Co.  at  their 
election,  they  have  lost  the  right  to  claim  it.  They  have  brought 
actions  at  law  against  the  drawer  and  the  acceptors  of  the  bill, 
and  can  not  at  the  same  time  pursue  the  property,  thereby  rati- 
fying the  payment. — Wharton  on  Agency,  p  72,  78,  89 ;  2 
Perry  on  Trusts,  600;  1  Wait's  Ac.  &  D.  232;  27  Mo.  163  ; 
Widner  v.  Olmstead,  14  Mich.  124 ;  Lehman  v.  Meyer,  67 
Vol.  lxxvii. 
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Ala.  403;  3foo(;i  v.  Talcoit.  72  Ala.  211  ;  Mimu  v.  At>/iurMt, 
55    Ala.    612;  Rives  v.   Wahhally  38    Ala.    382;  Uatchett  v.- 
Blantnn,  72  Ala.  423. 

STONE,  0.  J. — Williams,  Deacon  &  Co.  are  bankers  in  the 
citv  of  London,  Eii^rlaiHl,  and  as  sncli  have  l>een  hnsiness  cor- 
respondents of  the  Bank  of  Mohile  for  more  than  f«»rty  vears. 
The  cross-hill  makes  siihstantiallv  the  following  case  ;  Onu  line 
of  the  business  of  the  Bank  of  Mobile  has  i>een  the  purchase 
by  discount  of  bdls  t»f  exchange  payable  abroad,  whieh,  when 
C(»llected,  produced  and  placed  a  fund,  on  which  the  Bank  of 
Mobile  drew  and  sold  forei«;n  exchange.  It  has  long  been  in 
the  habit  of  remitting  its  purchased  bills,  pay:d>le  abroiid,  to 
Williams,  Deacon  ct  Co.,  indorsed  to  them  for  collection,  and 
has  also  been  in  the  habit  of  drawing  on  them  in  the  sale  of 
foreign  exchange,  which  drafts  the  said  foreign  bankers  hon- 
ored and  met.  The  practical  working  has  been,  that  the  Bank 
of  Mobile  paid  out  its  money  in  the  discount  and  purchase  of 
such  bills,  and  received  it  back,  phts  the  profits  of  the  two  op- 
erations, when  it  sold  exchange  against  the  proceeds  of  the  bills. 
Williams,  Deacon  «fe  Co.  realized  funds,  the  property  of  the 
Bank  of  M<jbile,  when  they  collected  the  bills  thus  remitted  to 
tliem  for  collection  ;  and  they  discharged  the  liability  and  ac- 
counted and  repaid  to  the  Bank  of  Mobile,  when  they  honored 
and  paid  the  checks  or  drafts  of  the  latter,  in  amount  equal  to 
the  sum  of  the  collections.  Strong  confidence  had  grown  up 
between  the  parties,  and  Williams,  Deacon  it  Co.  would  and 
did  honor  and  pay  drafts  drawn  on  them  by  the  Bank  of  Mo- 
bile, before  the  maturity,  and  consequently  before  the  collec- 
tion of  such  bills  remitted  to  them  for  collection  ;  and  when,  in 
the  fluctuations  of  trade,  a  surplus  of  collections  accumulated 
in  the  bank  of  Williams,  Deacon  &  Co.,  not  wanted  to  meet  the 
demand  for  foreign  exchange,  the  Bank  of  Mobile  would  and 
did  transfer  such  surplus  from  Williams,  Deacon  it  Co.  to  its 
correspondent  bank  in  the  city  of  New  York,  W  S.,  as  a  fund 
against  which  to  issue  its  domestic  exchange. 

The  averred  facts  in  reference  to  the  particular  transaction, 
on  which  the  cross-bill  is  sought  to  l>e  maintained,  are  as  fol- 
lows :  There  was  a  private  corporation,  known  as  the  Danner 
Land  and  Lumber  CompauN*,  engaged  in  the  manufacture  and 
shipment  of  lumber  to  foreign  markets.  A.  C.  Danner  was 
president  of  the  company,  and  was  the  largest  stockholder.  He 
was  also  president  of  the  Bank  of  Mobile.  ShadlM>ldt  «t  Son, 
wood-brokers  in  London,  England,  were  brokers  for  the  sale  of 
the  lumber  and  timber  shipped  by  the  Danner  Land  and  Lum- 
ber Company  to  that  market.  They  were  also  in  the  habit  of 
accepting  the  bills  of  exchange  drawn  by  said  Lumber  Com- 
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pany.  Commencing  on  the  10th  May,  1884,  and  ending  on 
the  19th  of  June  next  afterwards,  the  Danner  Land  and  Lum- 
ber Company  drew  its  fifteen  bills  of  exchange  on  Shadboldt 
ife  Son,  for  an  aggregate  sum  which  amounted  to  about  one 
hundred  thousand  dollars  in  American  currency.  These  bills 
became  due  and  demandable  at  an  average  of  about  seventy- 
five  days  after  their  several  dates,  beginning  July  26,  and  end- 
ing September  5,  1884.  They  were  accepted  by  Shadboldt  & 
Son.  The  averment  of  tlie  cross-bill,  as  to  what  was  done  with 
these  bills,  is  as  follows  :  "  These  bills  were  lodged  in  the 
Bank  of  Mobile,  by  A.  C.  Danner,  president  of  the  Danner 
Land  and  Lumber  Company,  and  were  ordered  to  be  discounted 
by  said  Danner  as  president  of  said  bank,  and  the  proceeds  to  be 
placed  to  the  credit  of  his  Land  and  Lumber  Company  ;  and 
said  Danner,  as  president  of  the  Bank  of  Mobile,  ordered  and 
directed  said  bills  to  Williams,  Deacon  &  Co.,  to  be  collected 
at  maturity,  and  at  the  same  time  ordered  and  directed,  as 
president  of  said  bank,  that  bills  of  exchange  be  drawn,  gen- 
erally at  sixty  days,  and  sometimes  at  sight,  by  said  bank  on 
Williams,  Deacon  &  Co.,  to  cover  amount  of  said  bills :  and 
furthei-  ordered  that,  whenever,  by  the  regular  course  of  the 
business  of  said  bank,  foreign  exchange  was  not  sold  in  sufficient 
amount  to  cover  these  bills,  that  said  bank  should  then  draw 
exchange  in  its  own  favor  on  respondents  [Williams,  Deacon 
&  Co.],  and  send  the  same  to  its  correspondent  bank  in  New 
York,  in  sufficient  amounts  to  cover  any  balance  on  said  bills, 
which  might  at  maturity  come  into  the  hands  of  Williams,  Dea- 
con &  Co.,  on  payment  of  said  bills.  This  was  done,  and  all 
such  exchange  was  paid  by  respondents.  Large  sums  of  money 
were  thus  drawn  from  respondents  and  deposited  in  New  York, 
on  which  said  bank  drew  its  domestic  exchange."  The  aver- 
ments of  the  cross-bill  are  not  always  as  specific  as  could  be  de- 
sired ;  but  the  effect  of  the  foregoing,  and  other  averments  not 
necessary  to  be  copied,  is,  that  based  on  these  fifteen  bills  of 
exchange,  accepted  by  Shadboldt  &  Son,  so  remitted  by  the 
Bank  oif  Mobile  to  Williams,  Deacon  &  Co.,  the  remitting 
bank,  in  anticipation  of  the  maturity  and  collection  of  the  bills, 
had  drawn  on  Williams,  Deacon  &  Co.,  and  thus  realized  the 
entire  sum  to  be  collected  from  Shadboldt  &  Son,  on  their  ac- 
ceptances of  said  bills ;  and  this  before  there  was  any  known 
trouble  in  the  financial  affairs  of  the  Bank  of  Mobile. 

The  cross-bill  further  sets  forth  that,  including  these  fifteen 
bills  of  exchange  so  discounted  l)y  the  Bank  of  Mobile,  the 
Danner  Land  and  Lumber  Company  owed  the  bank  one  hun- 
dred and  sixty-two  thousand  dollars,  which  the  Land  and  Lum- 
ber Company,  about  July  1, 1884,  paid,  satisfied  and  discharged 
to  the  Bank  of  Mobile,  by  conveyance  of  real  and  personal 
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property,  in  full  satisfaction  of  said  entire  liability.  By  this 
averred  transaction,  if  true,  the  Land  and  Luuil)er  Company 
was  no  longer  liable  to  pay  the  said  fifteen  bills,  or  any  part  of 
them,  to  the  Bank  of  Mobile ;  and  if  the  said  bills  were  then 
the  property  of  the  bank,  and  under  its  control,  with  authority 
to  receive  payment,  the  bills  were  thereby  paid,  and  extin- 
guished as  a  legal  liability. 

Williams,  Deacon  «fe  Co.  claim  that,  before  said  bills  of  ex- 
change l>ecame  due.  they  became  their  property  by  honajide 
purchase,  and  the  Banner  Land  and  Lumber  Company  and  the 
Bank  of  Mobile  had  no  authority  to  make  and  accept  said 
alleged  payment  to  the  Bank  of  Mobile.  The  indorsement  of 
the  said  bills  by  the  Bank  of  Mobile  was  in  the  following  words  : 
''  Pay  to  Williams,  Deacon  &  Co.,  for  account  of  Bank  of  Mo- 
bile." The  cross-bill  alleges  that,  "accompanying  each  of  said 
bills,  as  the  same  was  remitted  bv  the  first  mail  after  the  dis- 
count  thereof  by  the  bank,  the  said  bank,  by  its  cashier,  R.  F. 
Manly,  inclosed  the  same  in  its  letter  of  advice,  informing 
complainants  that  each  of  said  bills  was  remitted  for  its  credit ; 
that  complainants  agreed  to  receive  them  for  its  credit,  and  so 
entered  them  on  their  books,  and  has  ever  since  held  them  as 
their  property." 

As  we  understand  the  averments  of  the  cross-bill,  the  bills 
did  not  pass  into  the  hands  of  Williams,  Deacon  cfe  Co.  as  pur- 
chasers, but  as  agents  to  collect.  Such  is  the  import  of  the  re- 
strictive indorsements  placed  on  the  bills.  The  bills  then,  if 
there  be  nothing  else  in  the  transaction,  remained  the  property 
of  the  Bank  of  Mobile,  and  could  have  been  recovered  by  it 
from  Williams,  Deacon  cVc  Co.,  if  it  had  chosen  to  assert  its 
right. — Ex  parte  Pease,  19  Vesey,  25  ;  1  Dan.  Neg.  Sec.  §  698 ; 
Sweeny  v.  Faster,  1  Wall.  U.  S.  166  ;  \\7iite  v.  JVat.  Bank^ 
102  U.  S.  658;  Blaine  v.  Bourne,  11  R.  L  119;  TrenUl  v. 
Barandon,  8  Taunt.  100 ;  Wilson  v.  Holmes,  5  Mass.  543 ; 
Hook  V.  Pratt,  78  N.  Y.  371  ;  Atkins  v.  iW),  56  Ga.  86  ; 
Edie  V.  East  India  Co.,  2  Burr.  1216,  1227;  Brown  v.  Jack- 
son, 1  Wash.  Cir.  Ct.  512 ;  Tucker  Man.  Co.  v.  Fairbanks,  98 
Mass.  101 ;  Mech.  Bank  v.  Valley  Packing  Co.,  4  Mo.  App. 
200  ;  8.  r.,  70  Mo.  Rep.  643. 

The  transaction,  however,  did  not  end  here,  if  the  averments 
of  the  cross-bill  be  true.  Based  on  the  possession  of  these  ac- 
cepted bills,  soon  to  mature,  and,  as  was  confidently  exjjected, 
soon  to  be  collected,  and  based  on  the  letter  of  advice  and  course 
of  dealing  between  the  parties,  Williams,  Deacon  &  Co.  had 
permitted  the  Bank  of  Mobile  to  anticipate  the  collection,  and, 
through  its  drafts,  to  realize  the  proceeds  of  the  bills  before 
their  maturity  or  payment.  Is  this  distinguishable,  in  prin- 
ciple, from  any  other  advance  of  money,  procured  on  the  faith 
20 
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of  collaterals  held  by,  or  deposited  with  the  lender?  Has  not 
the  lender  a  lien  on  the  collateral,  which  will  maintain  his 
rigiitfnl  custody  aijainst  the  borrower,  until  the  advance  or  loan 
is  reimbursed  ?  Could  the  Bank  of  Mobile,  after  its  advance- 
draft  and  realization  of  the  proceeds  of  the  bills,  have  recov- 
ered them  from  Williams,  Deacon  &  Co.,  without  tirst  repay- 
ino;  to  them  the  sum  advanced  by  them  on  the  faith  of  their 
collection  ?  And  does  Winston  Jones,  the  assignee,  stand  in 
any  better  right,  than  the  Bank  of  Mobile,  his  assignor?  He 
is  the  mere  transferree  of  the  title,  for  the  benefit  of  creditors, 
and  is  not  a  purchaser  in  the  sense  which  will  cut  off  equities 
between  the  parties,  although  unknown  to  him.  We  have 
asked  the  questions  above,  with  no  intention  of  answering 
them.  The  reason  will  be  stated  further  on. — Morse  on  Bank- 
ing, 42-3  ;  Perry  on  Trusts,  §§  161,  243  ;  Mich.  St.  Bank  v. 
Gardner,  15  Gray,  362  ;  Ullman  v.  Barnard,  7  Gray,  554 ; 
Story's  Equity,  §  1265 ;  Patton  v.  Beecher,  62  Ala.  579  ;  Tan- 
herdy  v.  Graham,,  8  Ala.  247;  Neidin  v.  McAfee,  72  Ala. 
357 ;  Powell  v.  Jones,  72  Ala.  392  ;  Ellis  v.  Amason,  2  Dev. 
Eq.  273  ;  Legard  v.  Hodges,  1  Vesey,  477. 

There  is  another  line  of  inquiry,  cognate  to  that  raised 
above.  Taking  the  averments  of  the  cross-bill  for  our  guide, 
the  Danner  Land  and  Lumber  Company  was  the  principal 
debtor  on  the  said  fifteen  bills,  which  gave  rise  to  the  present 
controversy.  To  it  the  consideration  moved,  and  Shadboldt 
&  Son  were  its  accommodation  acceptors.  On  it  rested  the 
duty  of  exonerating  all  other  parties  to  the  bills.  Before  the 
alleged  payment  of  said  bills  by  the  said  company  to  the  Bank 
of  Mobile,  Williams,  Deacon  &  Co.  had  acquired  all  the  right 
they  can  assert  to  the  proceeds  of  said  bills,  by  meeting  the 
advance-drafts  of  the  Bank  of  Mobile.  Danner,  president 
of  each  corporation,  had  knowledge  of  the  said  lien  held  by 
Williams,  Deacon  &  Co.  on  said  bills,  for  it  was  under  his 
direction  the  drafts  had  gone  forward,  and  the  proceeds, 
thus  anticipated,  had  been  turned  into  the  coffers  of  the  Bank 
of  Mobile.  Was  this  knowledge  on  the  part  of  Danner,  notice 
to  each  of  the  corporations  of  which  he  was  president,  of  the 
nature  and  extent  of  the  claim  held  by  Williams,  Deacon  & 
Co.  on  the  said  bills?  And,  we  may  ask,  what  right  had  the 
Bank  of  Mobile  to  receive  paj'inent  of  the  bills,  incumbered  as 
they  then  were?  And  what  right  had  the  Danner  Land  and 
Lumber  Company  to  pay  the  bills  to  the  Bank  of  Mobile,  if 
chargeable  with  notice  of  Williams,  Deacon  &  Co's.  lien  ? 
These  inquiries  raise  the  question,  whether  the  Land  and 
Lumber  Company  has  discharged  itself  from  the  payment  of 
the  bills,  by  the  alleged  payment  to  the  Bank  of  Mobile.  It 
is  not  necessary  we  should  decide  this  question. 
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Taken  in  its  broadest  aspect — tliat  which  best  promotes  the 
interest  of  Williams,  Deacon  &  Co. — the  Danner  I^nd  and 
Lumber  Company  paid,  and  the  Bank  of  Mobile  received  pay- 
ment of  said  bills,  in  their  joijit  wronjj,  when  t!ie  money  was 
due  and  payable  to  Williams,  Deacon  A:  Co.  If  this  be  tiie 
true  state  of  the  case,  then  the  Land  and  Lumber  Company  is 
n()t  discharged  by  such  payment  from  the  oblijration  to  pay, 
unless  Williams,  Deacon  &  Co.  ratify  tiie  l>ank's  unauthorized 
collection.  Ratifyinj^  it,  however,  Williams,  Deacon  «fe  Co. 
would  be  held  to  have  dischartred  the  Land  and  Lumber  Con)- 
pany  as  their  debtor,  and  to  have  agreed  to  look  alone  to  the 
Bank  of  Mobile  for  payment.  Considered  on  this  hypothesis, 
what  right  or  claim  liave  the  complainants  against  the  Bank 
of  Mobile,  and  against  the  property  received  in  payment  from 
the  Land  and  Lumber  Company?  Was  the  property  received 
by  the  bank  charged  with  a  trust?  If  the  payment  to  the 
Bank  of  Mobile  had  been  made  in  money,  then,  if  ratified, 
there  would  have  been  created  only  a  debt  or  duty  resting  on 
the  bank  to  pay  to  Williams,  Deacon  &  Co.,  with  no  trust  or 
lien  on  anything  to  secure  its  payment,  for  money  has  no  ear- 
mark. The  payment,  however,  was  made  in  property,  which 
remained  in  specie,  so  far  as  we  are  informed,  when  the  bank 
assigned  to  Jones.  It  is  still  undisposed  of  and  unconverted, 
80  far  as  we  know.  To  the  extent  this  property  represents  the 
debt  evidenced  by  said  fifteen  bills  of  exchange,  if  the  facts 
are  correctly  set  forth  in  the  cross-bill,  the  Bank  of  Mobile  is 
out  nothing.  True,  it  parted  with  its  cash  when  the  bills  were 
discounted,  but  it  received  it  back,  when  Williams,  Deacon  & 
Co.  accepted  and  paid  the  bank's  drafts,  drawn  on  the 
credit  the  remitted  bills  furnished.  On  the  averments  of  the 
cross-bill,  Williams,  Deacon  iV:  Co.,  by  ratifying  the  said  col- 
lection by  the  bank  from  the  Land  and  I.,uml)er  Company, 
would  become  entitled,  ex  tujiw  et  bono^  to  so  much  of  the  pro- 
ceeds of  the  property  received  by  the  bank  from  the  Land  and 
Lumber  Company,  as  was  in  payment  of  said  fifteen  bills  of 
exchange.  The  bank  was  not  entitled  to  such  pro|X)rtionate 
proceeds,  for  it  paid  nothing  for  them.  If,  then,  the  bank  as- 
sumed to  collect  these  bills  of  exchange  without  authority,  and 
received  payment  in  property,  promising,  in  consideration 
thereof,  to  pay  the  bills,  thus  relieving  the  Land  and  Luml)er 
Company  from  all  liability  to  pay  said  bills;  and  if  the  bunk, 
becoming  insolvent,  fails  to  pay  said  bills,  and  thus  leaves  the 
debt  resting  on  the  Land  and  Lumber  Company,  is  there  any 
reason  why  the  said  Land  and  Lumber  Company  can  not  hold 
the  bank,  and  its  assignee,  trustees  of  the  property  thus  failed 
to  be  aj)plied,  and  compel  them  to  account  for  the  proiK»rtion 
of  the  property,  which  was  turned  over  in  payment  of  tliedebt 
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evidenced  by  the  bills  of  exchange  ?  And  is  not  this  on  the 
theory,  that  by  the  insolvency  of  the  bank,  Williams,  Deacon 
&  Co.,  or  the  Land  and  Lumber  Company,  as  the  case  may  be, 
is  armed  with  the  option  of  having  the  property  declared  trnst 
property,  and  applied  to  the  purpose  for  which  it  was  turned 
over ;  or,  if  renounced  by  the  beneficiary,  of  having  it  restored 
to  the  grantor? 

All  that  is  said  on  the  point  last  discussed,  must  be  con- 
sidered as  resting  on  the  hypothesis,  that  Williams,  Deacon  & 
Co.  paid  the  advance  drafts  of  the  Bank  of  Mobile,  on  the 
faith  and  credit  inspired  by  the  possession  of  said  bills  of  ex- 
change accepted  by  Shadholdt  &  Son.  There  need  have  been 
no  express  agreement  to  this  effect.  It  is  enough,  if  it  was  in 
accordance  with  their  usual  course  of  dealings.  Of  course,  if 
the  advance  was  simply  a  loan,  entirely  uninfluenced  by  the 
Shalboldt  acceptances,  then  Williams,  Deacon  &  Co.  are  sim- 
ple creditors  of  the  insolvent  bank,  without  lien  or  security, 
and  without  any  recourse  against  the  Danner  Land  and  Lum- 
ber Company,  or  against  the  property  paid  by  it  to  the  bank. 

We  have  shown  that,  in  one  category,  the  complainants  in 
the  cross-bill  have  no  interest  whatever  in  the  fund  they  are 
seeking  to  subject.  That  category  is,  that  the  advance  was 
made  as  an  independent  loan,  in  no  manner  connected  with,  or 
dependent  on  the  Shadboldt  acceptances.  A  second  category 
is  that  set  forth  in  the  cross-bill — that  the  advance  was  made  on 
the  faith  of  the  Shadboldt  acceptances,  and  relying  on  their 
collection  for  reimbursement.  This,  we  have  intimated,  would 
secure  to  Williams,  Deacon  &  Co.  a  lien  on  those  bills  and 
their  proceeds,  paramount  to  all  right  of  control  and  direction 
the  Bank  of  Mobile  might  attempt  to  assert.  We  have  fur- 
ther intimated,  if  this  be  the  true  state  of  the  case,  that  the 
Bank  of  Mobile  had  no  right  to  receive  payment  of  the  bills ; 
but  having  done  so,  it  rested  with  Williams,  Deacon  &  Co. 
whether  they  would  ratify  such  collection,  and  claim  their  pro- 
portionate share  of  the  property.  We  have  said  that,  in  the 
event  of  ratification  by  Williams,  Deacon  &  Co.,  neither  they, 
nor  any  one  else,  has  any  longer  any  claim  against  the  Land 
and  Lumber  Company  based  on  said  bills,  for  they  would  there- 
by have  become  paid.  This  rests  on  very  simple  principles. 
Ratification  of  an  unauthorized  act  must  be  entire.  It  can  not 
be  partial,  accepting  the  good,  and  rejecting  the  unacceptable. 
No  one  will  be  permitted  to  claim  rights  as  conferred  by  a 
grant,  conveyance,  or  other  contract,  without  adopting  the 
whole  contract,  and  surrendering  any  and  all  seeming  rights 
which  the  instrument  appoints  to  another.  A  claim  can  not 
be  asserted  under,  and  as  conferred  by  an  instrument  or  con- 
tract, in  connection  with  another  which  antagonizes  the  instru- 
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inent  or  contract,  or  any  of  its  conferred  rights. — Wharton  on 
Agency,  §  72 ;  Perry  on  Trusts,  §  596 ;  Ilarrmm  v.  Gardner^ 
10  Ala.  185;  McReyiiolds  v.  Jones,  30  Ala.  101;  Hatchett 
V.  Blanton,  72  Ala.  423. 

The  cross-bill  in  this  case  sets  forth,  in  nninistakable  terms, 
that  Williams,  Deacon  &  Co.  renounce  and  repudiate  the 
alleged  settlement  and  payment  of  the  bills  by  the  Land  and 
Lumber  Con)pany  to  the  Bank  of  Mobile,  and  that  they  have 
instituted  suits  against  Shadboldt  <fe  Son  as  acceptors,  and  tlie 
Land  and  Lumber  Company  as  drawers  of  said  bills.  Those 
suits,  it  is  averred,  were  pending  when  the  cross-bill  was  filed. 
The  bills  had  been  previously  protested  for  non-payment,  and 
notice  given  to  the  drawer.  Williams,  Deacon  &  Co.  have 
thus  shown  by  their  own  averments  that  they  repudiate  the 
alleged  payment,  and  seek  redress  on  the  bills,  as  living  evi- 
dences of  debt.  This  is  incompatible  with  the  relief  they  seek 
by  their  cross  bill,  and  the  cliancellor  did  not  err  in  sustaining 
the  demurrer  to  it.  It  should  be  stated  that  this  rule  of  elec- 
tion would  not  probably  apply,  if  the  Land  and  Lumber  Com- 
pany had  merely  conveyed  the  property  as  security  for  the 
liability.  The  conveyance  was  absolute  in  form,  and  was  made 
and  accepted  as  payment,  not  as  security. 

We  have  not  considered  whether  appeal  is  the  proper  mode 
of  bringing  the  chancellor's  interlocutory  ruling  on  the  cross- 
bill before  us.  Nor  have  we  considered,  in  the  event  appeal 
will  not  lie,  whether  appellants  could  obtain  redress  by  man- 
damns,  if  they  had  shown  a  right  to  the  relief  claimed  in  their 
cross-bill.  The}'  have  failed  to  show  themselves  entitled  to 
the  relief  they  pray,  and  we  need  not  consider  whether,  in  the 
present  stage  of  the  litigation,  they  are  entitled  to  any,  and, 
if  any,  to  what  form  of  redress. 

Affirmed. 


Knox  V.  Wilson, 

Bill  in  Equity  to  enforce  Verbal  Agreement  as  Mortgage^  or 
Equitable  Lien  on  Personal  Property. 

1.  Waiver  of  exemptions  in  personal  properttf. — A  verbal  mortgage  of 
personal  property  can  not  operate  as  a  valid  waiver  of  the  right  to 
claim  the  property  as  exempt  (Code,  ^  2846,  2848) ;  and  a  written  in- 
strument is  not  etfectual  for  that  purpose,  unless  the  intention  to  make 
such  waiver  is  therein  clearly  expres8e«l. 

2.  Equitable  mortgage  ;  writing  htld  intufficient. — A  letter  addreseed 
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to  a  merchant,  in  these  words:  "/  am  alv>ays  the  man  to  do  right.  If 
yon  think  it  proper  to  put  the  guano  in  the  paper  that  Mr.  H.  has  against  me 
and  mg  hoys,  it  will  be  all  right  with  me,"  is  not  so  free  from  ambiguity 
as  to  authorize  the  court  to  construe  it  as  a  verbal  mortgage  for  the 
price  of  the  guano,  operating  in  prnsenti. 

Appeal  from  the  Chancery  Court  of  Pike, 

Heard  before  the  Hon,  N.  S.  Gkaham, 

The  bill  in  this  case  was  filed  on  the  20th  February,  1884, 
by  John  B,  Knox,  against  Archelaus  Wilson  and  his  two  sons, 
Charles  and  Wni.  H,  Wilson ;  and  sought  to  establish  and  en- 
force an  alleged  equitable  lien  or  mortgage  on  certain  crops 
raised  by  the  defendants,  for  the  price  of  a  certain  quantity  of 
guano,  sold  and  delivered  to  them  by  the  plaintiff,  amounting 
to  $282.75,  According  to  the  allegations  of  the  bill,  the 
plaintiff  sold  and  delivered  to  the  defendants,  in  the  early  part 
of  the  year  1882,  a  certain  quantity  of  guano,  to  be  used  on 
land  which  they  were  jointly  cultivating,  under  a  verbal  agree- 
ment with  them  that  the  price  should  be  considered  as  included 
in  a  mortgage  for  advances  which  they  had  executed  to  one 
Henderson;  and  the  money  was  paid  to- him,  under  this  ar- 
rangement, out  of  the  crops  which  they  had  conveyed  to  said 
Henderson  by  the  mortgage.  At  the  beginning  of  the  next 
year  (1883),  "a  similar  arrangement  was  made  for  guano  for 
the  year  1883 ;"  and  the  defendants  having  executed  a  mort- 
gage to  the  Farmers'  &  Merchants'  Bank  at  Troy,  of  which 
said  Henderson  was  the  president  and  principal  stockiiolder,  for 
advances  made  and  to  be  made  to  them  during  the  year  1883, 
conveying  the  crops  raised  by  them  jointly  during  that  year, 
it  was  verbally  agreed  between  them  and  the  complainant 
"  that  said  mortgage  should  stand  also  as  a  security  for  the 
guano,"  and  the  guano  was  afterwards  delivered  under  this 
agreement.  "Said  A.  Wilson  not  being  present  when  this 
second  arrangement  was  made,  and  in  order  that  said  agree- 
ment might  not  rest  entirely  in  parol,  complainant  prepared  an 
instrument  in  writing  substantially  eml)odying  said  verbal 
agreement,  and  sent  it  to  said  A.  Wilson  for  his  signature  and 
that  of  his  sons ;  but  he  returned  the  paper  unsigned,"  and 
sent  with  it  a  letter  addressed  to  the  complainant,  dated  the 
24th  January,  1883,  in  these  words:  "I  am  always  the  man 
to  do  right,  li  you  think  it  proper  to  put  the  guano  in  the 
paper  that  Mr.  Henderson  has  against  me  and  my  boys,  it  will 
be  all  right  with  me  ;"  to  which  said  A,  Wilson  signed  his  name. 
The  written  instrument  referred  to  was  never  signed  by  any  of 
the  defendants,  but  the  guano  was  delivered  from  time  to  time, 
as  the  bill  alleged,  on  their  repeated  promises  to  sign  it,  and 
on  the  faith  of  their  verbal  agreement  that  the  debt  should  be 
considered  as  covered  by  the  mortgage.     The  bill  alleged,  also, 
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that  the  mortgage  debt  had  been  paid  in  full,  that  the  defend- 
ants were  insolvent,  and  that  they  were  disposing  of  the  resi- 
due of  tlie  crops  remaining  in  their  hands  ;  and  prayed  that  a 
lien  on  the  property  might  be  declared  in  favor  of  the  com- 
plainant, for  the  amount  of  his  debt,  with  interest,  and  that 
the  property  be  sold  for  its  satisfaction. 

A  joint  and  several  answer  was  tiled  by  the  defendants,  ad- 
mitting the  alleged  agreement  under  which  the  guano  was 
furnished  during  the  year  1882,  but  denying  that  any  similar 
agreement  was  made  for  the  next  year;  admitting  that  said  A. 
Wilson  wrote  and  sent  the  letter  above  copied,  but  alleging 
that  this  was  after  a  portion  of  the  guano  had  been  delivered, 
that  the  other  defendants  never  assented  to  it,  and  that  the 
proposed  arrangement  was  never  carried  out.  After  filing  this 
answer,  A.  Wilson  made  and  tiled  his  schedule  and  claim  of  ex- 
emption, claiming  all  the  crops  on  .hand  ;  and  this  was  set  np 
in  an  amended  answer. 

( )n  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill ;  and  his  decree  is  new  assigned  as  error. 

Gardner  *fe  Wiley,  for  the  appellant. 

Wm.  H.  Parks,  contra. 

SOMERVILLE,  J. — We  cannot  clearly  see  that  the  decree 
of  the  chancellor  is  wrong,  in  holding  that  the  evidence  fails 
to  satisfactorily  show  that  two  of  the  defendants,  William  and 
Charles  Wilson,  ever  agreed  to  make  a  parol  mortgage  of  their 
property  to  secure  the  debt  admitted  to  be  due  the  complain- 
ant. So  far  as  concerns  the  other  defendant,  A.  Wilson,  the 
evidence  probably  shows  that  he  expressed  a  willingness  to  give 
such  a  mortgage,  both  verbally  and  in  writing ;  but  his  inten- 
tion seems  to  have  remained  unexecuted.  His  note  to  the 
complainant,  bearing  date  January,  24th,  18">3,  is  not  suf- 
ficiently free  from  ambiguity  to  authorize  us  to  construe  it  to 
bean  equitable  mortgage,  operating  as  such  in  pnvsenti.  The 
effort  is  to  foreclose  this  alleged  equitable  lien  on  certain  prop- 
erty, which  is  claimed  by  A.  Wilson  to  be  exempt  from  all  legal 
process.  The  right  of  exemption,  even  to  personal  property, 
in  this  State,  can  be  waived  only  by  an  instrument  in  writing. 
A  verbal  mortgage  can  not  be  operative  as  such  a  waiver. 
Const.  1875,  Art.  X,  sec.  7;  Code,  1876,  §2846.  It  is  pro- 
vided by  statute,  as  well  as  by  our  constitution,  that  all 
exe!nption  waivers  must  be  included  in  written  instruments,  and 
the  statute  furtiier  declares  that  "the  intention  to  make  such 
waiver  must  be  clearly  expressed." — Code,  1876,  §  2848. 
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The  property,  which  is  sought  to  be  subjected,  being  shown 
to  be  exempt,  and  being  claimed  in  the  manner  provided  by 
statute,  the  bill  was  wanting  in  equity,  and  was  properly 
dismissed. 


Meyer  Bros.  v.  Mitchell. 

Bill  in  Equity  for  SpeciJiG  Performance  of  Contract  for  Pur- 
chase of  Land. 

1.  Description  of  land,  in  agreement  to  sell  and  convey  ;  parol  evidence 
in  aid  of. — As  held  in  this  case  on  the  former  appeal  (75  Ala.  475),  an 
agreement  to  sell  and  convey  a  parcel  of  land,  part  of  a  larger  tract,  de- 
scribed in  the  written  agreement  as  "  sixty  acres  Comida  and  cane-bot- 
tom, also  ten  acres  hill-side  woodland  adjoining  the  Mitchell  tract,"  is, 
on  its  face,  void  for  uncertainty ;  but  parol  evidence  may  be  received  to 
aid  the  uncertain  description,  and  to  identify  the  particular  land  intended 
to  be  sold,  which  was  pointed  out  at  the  time,  and  of  which  the  pur- 
chaser was  put  in  possession. 

2.  Same ;  sufficiency  of  extraneous  evidence  identifying  land  sold. — The 
particular  lands  intended  to  be  sold  being  described  in  the  amended  bill 
with  sufficient  certainty,  and  the  plat  and  survey  made  by  the  county 
surveyor,  at  the  instance  of  the  purchaser,  corresponding  substantially 
with  this  description,  and  its  correctnesss  not  being  impeached  by  any 
contradictory  evidence;  this  is  sufficient  to  sustain  the  chancellor's  de- 
cree granting  a  specific  performance,  although  the  lands  were  pointed 
out  to  the  surveyor  by  the  complainant  himself,  and  the  survey  was 
made  without  notice  to  the  defendant's. 

3.  Re-e.xaminalion  of  witness  ;  what  is  revisable. — It  is  irregular  to  re- 
examine a«  witness  without  an  order  of  court,  the  granting  of  which  is 
matter  of  discretion  with  the  chancellor ;  and  if  a  deposition  is  thus  taken 
without  authoritj^  of  an  order;  it  is  discretionary  with  the  chancellor 
whether  he  will  suppress  the  deposition  or  not ;  and  the  exercise  of  this 
discretion,  in  either  case,  is  not  revisable  on  error  or  appeal. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon,  N.  S.  Gbaiiam. 

White  &  White,  for  appellants. 

SuMTEK  Lea,  contra. 

CLOPTON,  J. — At  a  sale  of  the  real  estate  of  Alanson  Salt- 
marsh,  made  by  his  administrator  in  December,  1877,  the  com- 
plainant purchased  a  tract  of  land,  consisting  of  about  eight 
hundred  and  forty  acres.  A  few  days  afterwards,  by  agree- 
ment, the  complainant  transferred  to  Rainey  and  Lovett  his 
bid  and  purchase,  on  their  assuming  his  obligation  for  the  pur- 
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cljase-iuoney  :  and  tliey,  in  consideration,  agreed  in  writing  to 
give  coniplaiiiaiit  ''sixty  acres  of  land,  viz.,  fifty  Coniida  and 
cane-bottoin,  also  ten  acres  hill-side  woodland  joining  the 
IVIitchell  tract."  The  particular  sixty  acres  given  to  complain- 
ant was  pointed  out  and  designated,  and  he  was  put  in  posses- 
sion, and  continued  in  possession  until  about  1881,  when  he 
was  forcibly  dispossessed  by  Meyer  Bros.,  to  whom  the  land 
had  been  conveyed  by  Rainey,  and  wFio  refused  to  recognize 
as  binding  on  them  the  agreement  with  Rainey  and  Lovett. 
The  bill  is  brought  to  compel  specific  performance  of  the  agree- 
ment. 

When  the  case  was  before  us  on  a  former  appeal  (75  Ala. 
475),  we  held,  that  the  agreement,  unaided  by  other  and  extra- 
neous evidence  identifying  the  subject-matter,  is  void  for  un- 
certainty ;  but  that  it  was  competent  to  show,  by  parol  evi- 
dence, the  particular  land  pointed  out  and  designated,  in  pur- 
suance of  the  terms  of  the  agreement,  and  that  complainant  was 
put  in  possession  thereof;  and  when  the  contract  is  thus  aided, 
the  defect  of  uncertainty  is  cured.  We  also  substantially  held, 
that  if  the  l)ill  were  amended,  so  as  to  set  forth  a  correct  and 
certain  description  of  the  land,  the  complainant,  on  satisfactory 
proof  of  the  agreement,  and  of  identification,  would  be  entitled 
to  a  specific  performance.  The  superadded  description  of  the 
land  in  the  original  bill  did  not  obviate  the  objection  of  uncer- 
tainty, and  there  was  a  variance  between  the  allegations  and 
proof  in  respect  to  the  description.  The  cause  was  therefore 
remanded,  that  the  complainant  might,  by  an  amendment,  o\)- 
viate  the  variance.  After  the  remandment  of  the  cause,  the 
bill  was  amended,  so  as  to  allege  a  certain  and  specific  descrip- 
tion of  the  land. 

On  the  former  appeal,  wu  found  that  complainant  had  done 
what  was  tantamount  to  the  paymentof  the  consideration  price, 
and  that  Meyer  Bros,  had  notice,  before  their  purchase  of  the 
lands,  of  the  claim  of  complainant ;  and  the  execution  of  the 
agreement  is  proved.  The  equities  of  the  parties  having  l>een 
settled,  and  the  bill  having  been  properly  amended,  the  only 
remaining  cjuestion  on  the  merits  is,  whether  the  proof  suffi- 
ciently identifies  the  land,  as  described  in  the  amended  bill, 
with  the  subject-matter  of  the  contract. 

Before  the  bill  wsis  amended,  the  complainant  procured  the 
county  surveyor  to  survey  the  lands,  but  without  notice  to  the 
defendants  The  description  of  the  land  in  the  amendment  to 
the  bill  corresj)ond.s  with  the  description  and  boundaries  as 
ascertained  and  testified  to  by  the  surveyor.  The  correctness 
of  the  survey  is  not  imj)eached,  and  there  is  no  reason  to  ques- 
tion it,  if  the  correct  lands  were  pointed  out  to  him.  It  is  in- 
sisted, however,  that  the  correct  lands  were  not  pointed  out. 
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A  witness,  the  brother  of  the  complainant,  who  was  present, 
testified,  that  the  lands  surveyed  are  the  lands  embraced  in  this 
suit.  While  this  witness  may  not  have  known  the  exact  boun- 
daries, he  knew  the  location  and  situation  of  the  lands,  for  he 
had  cultivated  it  for  three  years  as  the  tenant  of  the  complain- 
ant. The  complainant  pointed  out  the  lands  to  the  surveyor. 
In  his  second  deposition,  he  states  the  ojeneral  boundaries  as 
surveyed,  and  appends  a  plat  of  tiie  fifty  acres.  These,  though 
more  specific,  correspond  substantially  with  the  general  descrip- 
tion of  the  land  which  he  was  to  have,  as  given  in  his  first  de- 
position. The  agreement  specified  fifty  acres  "  Comida  and 
cane-bottom,  and  ten  acres  hill-side  woodland."  The  Comida 
and  cane-bottom  was  known,  and  also  the  hill-side  woodland. 
The  surveyor  surveyed  so  as  to  include  the  bottom,  and  finding 
that  if  he  commenced  at  the  gate,  which  was  designated  to  com- 
plainant by  Rainey  as  the  starting  point,  it  would  take  in  more 
than  fifty  acres,  he  cut  off  six  or  seven  acres  adjoining  the  land 
of  Meyer  Bros.  Of  this,  they  can  not  complain.  The  survey 
appears  also  to  be  consistent  with  the  description  given  by 
Rainey  of  the  land  that  complainant  was  to  have.  If  the  cor- 
rect lands  are  not  surveyed,  it  was  in  the  power  of  the  de- 
fendants to  have  shoM'n  it.  They  prefer,  however,  to  rely  on 
the  inability  of  complainant  to  make  sufficient- proof .  While 
the  evidence  might  have  been  more  explicit  in  some  respects, 
it  does  not  clearly  appear  that  the  chancellor  is  wrong  in  his 
finding  of  the  facts. 

It  is  irregular,  after  a  witness  has  been  examined,  to  re- 
examine him  without  an  order  of  court.  Granting  such  order 
is  discretionary  with  the  chancellor.  If  a  witness  is  thus  re- 
examined; the  suppression  of  the  deposition  is  in  the  discretion 
of  the  chancellor,  and  the  manner  in  which  he  may  exercise 
that  discretion  is  not  revisable. 

Affirmed. 


Jones  V.  McPhillips. 

Bill  in  Equity  hy  Creditors  of  Insolvent  Bank^  for  Removal 
of  Assignee^  Appointment  of  Receiver^  and  Administra- 
tion of  Trust  by  Court. 

1.  Pleadings  construed  against  pleader. — Pleadings  must  be  reasonably 
certain,  and  when  assailed  by  demurrer,  if  susceptible  of  more  than  one 
construction,  that  construction  must  be  adopted  which  is  least  favorable 
to  the  pleader. 
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2.  Requiring  ftond  of  assignee,  or  truMee. — A  trustee,  or  assignee,  in 
a  deed  of  assignment  for  the  benefit  of  creditors,  tliough  relieved  from 
giving  bond  bv  the  instrument  itself,  may  \w  re<iuire<l  to  give  l)on«i  by 
the  l)eneticiarie8  of  the  dcf  d  (Code,  f)  37;}5) ;  and  when  it  appears  that 
he  has  oHered  to  give  bond,  and  has  done  so  under  the  order  of  the  court, 
tl>e  fact  tliat  tiie  assignment  did  not  re<iuire  a  bond  is  no  reason  for  re- 
moving him,  at  the  instance  of  the  creditors,  and  appointing  a  receiver 
of  tiie  property  in  his  stead. 

3.  Trusts  for  creditors;  when  equity  uill  nssnine  jurisdiction,  at  in- 
stance of  beneficiaries. — Courts  of  equity  have  original  jurisdiction  of 
trusts,  and  will  enforce  their  execution  at  the  instance  of  the  l>eneficia- 
ries ;  but,  when  a  general  assignment  is  made  by  an  insolvent  bank,  for 
the  benefit  of  its  creditors,  a  court  of  equity  will  not  at  once  assume 
jurisdiction,  at  the  instance  of  some  of  the  creditors,  remove  the  assignee, 
and  appoint  a  trustee  o*-  receiver  in  his  stead,  unless  it  is  shown  that  the 
assignee  is  incompetent  or  until  for  his  ottice,  or  that  he  has  been  guilty 
of  some  neglect  or  breach  of  duty. 

4.  Same. — That  the  assignee  is  a  young  man,  and  has  had  but  little 
business  experience;  that  his  property  is  inconsiderable  when  compared 
with  the  value  of  the  projwrty  conveyed  by  the  assignment,  while  he  was 
not  recpiired  to  give  bond;  that  he  was  a  director  of  the  bank  at  the 
time  the  assignment  was  made,  and  also  during  the  period  of  the  mis- 
management of  its  affairs,  which  resulted  in  its  insolvency,  through  ex- 
cessive loans  to  its  president  against  bitter  op{)Osition  in  the  board  of 
directors — these  facts,  as  alleged,  are  not  sufficient  to  justify  his  removal, 
at  the  instance  of  creditors,  and  tl)e  ap|X)intment  of  a  receiver  in  his 
stead,  when  it  does  not  appear  that  he  participated  in  the  alleged  mis- 
management, or  voted  with  the  majority  in  favor  of  the  exce.ssive  loans 
to  the  president ;  and  when  it  does  appear  that  he  has  already  offered  to 
give,  and  has  given  lK)nd  for  the  faithful  performance  of  his  duties. 

5.  Remandment  on  reversal,  for  amendment. — When  the  chancellor 
overrules  a  deu)urrer  to  a  bill,  and  this  court,  oti  appeal,  reverses  his 
judgment,  a  final  decree  will  not  be  here  rendered,  but  thecrause  will  be 
remande<l,  in  order  that  the  complainant  may  have  an  opiwrtunity  to 
amend  his  bill,  if  he  desires  to  do  so. 

Appeai,  from  the  Chancery  Court  of  Mobile. 

Heard  before  tlie  Hon.  Jonx  A.   Foster. 

The  l)ill  in  this  ease  was  tiled  on  the  9th  July,  1884,  by 
James  McPhillips  and  others,  depositors  and  creditors  of  the 
Bank  of  Mobile,  ajrainst  the  said  bank,  its  board  of  directors  as 
individuals,  and  Winston  J(»nes.  as  trustee  or  assignee  in  an 
assignment  which  said  bank  liad  executed  to  him  for  tiie  ben- 
efit of  its  creditors;  and  asked  the  court  to  assume  jurisdiction 
of  the  trust  created  by  the  assignment,  to  remove  the  assignee, 
and  to  appoint  a  receiver  as  trustee  in  his  stead.  The  material 
allegations  of  the  bill  are  stated  in  the  opinion  of  the  court. 
By  amendmetit,  the  names  of  the  directors  as  defendants  were 
struck  out.  Demurrers  to  the  bill  were  tiled  by  the  bank,  and 
by  the  assignee,  each  assigning  numerous  causes  of  demurrer. 
The  cause  l)eing  submitted  to  the  chancellor  on  the  demurrers, 
and  also  on  motion  to  appoint  a  receiver,  he  rendered  a  decree 
assuming  jurisdiction  of  the  trust,  but  overruled  the  demurrers, 
and  refused  to  appoint  a  receiver.  The  assignee  appeals  from 
this  decree,  and  here  assigns  it  as  error. 
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Gaylord  B.  Clark  &  F.  B.  Clark,  Jr.,  for  the  appellant, 
and  with  them  Hamiltons,  representing  certain  creditors  and 
depositors. — General  assignments,  in  trust  for  creditors,  are 
approved  in  equity,  as  meritorious. — 2  Perry  on  Trusts,  §  585  ; 
Bump  on  Fraud.  Conv.  §§  384-5.  The  assignor  has  a  right  to 
select  the  trustee,  and  the  latter  has  a  reasonable  time  within 
which  to  act. — Burr,  on  Assignments,  §§91,  492  ;  Bump  Fraud. 
Conv.  366.  The  appointment  of  a  creditor,  or  a  joint  debtor, 
or  a  relative,  or  the  president  of  the  corporation  which  makes 
the  assignment,  is  not  objectionable,  as  showing  danger  to  the 
trust. — Pope  V.  Brandon,  2  Stew.  401 ;  Bump  Fraud.  Conv. 
366  ;  2  Perry  on  Trusts,  §  558 ;  Burr.  Assignments,  ^  91. 
The  trustee  himself  may  at  any  time  come  into  equity,  asking 
the  instructions  or  protection  of  the  court  in  the  discharge  of 
his  duties ;  but,  to  authorize  its  interference  at  the  instance  of 
creditors,  or  other  beneficiaries,  they  must  show  some  unfitness, 
neglect,  delay,  or  maladministration  on  the  part  of  the  trustee, 
or  some  danger  to  the  trust  estate. — 1  Perry  on  Trusts, 
§§  275-7;  2  lb.  §§  816-19;  High  on  Receivers,  §§  411-12; 
Berry  v.  WilUammn,  11  B.  Monroe,  245,  271 ;  Micou  v. 
Moses  Brothers,  72  Ala.  439 ;  Field's  Lawyer's  Briefs,  §  331. 
In  this  case,  the  bill  was  filed  when  the  ink  was  scarcely  dry 
on  the  deed  of  assignment;  and  no  neglect,  nor  act  of  mis- 
conduct, is  charged  against  the  trustee.  His  removal  is  sought, 
under  general  charges  of  unfitness,  which,  when  analyzed, 
resolve  themselves  into  these:  that  he  is  a  young  man,  and  has 
had  but  little  experience;  that  he  is  poor,  and  that  he  was  a 
director  of  the  bank  during  the  mismanagement  which  culmi- 
nated in  its  insolvency.  But  it  is  not  alleged  that  he  is  in  any 
way  responsible  for  such  mismanagement,  nor  that  he  did  not 
in  fact  oppose  it;  and  a  director  is  not  personally  responsible 
for  an  error  in  judgment,  from  which  loss  ensues. —  Godhold 
V.  Br.  Bank,  11  Ala.  191 ;  Sterling's  appeal,  71  Penn.  St.  11 ; 
Arthur  V.  Griswold,  55  N.  Y.  400;  Turquand  v.  Marshall, 
L.  R.,  4  Ch.  386.  Though  the  deed  required  no  bond  of  the 
assignee,  creditors  may  require  him  to  give  one  (Code,  §  3735), 
and  the  record  shows  that  he  has  in  fact  given  one.  It  has 
been  held  that  not  even  insolvency  is  a  sufficient  objection  to 
an  assignee,  character  being  esteemed  as  solvency. — 2  Perry 
on  Trusts,  §  819  ;  Bump.  Fr.  Conv.  377.  As  to  the  age  of  the 
assignee,  the  law  has  prescribed  no  particular  age  as  a  qualifica- 
tion for  the  ofiice ;  and  as  to  the  experience  necessary  for  the 
"discharge  of  the  duties  of  so  great  and  complicated  a  trust" 
as  this  is  alleged  to  be,  that  is  necessarily  a  mere  matter  of 
opinion,  and  can  not  beguaged  by  any  legal  test. 

Hannis  Taylor,  contra. — "As  soon  as  an  assignee  accepts  a 
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general  assignment  for  the  payment  of  debts  to  creditors,  either 
directly  or  by  implication,  lie  becomes  a  trustee  for  them  ;  and 
as  soon  as  they  have  notice,  they  may  compel  the  execution  of 
the  trust  in  a  court  of  equity." — 2  Perry  on  Trusts,  jj  594, 
citing  the  following  cases :  Moses  v.  Murgatroyd,  1  Johns. 
Ch.  119;  Shepherd  v.  McEoem^  4  Johns.  Ch.  136;  Pinyree  v. 
Coinstock,  18  Pick.  46;  Wier  v.  Tannehill,  2  Yerger.  57; 
NiaoU  V.  Munfard,  4  Johns.  Ch.  523 ;  Ward  v.  Letms,  4 
Pick.  518;  JVew  Eny.  Bank  v.  Levels,  8  Pick.  113;  lidtertson 
V.  Subleit,  6  Humph.  313;  Pearson  v.  Pockhill,  4  li.  M<»nroe, 
296 ;  Kelly  v.  Bafjcock,  49  N.  Y.  320 ;  Ual-se  v.  Wright,  Wright 
(Ohio),  61.  This  principle  is  recognized  in  several  decisions  of 
this  court. — Sledge  v.  Clapton,  6  Ala.  598  ;  Eldrldge  v.  Turner, 
11  Ala.  1049;  Andreios  v.  f/obson,  23  Ala.  232.  The  equity 
of  the  bill  not  only  rests  on  this  general  principle,  but  special 
grounds  for  the  interference  of  the  court  are  shown.  The 
trust  is  complicated,  and  the  property  worth  nearly  half  a 
million  of  dollars  ;  its  administration  is  committed  by  the  deed 
to  a  young  man,  who  has  had  little  (if  any)  experience  in  such 
matters,  and  who  is  alleged  to  be  incompetent;  no  bond  is  re- 
quired of  him,  and  his  own  estate  is  inconsiderable,  when  com- 
pared with  the  value  of  the  property  intrusted  to  his  charge ; 
and  he  is  charged  with  participation  in  the  mismanagement  of 
the  affairs  of  the  bank  which  has  brought  about  its  insolvency. 
These  special  circumstances  present  cogent  reasons  for  the 
interference  of  the  court,  and  they  are  all  admitted  by  the 
demurrer. 

(On  application  for  a  modification  of  the  decree  tirst  ren- 
dered.) The  appeal  is  taken  from  the  decree  overruling  the 
demurrers,  and,  of  course,  the  complainants  had  no  opportunity 
to  amend  their  bill.  On  a  reversal  of  that  decree,  this  court 
will  remand  the  cause,  in  order  that  the  complainants  may,  if 
they  desire,  remedy  the  defects  of  their  bill  by  amendment. 
Kingshiwy  v.  Mil  tier,  69  Ala.  505  ;  Bishop  v.  Wood,  59  Ala. 
253;  Little  v.  Snedicor,  52  Ala.  167;  liose  v.  Gibson,  71  Ala. 
42 ;  Miissey  v.  Mttdawell,  73  Ala.  421 ;  Yonge  v.  Hooper,  73 
Ala.  121. 

STONE,  C.  J.— On  the  8th  day  of  July,  1884,  the  Bank  of 
Mobile,  pursuant  to  a  voted  order  of  its  board  of  directors,  made 
a  general  assignment  to  Winston  Jones,  assignee,  conveying  all 
its  property  for  the  benefit  of  all  its  creditors,  givitig  no  pref- 
erences except  as  the  law  secures.  Jones  was  one  of  the  direc- 
tors of  the  bank.  He  had  been  selected  as  trustee  by  the  board 
of  directors,  and  he  accepted  the  trust.  The  assets  assigned  are 
estimated  at  four  or  five  hundred  thousand  dollars  ;  the  liabilities 
much  larger.     The  depositors  who  receive  no  interest  on  their 
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deposits — a  preferred  class — will  probably  exhaust  the  entire 
assets,  and  fall  short  of  realizing  their  entire  demands,  leaving 
nothing  for  general  creditors  and  share-holders. 

On  the  Oth  day  of  July,  1884,  Jatnes  McPhillips,  and  other 
creditors  of  said  bank,  representing  claims  in  amount  between 
ten  and  fifteen  thousand  dollars  for  deposits  made  in  the  bank, 
filed  the  bill  in  this  case,  in  favor  of  themselves  and  all  other 
creditors  who  would  come  in  and  make  themselves  parties  ac- 
cording to  the  rule  in  such  cases,  and  prayed — first,  that  the 
control  and  administration  of  said  trust  be  transferred  to  the 
Chancery  Court ;  and,  second,  that  a  receiver  be  appointed  to 
execute  the  trust,  instead  of  Winston  Jones,  the  assignee  named 
in  the  assignment.  The  bill  was  sworn  to,  and  the  material 
averments  relating  to  the  relief  prayed  are  in  sul)stance  as  fol- 
lows :  That  the  president  of  the  bank,  Danner,  was  indebted 
to  the  bank  before  he  became  its  president,  and  ""that  for  this 
reason,  and  for  the  further  reason  that  the  said  Danner  was  en- 
gaged in  a  large  and  hazardous  business,  which  compelled  him 
to  borrow  large  sums  of  money,  there  was  serious  opposition  on 
the  part  of  some  of  the  directors  to  his  election  to  the  presi- 
dency of  said  bank.  Your  orators  further  aver,  upon  informa- 
tion and  belief,  that  after  the  said  Danner  was  so  elected  presi- 
dent, he  continued  to  borrow  money  from  said  bank,  for  use  in 
his  hazardous  business,  until  the  total  sum  borrowed  by  him 
reached  the  enormous  sum  of  one  hundred  and  sixty  thousand 
dollars,  or  thereabouts, — a  sum  in  excess  of  the  real  capital  of 
the  bank.  Your  orators  further  aver,  that  all  this  mismanage- 
ment of  the  affairs  of  the  bank  was  done  with  the  full  knowl- 
edge and  assent  of  the  said  board  of  directors,  .  .  .  and 
that  such  mismanagement  was  in  violation  of  the  trust  imposed 
upon  them  as  such  directors.  .  .  .  Your  orators  aver  that, 
on  the  day  on  which  said  failure  occurred  (July  8th,  1884),  the 
said  board  of  directors  made  a  general  assignment  of  all  the 
bank's  assets  and  property  of  every  kind  to  Winston  Jones,  in 
which  is  given  him  almost  unlimited  power  to  do  almost  every 
act  which  said  corporation  itself  could  do,  in  winding  up  its 
affairs."  The  bill,  after  averring  tiiat  the  property  thus  as- 
signed "  amounts  to  several  hundred  thousand  dollars"  in  value, 
proceeds  as  follows  :  "  That  the  said  assignee  who  is  endowed 
with  this  great  trust,  and  with  these  ample  powers,  was  one  of 
the  board  of  directors  of  said  bank,  through  whose  mismanage- 
ment the  trouble  and  failure  of  said  bank  was  brought  about, 
and  he  is  now  a  director  of  said  bank  ;  that  said  assignee  is  a 
very  young  man,  with  little  or  no  experience,  or  fitness  to  dis- 
charge such  a  great  and  complicated  trust  as  that  imposed  upon 
him  in  this  case,  and  that  he  can  not,  in  tiie  opinion  of  com- 
plainants, discharge  it  efficiently,  to  the  best  interest  of  all  con- 
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cerned  ;  that  said  as^iignee  lias  been  put  in  utiliiriited  control  of 
hundreds  of  thousands  of  doHars  in  |)r(»|)erty  and  money,  with- 
out any  security  whatever,  and  the  individual  property  owned 
by  him  l)ear6  no  considerable  relation  to  the  value  of  the  prop- 
erty intrusted  to  him  ;  that  there  has  been  f«»r  a  ion^  time  a 
serious  and  bitter  fend  in  the  directory  of  said  l»ank,  to  which 
the  said  assignee  has  been  a  party  ;  that  the  said  trust  is,  from 
its  very  nature  and  terms,  one  which  can  not  be  effectively 
managed  and  discharged,  and  dividends  duly  declared,  except 
under  tlie  jurisdicti<»n  and  direction  of  a  court  of  equity." 

We  have  now  stated  every  material  averment  of  the  i>ill, 
which  is  relied  on  as  furnishing  grounds  for  transferring  the 
administration  of  the  trust  to  the  (yhancery  Court,  and  for 
placing  it  in  the  hands  of  a  receiver.  It  is  not  shown  when 
Banner  was  chosen  president  u{  the  bank,  nor  is  it  averred 
whether  or  not  Jones  favored  his  electii>n.  It  is  not  averred 
that  Jones,  as  a  director,  favored  the  excessive  loan  to  Danner, 
the  president ;  nor  that  he  was  one  of  the  directors  who  favored 
or  contributed  to  the  mismanagement  which  ruined  the  bank. 
Governing  bodies,  such  as  boards  of  directors,  are  presumed  to 
be  controlled  by  majorities ;  and  it  being  averred  that  tiiere  was 
a  feud  among  the  members  of  the  i)oard,  we  are  furnished  with 
no  lueans  of  determining  whether  he  was  with  the  controlling 
majority,  or  with  the  dissenting  minority.  Pleadings  must  be 
reasonably  certain,  and,  when  susceptible  of  more  constructions 
than  one,  that  must  be  adopted  which  is  least  favorable  to  the 
pleader.  There  is  not  enough  averred  in  the  bill,  tested  by  the 
rules  above,  to  justify  us  in  finding,  on  the  admissions  implied 
from  the  demurrer,  that  Jones  favored  Danner's  election,  or 
that  he  was  even  a  director  at  that  time ;  nor  are  we  justitied 
in  finding  that  he  favored  the  excessive  loan  to  Danner,  or  that 
he  is  personally  responsible  for  atiy  part  of  the  alleged  mis- 
management which  ruined  the  bank. 

The  chancellor  refused  to  appoint  a  receiver,  but  overruled 
the  demurrer  to  the  bill — decreeing  that  the  trust  should  be  ad- 
ministered in  the  Chancery  Court.  From  that  decretal  order 
the  demurrants  prosecute  the  present  appeal. 

One  special  ground  urged  for  e<|uitable  interference  is,  that 
the  assignee  has  given  no  bond.  In  relation  to  this,  our  statute 
(Code  of  1876,  §  3735)  makes  provision  for  requiring  bonds 
from  trustees,  such  as  Jones  is  in  the  present  case.  <  >n  peti- 
tion of  complainants,  Jones  has  been  required  to  give,  and  has 
given  bond.  It  is,  perhaps,  due  to  him  that  we  should  say,  he 
appears  to  have  made  the  offer,  in  his  answer,  to  give  lx»nd. 
This  was  before  any  motion  was  made  reipiiring  him  to  do  so. 

The  equity  of  the  bill  is  attempted  to  be  maintained  on  the 
broad  principle,  that  there  is  a  trust,  in  which  the  complainants 
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are  beneficiaries,  and  that  equity  will  take  charge  of,  and  direct 
its  adtriinistration,  because  trust  is  one  of  the  original  grounds 
of  equity  jurisdiction.  In  Perry  on  Trusts,  §  594,  it  is  said  : 
"As  soon  as  an  assignee  accepts  a  general  assignment  for  the 
payment  of  debts  to  creditors,  either  direct  or  by  implication, 
lie  becomes  a  trustee  for  them  ;  and  as  soon  as  they  have  notice, 
they  may  compel  the  execution  of  the  trust  in  a  court  of  equity." 
The  argument  based  on  this  language  is,  that  the  beneficiaries 
under  such  assignment,  just  so  soon  as  they  have  notice  that 
such  trust  has  been  accepted  by  the  assignee,  may  demand,  as 
matter  of  right,  that  the  trust  shall  be  administered  in  the 
Chancery  Court.  If  a  correct  interpretation  of  the  author's 
language  make  it  mean  what  is  claimed,  he  stands  almost,  if  not 
quite  alone,  in  the  assertion  of  such  principle.  It  is  very  true, 
that  equity  compels  the  execution  of  trusts,  and,  when  it  asserts 
its  compulsory  power,  it  does  so  in  the  Chancery  Court.  It  is 
there  alone  it  has  power  to  act.  But,  the  mere  existence  of  a 
right,  without  more,  does  not  put  the  machinery  of  the  law  in 
operation.  There  must  be  a  right,  and  a  failure  or  refusal  of 
the  party  on  whom  the  duty  of  payment  or  performance  rests, 
to  pay  the  debt,  or  to  discharge  the  duty.  A  mere  debt,  unless 
there  is  a  breach  of  the  contract  by  a  failure  to  pay  according 
to  its  terms,  gives  no  right  of  action.  Chancery  compels  the 
specific  performance  of  contracts,  but  only  after  there  has  been 
a  failure  to  perform,  and,  in  most  cases,  a  refusal,  on  the  part 
of  the  obligor.  Equity  sometimes  raises  and  enforces  trusts, 
but  it  is  only  when  rights  have  been  wrongfully  withheld  from 
parties  complaining.  The  law,  in  its  active  forms,  redresses 
grievances,  and  enforces  rights  which  can  not  otherwise  be  re- 
duced to  actual  enjoyment.  It  gives  no  encouragement  to  a 
needless  riesort  to  its  coercive  processes.  It  has  no  condemna- 
tion for  the  citizen  who  is  peaceably  doing  his  duty,  and  wrong- 
ing no  one. 

We  can  not  think,  however,  that  Mr.  Perry  intended  to  be 
understood  in  the  sense  above  considered.  The  authorities  he 
cites  give  no  sanction  to  such  doctrine.  In  Moses  v.  Murga- 
troyd,  1  Johns.  Ch.  119,  the  trust  funds  were  being  misap- 
plied to  purposes  other  than  those  for  which  the  trust  was 
created,  and  chancery  restrained  the  abuse.  Gi'ay  v.  Thomp- 
son^ lb.  82,  presented  the  case  of  a  trustee,  who  neglected  for 
many  years  to  distribute  the  trust  funds  among  the  creditors  ; 
chancery  compelled  him  to  make  distribution,  and  to  pay  in- 
terest on  the  money,  tlnis  improperly  withheld.  Shepherd  v. 
McJi'vers,  4  Johns.  Ch.  136,  was  a  case  of  nnsappropriation  of 
the  trust  fund  by  the  trustee,  not  distinguishable  in  principle 
from  Moses  v.  M urgairoyd.  Plngree  v.  Comstock.,  18  Pick. 
46,  was  a  case  of  misuse  of  the  trust  funds  by  some  of  the 
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creditors,  and  neglect  of  duty  by  the  assignee.  Weir  v.  Tan- 
nehill^  2  Yerger,  57,  presented  the  case  of  a  refusal  by  the 
trustee  to  distribute  to  the  creditors  the  proportion  to  which 
they  were  entitled.  Nicoll  v.  Munford^  4  Johns.  Ch.  522, 
rests  for  its  equity  on  the  facts,  that  the  property  in  contro- 
versy was  held  in  joint  ownership  between  two  ;  that  one  party 
had  sold  and  conveyed  his  interest,  and  the  other  had  unlaw- 
fully appropriated  such  interest  to  the  liquidation  of  an  alleged 
balance  due  him.  Ward  v.  Leiois,  4  Pick.  518,  was  the  case 
of  a  trustee  attempting  to  deny  the  trust,  after  having  once 
accepted  it.  New  England  Bank  v.  Lewis,  8  Pick.  113,  arose 
out  of  a  refusal  by  the  assignee  to  pay  preferred  creditors,  and 
the  exhaustion  of  the  fund  in  the  payment  of  non-preferred 
claijns.  Rohertson  v.  Suhhtt,  6  Ilumph.  313,  is  similar  to 
Gray  v.  Thompson,  supra.  The  case  of  Pearson  v.  Rockhill, 
4  B.  Monroe,  296,  was  an  attack,  by  non-preferred  creditors, 
on  a  deed  of  trust  or  assignment,  seeking  to  set  it  aside  as 
fraudulent.  Kelly  v.  Bahcock,  49  N.  Y.  318,  was  a  suit  at 
law  for  money  had  and  received,  in  which  it  was  attempted  to 
show  that  defendant  had  received  money,  which,  ex  txqiw  et 
hone,  should  be  paid  to  the  plaintiff.  We  repeat,  none  of  these 
authorities  furnish  any  support  to  the  interpretation  claimed 
of  Mr.  Perry's  language.  We  must  suppose  his  meaning  was, 
that  the  faithful  execution  and  settlement  of  trusts  proper 
could  only  be  enforced  in  a  court  of  equity;  and  whenever 
rendered  necessary,  whether  by  the  ignorance,  willfulness,  or 
bad  faith  of  the  trustee,  the  court,  on  proper  application,  will 
take  jurisdiction,  and  see  that  the  trust  is  executed  in  its  true 
spirit.  Thus  interpreted,  our  own  rulings  harmonize  with  it. 
Benagh  v.  Tu?'?'entine,  60  Ala.  557 ;  Clark  v.  -Euha?ik,  65  Ala. 
245 ;  Moore  v.  Randolph,  70  Ala.  575 ;  Clark  v.  Knox,  Ih. 
607 ;  Clark  v.  Hiigfies,  71  Ala.  163 ;  Rayall  v.  McKenzie,  25 
Ala.  363. 

In  1  Field's  Lawyer's  Briefs,  §  331,  is  a  correct  statement  of 
the  principle,  in  the  following  language:  "In  case  of  a  neg- 
lect, unreasonable  delay,  or  failure  of  the  assignee  to  execute 
the  trust  created  by  an  assignment,  or  to  account  or  make  dis- 
tribution, or  in  case  of  a  wrongful  distribution  of  the  pro- 
ceeds, any  creditor  interested  in  the  assignment  may,  in  the 
absence  of  statutory  regulations  on  the  subject,  on  general 
principles  applicable  to  such  cases,  proceed  against  the  assignee 
in  equity,  and  compel  him  to  execute  the  trust  and  perform 
his  duty  in  the  premises."  The  following  authorities,  cited  by 
the  author,  support  this  statement  of  the  principle. — Congre- 
gational Society  v.  Tnistees,  23  Pick.  148 ;  Fitch  v.  Workman, 
9  Mete.  517;  McCrea  v.  Purmort,  16  Wend.  460;  X  V. 
Ins.  Co.  V.  Roulet,  24  Wend.  505 ;  Keyes  v.  Buist,  2  Paige, 
21 
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311 ;  Wright  v.  Uenderson^  7  How.  Miss.  539.  We  hold  that 
the  bill,  in  this  aspect  of  its  asserted  equity,  can  not  be  main- 
tained. 

The  question  before  ns  must  be  determined  on  the  special 
grounds  averred  in  the  bill.  We  have  disposed  of  some  of  the 
grounds  urged  for  the  relief  prayed — namely,  that  Jones,  the 
assignee,  was  one  of  the  directors  of  the  bank  when  the  large 
credit  was  extended  to  Danner,  and  when  there  was  otlier  mis- 
management, which  collectively  led  to  the  bank's  failure,  and 
had  given  no  bond.  The  otlier  averred  grounds  are,  that 
Jones  is  a  very  young  man,  has  little  or  no  experience  or  fit- 
ness to  discharge  such  a  great  and  complicated  trust,  and  that 
his  individual  property  bears  no  considerable  relation  to  the 
value  of  tiie  trust  property.  These  are  very  general,  if  not  in- 
definite averments.  They  intimate  no  apprehension  of  dis- 
honesty, or  bad  faith.  The  bill  was  sworn  to,  and,  considering 
it  and  the  affidavits  offered  ^ro  and  con,  the  chancellor  declined 
to  appoint  a  receiver.  If  this  order  of  the  chancellor  was  be- 
fore us  for  review,  we  would  not  feel  inclined  to  disturb  it. 
This  ruling  of  the  chancellor  convinces  us  that,  in  making  the 
decretal  order,  taking  jurisdiction  of  the  administration  of  the 
trust,  he  was  influenced,  not  by  the  special  grounds  averred  in 
the  bill ;  but  that  he  founded  his  ruling  on  the  naked  ground, 
that  equity  has  jurisdiction  of  the  administration  of  trust 
estates.     We  have  shown  that  in  thus  holding  he  erred. 

Recurring  to  the  special  grounds,  we  consider  them  insuffi- 
cient. It  sliould  require  a  strong  case — much  stronger  than  is 
here  shown — to  justify  the  court  in  interfering  with  the  trus- 
tee's administration  of  a  trust,  at  the  very  threshhold  of  his 
duties. — MiddUton  v.  Dodswell,  13  Ves.  266 ;  Poyihress  v. 
Po7/thress,  16  Ga.  406  ;  Barkley  v.  Lord  Reay,  2  Hare,  306 ; 
Ogden  v.  Kip,  6  Johns.  Ch.  160  ;  Browell  v.  Peed,  1  Hare, 
434 ;  Ilathornthwaite  v.  Russell,  2  Atk.  126 ;  Anon.,  12  Ves. 
4.  Dishonesty,  faithlessness,  fraud,  incompetency,  or  ineffi- 
ciency, sufficiently  averred  in  its  constituent  facts,  would 
justify  the  displacement  of  the  trustee  or  assignee,  and  the 
transfer  of  the  trust  to  the  Chancery  Court,  Without  a  cause 
shown  sufficient  to  remove  or  displace  the  trustee  or  assignee 
named  in  the  assignment,  a  bill,  filed  as  this  was,  is  without 
equity,  unless  it  sets  forth,  with  proper  averments  of  facts, 
some  special  eqtiitable  ground,  why  the  trustee  shall  not  pro- 
ceed without  instructions  from  the  Chancery  Court,  and  shows, 
further,  that  the  trustee  persists  in  the  execution  of  the  trust, 
without  invoking  such  instructions.  There  are  many  cases  of 
questionable  interpretation,  in  which  it  is  both  the  privilege 
and  duty  of  the  assignee  to  obtain  the  court's  instructions. 
Refusing  to  Jo  so,  and  assuming  to  act  on  his  own  unaided 
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jiulgment,  we  will  not  8av  a  iKjneficiarv,  who  shows  himself  in- 
jured by  the  erroneous  judgment  of  such  assignee,  may  not 
himself,  at  any  stage  of  the  administration,  invoke  and  obtain 
a  decree  of  the  Chancery  Court,  correcting  such  erroneous 
judgment  of  the  assignee,  and  properly  administering  the  trust. 
Of  course,  such  i)ill  i)y  a  dissatisfied  Ixjneticiary  would  l)e  at 
the  risk  and  peril  of  establishing  and  fastening  error  on  the 
assignee,  and  should  not  be  resorted  to,  except  in  cases  of 
threatened  injury,  for  which  there  is  no  other  adequate  means 
of  redress,  or  prevention.  It  is  not  our  purpose,  however,  to 
decide  the  question  last  discussed.  We  allude  to  it  for  the 
purpose  of  saying,  that  our  judgment,  pronouncing  the  present 
bill  insufficient,  is  not  intended  to  be  understood  as  declaring 
that  in  no  case  can  a  beneficiary  invoke  the  powers  of  a 
Chancery  Court,  while  the  trust  is  being  administered.  We 
leave  this  question  open. 

The  demurrer  to  the  bill  in  this  cause  should  have  been 
sustained;  but  the  lx)nd  executed  by  the  assignee  is  not  vacated 
or  impaired  by  this  decree.  It  will  remain  of  file  as  a  security 
to  the  beneficiaries,  that  the  assignee  will  faithfully  administer 
the  trust,  and  properly  account  for  and  pay  over  the  proceeds. 

On  June  25th,  1885,  we  delivered  an  opinion  reversing  the 
decretal  order  of  the  chancellor  rendered  in  this  case,  and  de- 
creed that  the  bill  be  dismissed.  In  rendering  a  final  decree 
here,  coming  before  us  as  this  case  did,  we  departed  unwit- 
tingly from  our  uniform  rule  in  such  cases.  We  should  have 
declared,  that  the  chancellor  erred  in  overruling  defendant's 
demurrer,  and  remanded  the  cause,  that  the  bill  oe  dismissed 
in  the  court  below,  unless  so  amended  as  to  cure  the  defects  in 
the  present  bill.  Decreed  accordingly*. — Security  Loqn  Asso. 
V.  LAike^  69  Ala.  456 ;  Rapier  v.  Gulf  City  Paper  Co.^  Ih. 
476;  Rose  v.  Gibson^  71  Ala.  35;  Conner  v.  Smithy  74 
Ala.  115. 

The  costs  of  the  appeal  to  be  paid  by  the  appellees. 


Watson  V.  Glover. 

Application  for  Revocation  of  Letters  of  Administration. 

1.  lii'vocntion  of  Utters  oj  a>iminiatration,  at  imjyrovidfnily  granted. 
When  letters  of  ailministration  have  l)een  granted  as  in  case  of  intestacy, 
and  a  will  is  afterwards  produce<l  and  prt»ved,  the  statute  makes  it  man- 
datory on  the  court  to  revoke  such  letters  on  the  application  of  the  per- 
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Bon  named  as  executor  (Code,  §  2414) ;  but,  when  such  letters  are 
granted  on  the  representation  of  the  person  appointed  that  the  decedent 
left  no  will,  although  the  will  had  been  already  admitted  to  probate,  and 
the  estate  administered  under  it  for  many  years,  the  court  may  revoke 
them,  on  the  application  of  any  persons  interested  in  the  estate,  or  even 
ex  mero  motu,  as  having  been  irregularly  and  improvidently  made. 

Appeal  from  the  Probate  Court  of  Barbour. 

Heard  before  the  Hon.  A.  H.  Alston. 

In  the  matter  of  the  estate  of  Charles  D.  Bush,  deceased, 
who  died  in  said  county,  in  the  year  1853 ;  on  the  application 
of  Mrs.  Salina  B.  Glover  and  others,  heirs  at  law  of  said  de- 
cedent, distributees  of  his  estate,  and  legatees  under  his  will, 
for  the  revocation  of  letters  of  administration  de  honis  non,  as 
in  case  of  intestacy,  granted  to  John  A.  Watson  on  the  19th 
November,  1884.  The  record  sets  out  the  petition  of  said 
Watson  asking  the  grant  of  letters  of  administration  to  himself, 
which  was  tiled  on  said  19th  November,  1884,  and  in  which  he 
alleged  that  said  decedent  died  in  said  county,  "  leaving  no 
last  will  and  testament,  so  far  as  petitioner  knows  or  believes," 
and  leaving  an  estate  consisting  of  real  and  personal  property, 
of  which  about  three  hundred  acres  of  land  remained  still  un- 
administered  ;  that  letters  of  administration  on  said  estate  were 
granted  by  said  court,  on  the  20th  January,  1882,  to  one  Mar- 
tin, as  sheriff  of  the  county ;  that  Martin's  term  of  office  ex- 
pired on  or  about  November  1st,  1884,  and  there  was  a  conse- 
quent vacancy  in  the  administration.  The  petition  asking  the 
revocation  of  these  letters,  which  was  filed  on  the  19th  Decem- 
ber, 1884,  alleged  and  charged  that  the  petitioners  had  no 
notice  of  said  application ;  that  said  decedent  did  not  die 
intestate,  but,  on  the  contrary,  his  last  will  and  testament  was 
duly  proved  and  admitted  to  probate  in  said  court  many  years 
before,  and  the  estate  was  administered  under  its  provisions  by 
the  former  administrator;  that  these  facts  were  well  known  to 
said  Watson  when  he  filed  his  application  for  the  grant  of  let- 
ters; that  lie  was  not  a  proper  person  to  be  appointed  admin- 
istrator; that  he  had  no  interest  in  the  estate,  and  no  claim 
against  it,  but  was  interested  adversely  to  it  on  account  of  some 
former  litigation  ;  and  they  therefore  insisted  that  his  letters, 
if  not  void,  were  irregular  and  voidable,  and  prayed  that  they 
might  be  revoked,  and  that  letters  of  administration  de  bonis 
non  with  the  will  annexed  might  be  granted  to  C.  D.  Bush, 
one  of  said  petitioners. 

An  answer  to  this  petition  was  filed  by  Watson,  in  which  he 
admitted  the  probate  of  the  decedent's  will,  and  alleged  that 
the  averment  of  his  intestacy,  contained  in  his  petition,  was  in- 
serted therein  by  the  mistake  and  inadvertence  of  his  counsel ; 
denied  that  he  had  any  interest  adverse  to  the  estate,  or  was  in 
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any  way  disqualified  as  administrator;  and  demurred  to  the 
petition,  on  the  ground  tliat  no  cause  for  the  revocation  of  his 
letters  was  shown.  The  court  liaving  overruled  the  demurrer, 
Watson  then  asked  leave  to  amend  his  original  petition,  by 
striking  out  the  averment  that  the  decedent  died  intestate,  and 
alleginor,  in  lieu  thereof,  that  he  died  testate,  and  that  his  will 
was  duly  proved  and  admitted  to  probate  in  said  court ;  but 
the  court  refused  to  allow  the  amendment,  and  rendered  a  de- 
cree declaring  the  grant  of  letters  to  him  "  irregular,  voidable, 
and  revocable,"  and  revoking  and  setting  them  aside.  The 
decree  recites  that  Watson  excepted  to  the  refusal  of  the  court 
to  allow  the  proposed  amendment  of  his  petition,  but  there  is 
no  bill  of  exceptions  in  the  record. 

The  refusal  of  the  court  to  allow  this  amendment,  and  the 
decree  revoking  the  grant  of  administration,  are  now  assigned 
as  error. 

McKleroy  &  Comer,  and  H.  D.  Clayton,  Jr.,  for  the 
appellant. 

J.  N.  Williams,  and  J.  M.  Wiifte,  contra. 

SOMERVILLE,  J.— The  letters  of  administration  issued 
to  Watson  were  granted  upon  the  representation,  made  by  him, 
that  the  decedent  died  witnout  leaving  a  will.  This  being  un- 
true, the  grant  was  voidable,  and  it  was  both  the  right  and  duty 
of  the  Probate  Court  to  revoke  such  letters,  as  having  been 
irregularly  and  improvidently  granted. — Broxtghton  v.  Brad- 
ley, 34  Ala.  694  ;  Jennings  v.  Jfow^,  38  Ala.  402. 

The  provisions  of  the  Code,  specifying  certain  canses  for 
which  an  administrator  may  be  removed,  nave  no  application 
to  cases  of  this  character,  as  several  times  heretofore  adjudged 
by  this  court. —  Curtis  v.  WillianiSy  33  Ala.  570;  Dunham  v. 
RoberU,  27  Ala.  701  ;  Code,  1876,  §  2386. 

The  power  thus  to  revoke  letters  of  administration,  improv- 
idently or  irregularly  issued,  is  one  inherent  in  Probate  Courts 
as  a  feature  of  their  general  jurisdiction,  and  may  be  exercised 
by  them  in  proper  cases,  ex  inero  inotu,  without  application 
being  made  for  such  purpose  by  any  one. — 1  Williams  on 
Ex'rs  (Perkins'  ¥A.\  643-644,  note  (o) ;  County  Court  v. 
Bissell,  2  Jones,  (Law)  N.  C.  387;  Curtis  v.  MiUiamjn,  33 
Ala.  570,  Section  2414  of  the  present  Code  (1876)  only  reg- 
ulates this  jurisdiction,  so  far  as  to  make  it  manaatorv  upon  the 
Probate  Court  to  revoke  letters  granted  as  in  case  of  intestacy, 
where  a  will  is  proved,  and  the  exeeuto/  therein  named  appears 
and  claims  letters  testamentary.  V\K>n  his  compliance  with 
the  requisitions  of  the  law,  the  court  is  required  to  grant  to 
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him  letters  testamentary.  Our  statutes  no  where  abrogate  this 
inherent  power,  nor  limit  its  exercise  to  an  application  made 
by  any  particular  person.  The  better  practice,  however,  is  to 
require  an  application  in  writing  by  the  parties  in  interest  who 
desire  to  invoke  the  jurisdiction  in  their  behalf. 

The  letters  granted  Watson  having  been  properly  revoked, 
and  all  right  of  preference,  conferred  by  the  statute  upon  par- 
ticular classes  of  persons,  having  been  forfeited  by  lapse  of 
time,  the  probate  judge  was  invested  with  a  large  discretion  in 
selecting  a  suitable  person  to  succeed  in  the  administration  ; 
and  we  can  not  see  from  the  record  that  he  has  exercised  it  in 
such  a  manner  as  to  violate  any  rule  of.  law. 

Judgment  affirmed. 


Gunter  v.  DuBose. 

Attachment  hy  Landlord^  for  Advances  to  Tenant. 

1.  Sufficiency  of  affidavit. — An  affidavit  for  an  attachment,  sued  out  by 
a  landlord  against  nis  tenant,  for  advances  to  make  a  crop  (Code, 
§§  3467,  3469,  3472-3),  is  to  be  liberally  construed,  and  is  sufficient  if  it 
sets  forth  with  substantial  accuracy  the  general  jurisdictional  facts, 
either  expressly,  or  by  necessary  implication  ;  nor  is  it  necessary  to  neg- 
ative conclusions  or  inferences  to  the  contrary. 

2.  Same. — When  an  attachment  is  sued  out  on  30th  December,  claim- 
ing an  indebtedness  for  advances  made  to  enable  the  defendant  to  make 
a  crop  on  lands  rented  from  the  plaintiff,  but  not  stating  for  what  year, 
the  necessary  and  reasonable  implication  is,  that  the  advances  were 
made  during  the  year  just  expiring;  and  if  in  fact  any  part  was  made 
during  the  preceding  year,  a  balance  remaining  unpaid  at  the  end  of  the 
vear,  such  balance  becomes  a  part  of  the  advances  for  the  next  year, 
while  the  tenancy  continues,  and  may  be  recovered  under  such  affidavit; 
but  it  is  the  better  practice  to  state  the  particular  facts  as  they  are. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Thos.  M.  Arkington. 

This  action  was  brought  by  "W.  A.  Gunter,  against  John  W. 
DuBose,  and  was  commenced  by  attachment,  sued  out  on  the 
30th  December,  1882.  The  affidavit  for  the  attachment  was 
made  by  the  plaintiff  himself,  and  stated,  "  that  John  W.  Du- 
Bose is  justly  indebted  to  him,  the  said  W.  A.  Gunter,  in  the 
sum  of  twelve  hundred  dollars,  after  allowing  all  just  off-sets 
and  discounts,  for  advances  made  by  affijant  to  said  DuBose, 
who  was,  at  the  time  of  making  said  advances,  a  tenant  of  land 
owned  by  said  W.  A.  Gunter ;  that  said  advances  were  for 
moneys  advanced  by  affiant  to  said  DuBose,  for  the  sustenance 
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or  well-being  of  said  Dulioee  or  his  family,  and  for  preparing 
the  ground  rented  by  said  DuBoee  from  affiant  for  cultivation, 
and  for  cultivating,  sowing,  handling  and  preparing  the  crop 
for  market ;  and  also  for  four  mules  advanced  by  affiant  to  said 
DuBose,  to  enable  him  to  make  a  crop  on  said  rented  preniifies, 
which  said  mules  were  of  the  value  of  five  hundred  dollars; 
and  at  the  time  of  obtaining  all  of  said  advances,  the  said  Du- 
Bose was  in  the  ix>88ession,  as  tenant  of  affiant,  of  that  certain 
plantation  in  Montgomery  county  known  as  the  '  Dr.  Lucas 
plantation,'  which  was  the  property  of  said  affiant,  and  which 
said  DuBose  was  then,  still  is,  and  has  all  the  time  been  hold- 
ing, as  the  tenant  of  affiant ;  and  that  said  DuBose  has  removed 
a  part  of  the  crop  from  said  rented  premises,  without  paying 
the  amount  due  for  said  advances,  and  without  the  consent  of 
his  said  landlord  ;  and  that  this  attachment  is  not  sued  out  for 
the  purpose  of  vexing  or  harassing  the  said  defendant,  or  other 
improper  motive." 

The  defendant  pleaded  in  abatement  of  the  attachment,  on 
account  of  alleged  defects  in  the  affidavit,  specifying  the  fol- 
lowing as  defects:  Ist,  Ixjcause  it  fails  to  show  that  plaintifTs 
demand  ''is  for  advances  made  by  plaintiff  to  defendant  for  the 
year  1882,  or  is  for  a  balance  due  for  advances  so  made  for  the 
previous  year,  to- wit,  the  year  1881 ;"  2d,  it  fails  to  show  that 
plaintiffs  demand  "is  within  the  terms  of  either  section  3467 
or  3469  of  the  Code  of  Alal)ama ;"  3d,  it  fails  to  show  "that 

f)lain tiff's  demand  arose  after  the  statutes  providing  for  land- 
ord's  liens  for  advances  and  rent  were  enacted;"  4th,  it  fails 
to  show  ''that  plaintiffs  demand  is  not  l)arred  by  the  statute 
of  limitations;"  5th,  it  fails  to  show  "when  plaintiffs  alleged 
demand  arose."  A  demurrer  to  this  plea  was  interjKJsed  by 
the  plaintiff,  but  was  overruled  by  the  court ;  and  he  then 
asked  leave  to  amend  the  affidavit,  by  inserting  an  averment 
that  the  advances  were  made  during  the  years  1880,  1881,  and 
1882;  ''which  amendment  the  court  refused  to  allow,"  as  the 
bill  of  exceptions  states,  "and  the  defendant  (0  excepted." 
Issue  was  then  joined  on  the  plea  in  abatement.  On  the  trial, 
as  the  bill  of  exceptions  shows,  the  phiintif!  offere<l  evidence 
showing  that  he  had  rented  the  said  Lucas  plantation  to  said 
defendant  for  each  of  the  years  1881  and  188'2,  and  made  ad- 
vances to  enable  said  defendant  to  make  a  crop  on  said  lands; 
and  that  a  large  balance  remained  due  from  the  defendant,  for 
and  on  account  oi  the  advances  made  during  the  year  1881. 
The  court  excluded  this  evidence,  on  motit)n  of  the  defendant, 
and  instructed  the  jury  that  they  must  find  for  the  defendant; 
to  which  rulings  and  charge  the' plaintiff  dulv  excepted. 

The  overruling  of  the  demurrer  ti»  the  tHea  in  abatement, 
the  refusal  to  allow  an  amendment  of  the  affidavit  as  proposed, 
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the  exclusion  of  the  evidence  offered,  and  the  charge  to  the 
jury,  are  now  assigned  as  error. 

R.  M.  Williamson,  and  L.  A.  Shaver,  for  the  appellant, 
cited  Cockhum  v.  Watkins,  76  Ala.  486 ;  Fitzsimmons  v. 
Howard,  69  Ala.  592 ;  Code,  §  3315 ;  Stephen's  Peading,  380. 

Bragg  &  Thorington,  contra,  cited  Evans  v.  English,  61 
Ala.  416 ;  Flexner  ds  Liohstein  v.  Dickerson,  65  Ala.  129 ; 
DeBardelaben  v.  Crosby,  53  Ala.  363. 

CLOPTON,  J. — The  statute  secures  to  the  landlord  a  lien 
on  the  crop  grown  on  rented  land  for  rent  for  the  current 
year,  and  for  advances  made  in  money  or  other  thing  of  value, 
for  the  sustenance  or  well-being  of  the  family,  for  preparing 
the  ground  for  cultivation,  or  for  cultivating,  gathering,  sav- 
ing, handling,  or  preparing  the  crop  for  market;  and  also  a 
lien  on  the  articles  advanced,  and  purchased  with  money  ad- 
vanced, or  obtained  by  barter  in  exchange  for  any  articles  ad- 
vanced, for  the  aggregate  price  or  value  of  such  articles  or 
property. — Code,  §  3467.  The  statute  also  gives  the  landlord 
process  of  attachment  for  the  recovery  of  the  sum  due,  when 
either  one  of  the  four  grounds  for  attachment,  specilically 
mentioned,  exists;  and  provides,  as  preliminary  and  requisite 
to  the  issue  of  process  of  attachment,  that  affidavit  be  made  of 
the  existence  of  one  of  these  grounds,  and  of  the  amount  that 
is  or  will  be  due  for  rent  and  advances,  or  either  rent  or  ad- 
vances.—Code,  §§  3472,  3473. 

The  action  was  instituted  by  attachment,  sued  out  by  the 
plaintiff  to  recover  an  amount  claimed  to  be  due  him  as  land- 
lord, for  advances  made  to  the  defendant  as  his  tenant.  There 
was  a  plea  in  abatement  to  the  attachment,  setting  forth  alleged 
defects  in  the  affidavit,  on  which  the  process  issued ;  to  which 
plea  the  plaintiff  demurred,  and  the  demurrer  was  overruled. 
The  defects  in  the  affidavit,  relied  on  in  the  argument  of  coun- 
sel, are,  that  the  affidavit  fails  to  state  that  the  advances  were 
made  for  the  current  year,  or  that,  the  amount  claimed  is  a 
balance  due  for  advances  for  a  previous  year ;  and  fails  to  show 
that  plaintiff's  demand  arose  after  the  statutes  creating  the 
lien  were  enacted. 

In  Cockhum  V.  Watkins,  76  Ala.  486,  Stone,  C.  J.,  says: 
"The  statute  is  conformed  to,  when  the  affidavit  shows  the  re- 
lation of  landlord  and  tenant  existed  ;  that  advances  for  the 
purposes  specified  were  made ;  that  a  balance,  naming  it,  re- 
mains unpaid ;  and  setting  forth  one  of  the  statutory  grounds 
for  attachment  in  such  cases.  Of  course,  if  there  is  a  balance 
which  laps  over  from  year  to  year,  in  a  case  of  continuing  ten- 
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ancy,  it  would  be  better  to  state  it,  as  was  done  in  this  case.** 
In  Fiizmimnons  v.  Howard,  69  Ala.  59(»,  after  stating  sub- 
stantially the  same  jurisdictional  averments,  which  the  affidavit 
must  contain,  it  is  said  :  "All  the  ingredients  of  the  affidavit, 
except  those  above  mentioned,  are  matters  of  form,  and  are 
amendable." 

By  section  3315  of  Code,  it  is  made  our  duty  to  lil)erally 
construe  the  attachment  law,  so  as  to  advance  its  manifest  in- 
tent. We  can  not  add,  by  construction,  to  the  statutory  re- 
quisites, nor  require  greater  certainty  than  is  re<|uired  by  the 
statute.  An  affidavit  is  sufficient,  which,  sets  forth  the  general 
jurisdictional  facts,  either  by  express  averments,  or  by  neces- 
sary im))lication.  If  they  are  set  forth  with  substantial  accu- 
racy, the  affidavit  need  not  negative  conclusions,  or  inferences 
to  the  contrary.  A  substantial  compliance  with  the  terms  of 
the  statute  is  sufficient. 

The  affidavit  sets  forth,  that  the  plaintiff  is  the  landlord, 
and  that  the  defendant  is  the  tenant  of  the  land  mentioned, 
therein  necessarily  implying  the  relation  of  landlord  and  tenant 
as  to  the  particular  land  ;  tliat  the  defendant  is  justly  indebted 
to  plaintiff  in  a  specified  amount,  for  advances  of  money  for  the 
specified  statutory  purposes,  to  enable  him  to  niake  a  crop  on 
the  rented  premises;  that  the  defendant  was,  at  the  time  the 
advances  were  made,  still  is,  and  has  all  the  time  been,  in  pos- 
session of  the  rented  premises  as  the  tenant  of  plaintiff ;  and 
also  the  existence  of  one  of  the  grounds  for  attachment  in  such 
cases.  The  affidavit  might  have  been  drawn  with  njore  accu- 
racy, and  greater  certainty  and  definiteness ;  but,  construing  it 
liberally,  and  giving  the  averments  their  legal  force  and  effect, 
the  necessary  and  reasonable  implication  is,  that  the  advances 
were  made  for  the  year  1882,  the  affidavit  having  been  made 
December  30,  1882.  It  is  a  substantial  compliance  with  the 
statute. 

The  proposed  amendment  was  unnecessary.  Section  3469 
of  Code  provides :  "Whenever  the  tenant  fails  to  discharge 
his  indebtedness  for  rent  and  advances,  and  ctmtinues  his  ten- 
ancy under  the  same  landlord,  the  balance  so  due  for  rent  and 
advances  shall  be  held  as  so  much  advanced  by  the  landlord  to- 
wards making  the  crop  of  the  succeeding  year,  for  which  a 
lien  shall  attach  upon  the  crop,  and  continue  upon  the  articles 
advanced."  The  effect  of  the  statute  is  to  make  the  balance 
due  for  advances  of  the  preceding  year  a  new  advance,  the 
same  as  an  advance  of  money,  or  other  thing  of  value,  towards 
making  the  crop  of  the  succeeding  year.  While  it  is  the  better 
practice  to  state  the  facts  respecting  the  advances  of  the  pre- 
ceding year,  and  that  a  balance  is  undischarged  and  due,  which 
laps  over,  an  affidavit  containing  the  jurisdictional  averments, 
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and  including  such  balance  in  the  aggregate  amount  specified 
as  due  for  advances  made  towards  making  the  crop  of  the  suc- 
ceeding year,  is  sufiicient  to  cover  and  embrace  such  balance. 

Whether  the  relation  of  landlord  and  tenant  existed,  or 
whether  the  articles  advanced  were  within  the  general  and 
specified  terms  of  the  statute,  or  whether  the  advances  were 
made  for  the  current  year,  are  facts  which  may  be  put  in  issue 
in  the  attachment  suit,  and  properly  arise  on  the  evidence. 

Reversed  and  remanded. 


Ex  Parte  Jones. 

Application  for  Mandamus  to  Chancery  Courts  in  matter  of 
Petition  under  Bill  hy  Assignee  for  Creditors  of  Insolvent 
Bank. 

1.  Bill  of  exchange,  not  assignment  of  funds  in  hands  of  drawee. 
When  a  bank  draws  a  bill  of  exchange  in  favor 'of  a  depositor,  on  a  per- 
son who  has  funds  in  hand  to  meet  it,  this  does  not,  without  more,  amount 
to  an  assignment  or  appropriation  of  any  particular  funds,  so  as  to  vest 
the  property  therein  in  the  payee  as  against  a  subsequent  assignee  of  the 
bank  for  the  benefit  of  creditors. 

2.  Fraud  of  insolvent  hank,  drawing  hill  in  favor  of  depositor;  right 
of  payee  to  rescind. — When  an  insolvent  bank  draws  a  ti)ill  of  exchange, 
in  favor  of  a  depositor,  on  a  business  correspondent  with  whom  it  has 
funds  on  deposit,  ajid  the  bill  is  dishonored  on  presentation,  because  of 
an  intervening  assignment  for  the  benefit  of  creditors  made  by  the  insol- 
vent baTik,  the  payee  can  not  claim  to  rescind  the  contract,  and  be  re- 
mitted to  his  original  status  as  a  depositor,  when  it  is  not  shown  that 
any  intentional  fraud  or  deception  was  practiced  on  him,  nor  that  the 
bank  had  no  reasonable  expectation  that  the  bill  would  be  honored  on 
presentment. 

3.  Voluntary  assignment  by  bank,  drawer  of  bill;  right  of  payee  to 
rescind. — When  a  party  disables  himself,  by  his  own  voluntar}'^  act,  to 
comply  with  his  contract,  the  other  party  may  treat  it  as  rescinded,  and 
claim  to  be  placed  in  statu  quo,  when  the  contract  relates  to  property, 
which  remains  in  specie,  unaltered  and  undisposed  of;  but  this  principle 
can  not  be  invoked  by  a  depositor  in  an  insolvent  bank,  because  a  bill 
of  exchange,  drawn  in  his  favor  by  the  bank,  is  dishonored  in  conse- 
(juence  of  a  subsequent  assignment  by  the  bank  for  the  benefit  of  its  cred- 
itors ;  no  intentional  fraud  or  deception  being  shown,  and  no  want  of 
funds  by  the  drawee,  when  the  bill  was  drawn. 

The  petitioners  in  this  case,  Mrs.  Eliza  A.  Jones  and  Marcus 
Rosmanick,  tiled  their  respective  petitions  in  the  Chancery 
Court  of  Mobile,  in  a  cause  therein  pending,  wherein  Winston 
Jones,  as  assignee  and  trustee  for  the  benefit  of  the  creditors  of 
the  Bank  of  Mobile,  was  complainant,  and  the  said  bank  and 
its  creditors  were  defendants;  claiming  to  be  creditors  of  said 
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bank  as  depositors,  and  to  have  the  right  to  share  in  the  distri- 
bution of  the  assets  in  tiiat  capacity.  'Die  assignee  demurred 
to  the  petitions,  and  the  chancellor  sustained  his  demurrer,  and 
dismissed  the  petitions.  The  petitioners  now  apply  to  this 
court  for  a  mandanucs^  to  revise  the  action  of  the  chancellor, 
and  to  compel  the  assignee  to  recognize  them  as  depositors ; 
and  a  transcript  of  the  proceedings  had  on  their  petitions  is 
made  an  exhibit  to  their  application.  The  material  facts  are 
stated  in  the  opinion  of  the  court. 

J.  L.  <fe  G.  L.  SMrrn,  for  the  petitioners. — When  the  seller 
has  been  induced  to  part  with  his  goods  by  the  fraud  of  the 
purchaser,  whether  by  misrepresentation  or  concealment  of 
material  facts,  he  may  rescind  the  sale,  and  reclaim  the  goods. 
Loeb  i&  Brother  v.  Flash  Brothers^  65  Ala.  526 ;  Loeb  d& 
Brother  v.  Peters,  63  Ala.  249 ;  Donaldson  v.  Farwell,  3  Otto, 
633.  The  principle  is  of  very  general  application,  and  has 
been  held  to  apply  to  the  giving  of  a  check. — Bums  v.  City 
Nat.  Bank,  68  Ala.  278.  The  principle  is,  that  whenever  a 
fraud  hatj  been  practiced  on  a  party,  by  which  he  was  induced 
to  enter  into  a  contract,  he  may  rescind  the  contract,  on  discov- 
ering the  fraud,  whenever  both  parties  can  be  placed  in  statu 
quo.  As  to  the  character  of  frauds  which  will  justify  the  re- 
scission of  a  contract,  see  Kennedy  v.  Kennedy,  2  Ala.  593 ; 
Nelson  v.  Wood,  62  Ala.  176.  Even  where  there  was  no  actual 
fraud,  if  one  party  disables  himself  from  performing  his  part  of 
the  contract,  the  other  may  rescind. — Pharr  cfc  Beck  v.  Bach- 
elor, 3  Ala.  245;  Pacijic  ^Gxiano  Co.  v.  Mullen,  66  Ala.  589; 
Parsons  on  Contracts,  678,  6th  ed.  Each  of  these  principles 
applies  to  the  case  of  these  petitioners.  The  bank  was  insolvent, 
and  knew  itself  to  l>e  insolvent;  while  the  petitioners ^were 
ignorant  of  that  fact,  and  would  not  have  taken  its  worthless 
exchange  if  they  had  known  it.  This  was  a  fraud,  which  author- 
ized them  to  rescind  the  contract  on  di8a)vering  it,  and  claim 
to  be  remitted  to  their  original  position  as  depositors. — Author- 
ities first  above  cited.  But  the  bank,  notwithstanding  its  in- 
solvency, had  money  to  its  credit  with  the  drawees ;  and  the 
bills  would  have  been  paid  on  presentation,  but  for  the  volun- 
tary assignment  of  the  bank,  whereby  it  prevented  performance. 
This  also,  under  the  authorities  last  above  cited,  gave  the 
petitioners  the  right  to  rescind  the  contracts,  and  to  claim 
restoration  to  the  position  of  depositors. 

STONE,  C.  J.— Within  a  short  time  before  the  Hank  of 
Mobile  assigned  all  its  property  and  effects  to  Jones  for  the 
benefit  of  its  creditors,  it  sold  exchange  to  Mrs.  Eliza  A.  Jones 
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and  the  other  petitioners,  which  was  not  presented  until  after 
the  bank's  assignment  was  made,  and  was  not  paid.  The  funds 
with  which  this  exchange  was  purchased  had  been  on  deposit 
with  the  said  Bank  of  Mobile,  and  were  checked  out  in  the  pur- 
chase of  the  exchange.  All  the  exchange,  except  that  in  favor  of 
Rosnianick,  was  what  is  called  domestic  exchange,  being  drawn 
on  the  bank's  New  York  correspondent.  Rosmanick's  bills  were 
drawn  on  Williams,  Deacon  &  Co.,  bankers,  of  London,  England. 
The  correspondent  bank  in  the  city  of  New  York,  on  which 
said  domestic  exchange  was  drawn,  had  ample  funds  belong- 
ing to  the  Bank  of  Mobile,  with  which  to  pay  all  said  bills  drawn 
on  it,  and  would  have  done  so,  had  not  the  payment 
been  countermanded,  as  hereafter  shown.  Williams,  Deacon 
&  Co.  had  no  funds  belonging  to  the  B^nk  of  Mobile ;  but  it  is 
not  averred  that  they  would  not  have  accepted  and  paid  the 
Rosmauick  bills,  had  not  the  Bank  of  Mobile,  by  its  assignment 
to  Jones,  rendered  itself  insolvent.  Nor  is  it  averred  that  the 
Bank  of  Mobile  did  not,  when  it  issued  the  bills,  have  just 
grounds  for  believing  they  would  be  accepted  and  paid  by  Wil- 
liams, Deacon  &  Co.,  on  presentation.  It  is  averred  that,  when 
the  assignment  was  made  to  Jones,  he  notified  the  New  York 
correspondent  bank  not  to  pay  said  bills,  and  on  his  order  the 
bank's  funds  on  deposit  there  were  placed  to  his  credit  as 
assignee.  Mrs.  Eliza  A.  Jones,  and  the  other  several  holders 
of  said  dishonored  bills  of  exchange,  tiled  their  petitions  in  the 
suit  of  Winston  Jones,  assignee,  against  the  Bank  of  Mobile, 
and  therein  set  forth  substantially  the  foregoing  state  of  facts. 
They  prayed  relief  in  three  alternate  respects,  to  be  stated  here- 
after. There  was  a  demurrer  to  the  petitions,  and  the  chan- 
cellor held  them  insufficient. 

1.  The  tirst  form  of  relief  prayed  is  rested  on  the  assump- 
tion, that  by  giving  the  several  drafts  to  its  customers,  the 
Bank  of  Mobile  had  assigned  and  set  apart  so  much  of  its  New 
York  deposit. as  was  necessary  to  meet  the  several  drafts,  and 
such  moneys  thereby,  and  without  more,  became  the  property 
of  the  drawees  of  the  bills.  This  position,  as  we  understand  it, 
is  abandoned  in  the  argument.  It  is  manifestly  untenable. 
Sands  v.  Matthews^  27  Ala.  399 ;  National  Commercial  Bank 
V.  Miller,  at  present  term ;  Morse  on  Banking,  2d  ed.,  29,  302. 

2.  The  second  alleged  ground  of  relief  is,  that  the  bank, 
when  it  issued  these  bills,  was  insolvent,  and,  by  withholding 
knowledge  of  that  fact  from  its  customers,  induced  them  to 
purchase  its  exchange,  and  pay  their  money  for  it.  This,  it  is 
contended,  was  a  fraud  on  its  customers,  which  arms  them  with 
the  option  of  rescinding  the  contracts ;  and  electing  to  do  so, 
that  they  are  thereby  remitted  to  their  former  status — that  of 
depositors  in  the  bank.     The  averments  of  the  petitions  do  not 
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bring  the  cases  within  this  principle.  No  intention  or  decep- 
tion is  averred,  nor  is  it  inferable  from  the  facts  stated  that,  at 
the  time  the  exchange  was  sold,  the  bank  did  not  have  the 
means  and  the  confident  expectation  that  the  drafts  would  be 
honored  on  presentation.  The  petitions  fail  to  make  a  case  for 
relief  within  this  principle. — Loeh  v.  Flatth,  65  Ala.  526 ;  Loth 
V.  Peters,  63  Ala.  243 ;  City  National  Bank  v.  Bums,  58  Ala. 
267;  Donaldson  v.  Farwe/l,  93  U.  S.  631. 

3.  The  third  ground  relied  on  is,  that  when  the  bank  sold 
the  exchange,  it  had  the  means  and  ability  to  comply  with  its 
contracts,  and  could  have  done  so,  if  it  had  not,  by  its  own  vol- 
untary act,  deprived  itself  of  the  power  to  comply.  This,  it  is 
claimed,  was  a  breach  of  contract  on  the  part  of  the  bank, 
which  absolved  the  other  contracting  parties,  remitted  them  to 
their  former  rights,  and  authorized  them  to  treat  the  contracts 
as  never  having  had  an  existence. 

There  can  be  no  question,  that  the  bank  of  Mobile,  by  its 
assignment,  disabled  itself  to  comply  with  its  contract,  and  that 
it  thereby  armed  the  drawees  of  the  bills  of  exchange,  whose 
dishonor  was  caused  thereby,  with  power  to  treat  the  contracts 
as  rescinded. — 2  Parsons  on  Contr.,  6th  ed.  678;  J*ac.  Gxtano 
Co.  V.  Mullen,  66  Ala.  582 ;  Anson  on  Contr.  273.  But,  what 
is  the  result  of  such  rescission  ?  If  property  had  been  the  sub- 
ject of  contention,  and  remained  in  specie,  unaltered  and  undis- 
posed of,  the  rights  consequent  on  rescission  are,  that  the 
parties  shall  be  placed  in  status  quo,  if  demanded.  Can  that 
be  done,  when  money  has  been  paid,  and  the  claim  is  to  have 
it  restored? 

As  we  have  said  above,  there  is  no  averment  in  the  petitions 
which  tend  to  show  intentional  fraud  or  deception,  when  the 
bills  of  exchange  were  issued  by  the  bank ;  and  in  the  absence 
of  such  averment,  we  must  presume  the  bank's  intention  and 
expectation,  when  it  sold  the  exchange,  were  that  the  drafts 
would  be  honored  and  paid  on  presentation.  From  all  that  ap- 
pears, such  would  have  been  the  result,  if  thev  could  have  been 
presented  before  the  assignment  was  made.  There  was,  then,  a 
time  when  the  money  was  withdrawn,  and  rightfully  withdrawn, 
from  its  status  as  a  deposit — when  it  ceased  to  be  a  deposit, 
and  did  not  constitute  a  debt  against  the  bank.  The  bank,  dur- 
ing that  interval,  owed  nothing  on  its  account,  as  a  deposit. 
Money,  thus  used  as  currency,  lias  no  ear-mark,  and  can  not 
become  the  subject  of  a  trust  ad  rem.  It  created  a  simple  new 
debt,  and  must  share  the  fate  of  other  general  debts  and  legal 
liabilities.  Such  is  the  general  result,  when  money  has  been 
paid  on  a  contract,  which  is  afterwards  rescinded. — 2  Beni.  on 
Sales,  §  1126;  Martindale  v.  Smith,  1  Q.  B.  365;  1  Whar. 
Contr.  '§  282. 

Application  for  mandamus  denied. 
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Holly  V,  Pruitt. 

Bill  in  Equity  by  PurcJiaser,  for  Conveyance  of  Legal  Title. 

1.  Parol  evidence  ;  when  admissible  to  vary  or  aid  writing. — As  be- 
tween the  parties  to  a  valid  written  instrument,  and  their  privies,  parol 
evidence  can  not  be  received  to  contradict  or  vary  its  terms ;  but  stran- 
gers are  not  estopped  from  contradicting  it,  and  parol  evidence  is  compe- 
tent to  identify  the  subject-matter  to  which  it  relates. 

2.  Same. — A  tract  of  land  being  described  in  the  receipt  for  the  pur- 
chase-money, which  also  obligated  the  vendor  to  make  titles,  as  "  the 
Darts  CenterM  plantation,"  without  other  identifying  words,  or  words 
designating  its  boundaries  or  number  of  acres,  extrinsic  evidence  is  ad- 
missible to  show  that  the  vendor  did  not  claim,  and  was  not  in  posses- 
sion of  a  particular  portion  of  the  tract,  which  had  been  assigned  as 
dower  to  the  widow  of  the  said  Davis  Centerfit. 

Appeal  from  the  Chancery  Court  of  Lovrndes. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  8th  April,  1879,  by 
Mrs.  Emma  Holly,  against  McCormick  Pruitt  and  the  heirs  at 
law  of  W.  D.  Centerfit  and  F.  A.  Centerfit,  both  deceased  ; 
and  sought  to  obtain  a  conveyance  of  the  legal  title  to  a  tract 
of  land,  which  the  complainant's  deceased  husband,  Henry 
Holly,  had  bought  from  said  F.  A.  Centerfit,  who  bought  at  a 
sale  made  by  John  A.  Tyson,  as  administrator  of  the  estate  of 
said  W.  D.  Centerfit,  under  an  order  of  the  Probate  Court. 
The  entire  tract  sold,  as  the  complainant  claimed,  contained  one 
hundred  and  sixty  acres ;  and  she  was  in  possession  of  all  but 
about  forty-five  acres,  which  had  been  assigned  to  the  widow  of 
said  W.  D.  Centerfit,  prior  to  the  sale  by  the  administrator,  as 
her  dower  in  her  husband's  estate.  At  the  time  of  the  sale  by 
the  administrator,  the  widow  was  in  possession  of  this  tract  of 
forty-five  acres,  and  she  afterwards  sold  it  to  the  defendant 
Pruitt,  who  was  in  possession  when  the  bill  was  filed  ;  and  the 
bill  sought  to  recover  the  possession  of  this  tract,  and  to  have 
an  account  of  the  rents  during  Pruitt's  possession,  after  the 
death  of  the  widow.  The  material  question  in  the  case  was, 
whether  or  not  this  tract  of  forty-five  acres  was  included  in  the 
sale  made  by  the  administrator,  and  in  the  subsequent  sale  made 
by  F.  A.  Centerfit  to  Holly.  The  complainant  claimed  the 
land  as  the  heir  at  law  of  an  only  daughter,  who  died  after  her 
father,  said  Henry  Holly. 

The  tract  of  forty-five  acres  was  a  part  of  the  south-west 
quarter  of  section  36,  township  13,  range  14,  and  the  whole  of 
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said  quarter-section  was  included,  with  otiier  lands,  in  the  order 
of  sale  ;  but  the  advertisement  of  the  sale,  as  copied  in  an  agree- 
ment of  record  signed  by  the  counsel  of  both  parties,  described 
the  lands  thus:  "The  plantation  belonging  to  the  estate  of 
W,  D,  Centerfit,  deceased,  situated  in  L»wndes  count}',  and 
containing  about  one  hundred  and  twenty  acres."  F.  A.  Cen- 
terfit became  the  purchaser  at  the  administrator's  sale,  at  the 
price  of  $8.80  per  acre.  The  administrator  reporte<l  the  sale  to 
the  court,  and  it  was  confirmed,  and  the  administrator  was  or- 
dered to  execute  a  conveyance  to  said  F.  A.  Centertit  as  the 
f)urcha8er ;  but  he  died  before  any  C(»nveyance  was  executed  to 
)im.  Afterwards,  on  the  10th  Fel)ruary,  1868,  the  adn.inis- 
trator  filed  a  petition  in  said  Probate  Court,  which,  after  stating 
the  sale,  its  confirmation,  the  order  to  make  title  to  said  F.  A. 
Centertit,  and  his  death,  proceeded  thus  :  '*  Hut  said  F.  A. 
Centerfit,  on  his  death-bed,  sold  said  land  to  Henry  Holly,  as 
your  petitioner  is  informed  and  l>elieves,  and  said  Holly  had 
fully  satisfied  him  before  his  death  ;  and  your  petitioner,  as 
administrator,  respectfully  asks  a  change  in  the  former  order 
of  the  court,  authorizing  him  to  execute  the  deed  to  said 
Henry  Holly."  This  petition  was  granted,  and  the  adminis- 
trator was  ordered  to  execute  a  conveyance  of  the  lands  to  said 
Holly ;  but  Holly  died  on  the  10th  February,  1869,  never 
having  received  a  conveyance,  and  the  insolvent  estate  of  said 
W.  D.  Centerfit  was  finally  settled  and  distributed  on  the  8th 
March,  1869. 

An  answer  to  the  bill  was  filed  by  Pruitt,  denying  that  the  tract 
of  forty-five  acres  was  included  in  the  sale  by  the  administrator, 
or  in  the  subsequent  sale  by  F.  A.  Centerfit  to  Holly  ;  and  as- 
serting title  to  said  forty-five  acres  by  purchase  from  the  heirs 
of  said  W.  D.  Centerfit,  to  whom  the  widow  had  surrendered 
her  dower  interest.  An  answer  was  also  filed  by  S.  P.  Cen- 
terfit, one  of  the  heirs,  neither  admitting  nor  denying  the  alle- 
gations of  the  bill,  but  requiring  prooi  of  the  same  so  far  as 
material  ;  and  decrees  pro  coiifcsso  were  taken  against  the  other 
heirs.  John  A.  Tyson,  whose  de|>osition  was  taken  by  tlie  de- 
fendant Pruitt,  testified,  in  substance,  that  he  did  not  recollect 
how  much  land  was  sold  by  him  at  said  administrator's  sale, 
"  but  his  impression  is  that  the  dower  interest  of  the  widow 
was  never  sold  ;  "  that  he  did  not  recollect  the  price  per  acre 
at  which  the  land  was  sold,  but  the  aggregate  amount  paid,  as 
shown  by  his  memorandum  book,  was  $379.50  ;  and  that  F. 
A.  Centerfit,  who  was  the  purchaser  at  the  sale,  afterwards  told 
him  that  he  had  only  bought  one  hundred  and  fifteen  acres  at 
the  sale,  and  had  only  sold  that  (juantity  to  Holly.  James 
Duncan  and  Perry  Reese,  whose  dejHJsitions  were  also  taken 
by  said  Pruitt,  both  testified  that,  at  the  time  of  the  sale  bj 
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Tyson  as  administrator,  the  widow  was  in  possession  of  the 
forty-five  acres  previously  allotted  to  her  as  dower ;  and  that 
Holly,  after  his  purchase,  never  asserted  any  claim  to  this  part 
of  the  land,  but  only  claimed  about  one  hundred  and  sixteen 
acres.  Several  objections  were  duly  made  by  the  complainant 
to  portions  of  the  testimony  of  each  of  these  witnesses,  as  being 
irrelevant,  and  because  it  tended  to  vary  and  contradict  the 
record  and  written  evidence  of  the  administrator's  sale ;  but  it 
is  not  necessary  to  state  these  objections  at  length.  The  depo- 
sition of  Pruitt  himself  was  also  taken  in  his  own  behalf,  in 
which  he  stated  that  he  claimed  the  land  under  a  purchase  at  a 
tax-sale,  but  said  nothing  about  his  pi|rchase  from  the  heirs  of 
W.  D.  Centerfit.  If  any  testimony  was  taken  by  the  complain- 
ant, the  present  record  does  not  show  it ;  but  the  note  of  the  tes- 
timony, on  which  the  cause  was  submitted,  is  omitted  from 
the  record  by  consent. 

The  cause  being  submitted  for  final  decree,  on  the  pleadings 
and  proof,  the  chancellor  held  the  complainant  entitled  to  relief, 
and  ordered  a  conveyance  of  the  forty-five  acres  to  be  executed 
to  her  by  the  register,  the  possession  to  be  surrendered  to  her  by 
said  Pruitt,  and  an  account  of  the  rents  to  be  taken  ;  and  in 
his  opinion  accompanying  the  decree,  without  passing  on  the 
objections  to  testimony,  he  said  :  "  It  can  not  be  held  that  the 
parol  testimony  in  the  cause,  if  admissible,  is  sufficient  to  over- 
turn the  orders,  advertisement,  and  sworn  returns  of  sale  by 
the  administrator."  On  appeal  to  this  court,  by  Pruitt,  at  the 
December  term,  1882,  this  decree  was  reversed,  and  the  cause 
remanded,  as  shown  by  the  report  of  the  case  (73  Ala.  369),  on 
the  ground  that  the  complainant  had  failed  to  prove  the  pur- 
*  chase  by  her  deceased  husband,  and  his  payment  of  the  pur- 
chase-money. 

After  the  remandment  of  the  cause,  the  complainant  pro- 
duced F.  A.  Centerfit's  receipt  for  the  purchase-money  paid  by 
Holly,  which  was  dated  November  10th,  1868,  attested  by  two 
witnesses,  and  in  these  words  :  "  Received  of  Henry  Holly 
seven  bales  of  cotton,  weighing  3,500  lbs.,  amount  due  me  for 
purchase  of  my  plantation  known  as  the  Davis  Centerfit 
plantation  ;  and  have  this  day  received  full  payment  for  said 
tract  of  land,  and  have  by  these  presents  obligated  myself  to 
give  deed  and  all  needed  titles  to  said  land  on  demand."  For 
the  purpose  of  proving  the  execution  of  this  writing,  the  com- 
plainant took  the  depositions  of  said  S.  P.  Centerfit  and  J.  G. 
Centerfit,  who  were  defendants  to  the  bill,  and  brothers  of  said 
F.  A.  Centerfit,  deceased  ;  and  both  of  them  testified  to  the 
death  of  one  of  the  subscribing  witnesses  to  the  receipt,  the 
residence  of  the  other  in  Texas,  and  the  handwriting  of  said 
witnesses  and  of  said  F.  A.  Centerfit,     In  answer  to  cross-inter- 
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rogatories  by  Pruitt,  said  S.  P.  Centerfit  stated  :  "  I  was  not 
present  at  the  sale  of  said  land  in  1868.  The  widow  was  in 
possession  of  her  dower  interest  in  said  lands,  whicii  had  l>een 
set  apart  to  her.  Her  dower  interest  was  not  sold,  and  F.  A. 
Fletcher  (?)  never  l)ought  it.  He  sold  Holly  the  115  or  120  acres 
left  after  the  dower  had  been  set  apart.  The  whole  tract  con- 
sisted of  160  acres,  and  the  dower  was,  I  think,  al)out  45  acres. 
Holly  claimed  only  what  was  left  after  dower  was  assigned." 
J.  G.  Centerfit  also  testified,  in  answer  to  cross-interrogatories: 
"  I  was  not  present  at  the  sale.  The  widow  was  in  possession 
of  part  of  the  place,  as  her  dower.  I  don't  think  Holly  ever 
claimed  that  j)ortion  of  the  land  which  was  set  aside  to  the 
widow  as  her  dower.  I  never  heard  him  ssiy  any  thing  about 
purchasing,  or  trying  to  purchase  the  dower  lands."  Tne  com- 
plainant tiled  objections  to  the  cross-interrogatories,  on  the 
ground  that  they  called  ^r  illegal  and  irrelevant  testimony ; 
but  the  record  does  not  show  that  the  chancellor  acted  on  them. 
The  cause  being  again  submitted  for  decree,  on  pleadings  and 
proof,  the  chancellor  dismissed  the  bill,  but  did  not  file  an}' 
written  opinion  ;  and  his  decree  is  now  assigned  as  error. 

G.  Cook,  for  appellant. — On  the  first  bearing  of  this  cause, 
all  the  material  (juestions  were  decided  in  favor  of  the  com- 
plainant; and  the  chancellor's  conclusions  were  all  affirmed  by 
this  court  on  appeal,  except  on  a  single  point ;  and  the  decree 
was  reversed,  and  the  cause  remanded,  only  because  there  was 
no  legal  proof  of  th^  payment  of  the  purchase-money  by  Holly. 
Pruitt  V.  Holly,  73  Ala.  369.  As  to  the  matters  thus  adjudi- 
cated, the  former  decree  is  conclusive. — Lyon  v.  7^c'm<?,  60  Ala. 
480;  Marlow  v.  Benagh,  6(»  Ala.  327.  After  the  remandment 
of  the  cause,  the  complainant  produced  and  proved  the  receipt 
for  the  purchase-money  paid  by  Holly,  and  no  (juestion  can  he 
raised  as  to  the  sufficiency  of  that  proof ;  yet  the  chancellor, 
without  giving  any  reasons  for  his  change  of  opinion,  reversed 
his  former  decree,  and  dismissed  the  complainant's  bill.  This 
second  decree  can  not  be  founded  on  the  additional  evidence 
adduced  by  Pruitt,  which  consisted  only  of  parol  testimony  as 
to  matters  shown  by  record  or  written  evidence;  and  if  this 
evidence  be  admissible,  it  adds  nothing  to  the  weight  of  the 
former  evidence,  which  the  chancellor  himself  had  held  wholly 
insufficient.  But  the  parol  evidence,  it  is  insisted,  was  inad- 
missible, and  the  complainant's  objections  to  it  ought  to  have 
been  sustained.— 1  (4reenl.  Ev.  $5^  275-8,  200,  295,  522-5,  96; 
1  Best  Ev.  ^^  218,  223;  lf7/}*^/>;j  v.  nrmniing,  61  Ala.  80; 
Frederick  v.'  Vounghfood,  19  Ala.  6S0;  J'/nliijM  v.  ^W%.  40 
Ala.  488;  Lee  v.  \SAivers,  70  Ala.  288;  1  Add.  Contr.  364, 
§  242.  All  of  the  defendants  in  this  case  were  either  parties 
22 
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or  privies  to  the  proceedings  had  in  the  Probate  Court,  and 
they  are  conchided  by  the  recitals  of  the  record. —  Waring  v. 
Lewis,  53  Ala.  615;  Lowe  v.  Guice,  69  Ala.  80;  1  Stark.  Ev. 
252;  1  Greenl.  Ev.  §§  522-25;  Co.  Litt.  103  a. 

W.  R.  Houghton,  contra. — The  bill  is  in  the  nature  of  a  bill 
for  specific  performance,  and  relief  will  not  be  granted  unless 
the  complainant's  case  is  clearly  made  out. — Daniel  v.  Collins^ 
57  Ala.  625  ;  1  Brick.  Digest,  692,  §§  768-9 ;  also,  p.  695, 
§§  801-05.  On  this  second  appeal,  the  former  decision  is  not 
binding,  but  the  court  is  required  tore-examine  the  whole  case. 
Code,  §  3951.  Without  the  aid  of  the  parol  evidence  to  which 
objections  were  filed,  one  fact  conclusively  shows  that  the 
dower  lands  could  not  have  been  included  in  the  administrator's 
sale ;  which  is,  that  the  whole  sun)  paid,  at  $3.30  per  acre,  was 
only  $379.50,  the  price  of  115  acres. 

SOMERVILLE,  J. — It  is  a  settled  rule,  that  parol  contem- 
poraneous evidence  is  inadmissible,  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument.  This  principle,  however, 
is  confined  in  its  operation  to  the  parties  to  the  instrument,  or 
their  privies,  and  is  generally  applicable  only  in  suits  between 
them.  Strangers  to  the  writing  are  not  estopped  from  contra- 
dicting it,  by  oral  proof  of  facts  inconsistent  with  its  recitals. 
Venabh  v.  Thompson,  11  Ala.  147;  1  Greenl.  Ev.  §  279; 
1  Whar.  Ev.  §  92 ;  Lehman  Bros.  v.  Howze  i&  Creagh,  73 
Ala.  302. 

Kor  is  the  rule  infringed  at  all  by  the  admission  of  parol 
evidence  to  show  the  nature  and  qualities  of  the  subject-matter 
to  which  the  instrument  refers.  Extrinsic  evidence  is  often 
admitted  in  aid  of  the  identification  of  the  subject-matter  of 
sale,  when  the  description  in  the  written  instrument,  unaided 
by  such  proof,  would  even  be  void  for  uncertainty. — Mitchell 
V.  Meyer  Bros.,  75  Ala.  100;  Chamhei's  v.  Ringstaff,  6c/  Ala. 
140  ;  Ellis  V.  Borden,  1  Ala.  458 ;  Mead  v.  Parker  {[14:  Mass. 
413),  15  Amer.  Rep.  110;  Waterman  Spec.  Perf.  §  236. 

The  land  purchased  by  Holly  from  Centerfit  is  described  as 
"the  Davis  Centerfit  plantation^''  without  any  other  designa- 
tion. There  is  no  statement  as  to  the  quantity  of  land,  or  num- 
ber of  acres  comprised  in  the  tract.  Under  this  state  of  facts, 
evidence  was  admissible  of  the  circumstances  surrounding  the 
vendor,  and  of  the  status  of  the  thing  intended  to  be  sold.  The 
land  is  shown  to  have  originally  comprised  not  less  than 
one  hundred  and  sixty  acres.  But  it  was  competent  to  show 
that,  at  the  date  of  sale,  it  did  not  embrace  so  much,  but  had 
been  diminished  in  area  to  about  one  hundred  and  fifteen  or 
twenty  acres.     This  was  done  by  showing  that  the  vendor,  Cen- 
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terfit,  never  purchased  or  claimed  more  tlian  the  latter  amonnt, 
and  "wag  only  in  possession  of  this  particular  numl>er  of  acres; 
that  the  forty-tive  acre  tract  in  controversy  had  Ijeen  assigned 
as  dower  to  the  widow  of  the  original  owner,  who  had  gone 
into  possession  of  it,  and  was  in  possession  at  the  time  of  the 
sale.  This  evidence  was  competent  to  show  that  it  could  not 
have  been  intended  by  the  parties  that  the  forty-tive  acre  tract 
in  controversy  should  be  cotjveyed  as  a  part  of  the  '■''Davis 
Center  jit  plaiitatiiyn^'—X  Greenl.  Ev.  (14th  Ed.)  §286.. 

The  chancellor's  conclusion,  that  Holly  never  purchased  this 
tract,  and  that  Centerfit  never  agreed  to  convey  it  to  him,  is, 
in  our  opinion,  supported  by  a  preponderance  of  all  the  legal 
testimony  in  the  case;  and  his  decree  is  accordingly  aftiriiied. 


Carlisle  v.  Carlisle. 

BiU  in  E(2uity  by  Purchaser^  for  Specific  Performance  of 
Contract  for  Sale  of  Land. 

1.  Specific  performance  of  agreement  for  sale  of  land. — To  authorize 
the  spei'ific  performance  of  an  agreement  for  the  sale  of  Ian«l,  which  rests 
larjiely  in  judicial  discretion,  and  depends  upon  an  equitable  considera- 
tion of  the  i)articular  circumstances  of  each  case,  the  contract  must  l)e 
founde<l  on  a  valuable  consideration,  and  must  be  just,  fair  and  rt'asona- 
ble;  must  not  have  originated  in  mistake,  surprise,  violation  of  confi- 
dence, breach' of  trust,  or  a<lvaritaj;e  of  condition,  nor  been  obtained  by 
unconscientious  or  unfair  methods ;  must  be  reasonably  certain  in 
re8j>ect  to  the  subject-matter,  the  terms  and  stipulations,  and  its  \yer- 
formance  must  not  work  hardship  or  injustice. 

2.  Same  ;  allegntion  and  proof  of  termx. — The  terms  of  the  contract 
must  be  definitely  alleged,  and  must  be  established  as  allege*!  by  clear 
and  satisfactory  proof;  and  if  any  of  the  terms  are  left  in  doubt  and  un- 
certainty, or  there  is  a  variance  between  the  allegations  and  the  proof 
as  to  any  of  the  terms,  a  specific  performance  will  not  be  decreed. 

3.  Same  ;  entire  and  partial  pt-rfurmance. — Partial  performance  of  an 
entire  contract  will  not  be  decreed  ;  hen<'e,  where  there  are  several  joint 
vendors,  a  specific  performance  will  not  be  decreed  against  one  only,  the 
others  not  being  parties  to  the  bill,  an<l  the  stipulations  of  the  contract 
JK-'tween  them  and  the  complainant  never  having  l)een  performed. 

4.  Same  ;  tender,  or  offer  to  perform. — When  the  stipulations  of  the 
contract  are  nuitual  and  dependent,  simultaneous  performance  by  l>oth 
parties  l>eing  contemplated  and  intended,  a  tender,  or  oHTerto  perform  by 
the  complainant,  niust  generally  precede  the  commencement  of  the  suit ; 
and  in  all  cases,  whether  such  precedent  ten<ler  Ih>  ntTessarj*  or  n(»t,  he 
must  aver  in  his  bill  an  olf'er,  readiness  and  willingness  to  |>«'rf<»rm.  sub- 
mitting himself  to  the  orders  and  directions  of  the  court. 

5.  Same:  hardship  or  injustice  to  third  person. — Where  the  contract 
sought  to  be  enforced  was  between  the  children  and  ilevisees  of  a  dece- 
dent, for  the  i)urcha.se  of  the  family  homestea<l  by  the  complainant,  and 
tlie  widow  was  induced  by  hini  and  the  tlefendant,  who  were  trustees  for 
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her  under  the  will,  not  to  dissent  from  the  will,  but  to  assent  to  the  sale, 
and  to  accept  the  provision  thereby  made  for  her,  the  complainant  prom- 
ising that  slie  should  continue  to  live  at  the  homestead  with  him,  and  be 
treated  with  kindness  and  affection ;  while  this  promise  may  not  have 
been  intended  as  a  stipulation  of  the  contract,  it  is  an  equitable  consid- 
eration which  the  court  will  not  disregard  ;  and  its  performance  having 
become  impracticable,  by  reason  of  the  estrangement  which  has  since 
arisen  between  the  complainant  and  the  widow,  growing  out  of  the  con- 
tract, a  specific  performance  will  not  be  decreed,  since  it  might  work 
hardship  or  injustice  to  her. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  30th  January,  1884,  by 
Thomas  J.  Carlisle,  a^^ainst  M.  N.  Carlisle  and  his  wife,  Mrs. 
E.  B.  Carlisle;  and  sought  the  specific  execution  of  a  contract 
by  which  the  complainant  agreed  to  purciiase,  and  the  said  M. 
N.  Carlisle  and  others  agreed  to  sell  and  convey  to  him,  their 
respective  undivided  interests  in  a  certain  tract  of  land,  which 
constituted  the  family  homestead  of  their  deceased  father, 
Green  W.  Carlisle,  and  in  which  they  and  the  surviving  widow 
were  interested  as  legatees  and  devisees  under  his  will.  The 
terms  of  this  contract  were  thus  stated  in  the  bill:  {Par.  3.) 
"Early  in  the  fall  of  the  year  1882,  all  of  said  legatees,  being 
over  twenty-one  years  of  age,  and  otherwise  conipetent  to  con- 
tract, in  order  to  bring  about  a  speedy  settlement  of  said  estate, 
and  to  avoid  the  delay  and  expense  of  a  regular  administration 
under  said  will,  agreed  to  sell  to  your  orator  the  land  belong- 
ing to  said  estate,  upon  the  following  terms  :  Your  orator  was 
to  pay  one  half  of  the  purchase-money  in  cash,  and  the  balance 
to  be  secured  by  a  riiortgage  or  mortgages  on  the  respective  (?) 
on  twelve  months  time,  and  was  to  pay  $12.50  per  acre  for  said 
lands;  and  said  legatees  were  to  execute  to  him  absolute  con- 
veyances to  their  respective  interests  in  said  land,  which  con- 
tained 278  acres.  The  said  fee-simple  titles  were  to  be  execu- 
ted to  your  orator  upon  said  cash  payment  of  one  half  of  the 
purchase-money  being  made.  At  the  time  said  contract  was 
made,  your  orator  was  in  the  possession  of  said  land,  and  said 
possession  was  recognized  and  acquiesced  in  by  all  of  said  lega- 
tees ;  and  your  orator  is  now  in  the  possession  of  said  land,  and 
has  been  ever  since  the  making  of  said  contract  of  purchase." 
{Par.  4.)  "  Under  the  last  will  and  testament  of  said  G.  W. 
Carlisle,  Mary  E.  Carlisle,  his  widow,  was  bequeathed  a  special 
legacy,  consisting  of  $500  in  money  and  a  horse  and  buggy, 
and  also  a  child's  portion  of  the  estate  after  deducting  the 
special  legacy ;  and  on  the  sale  of  saitl  lands  by  said  legatees, 
or  about  that  time,  it  was  agreed  by  your  orator  and  said  M. 
N.  Carlisle,  who  were  then  acting  as  executors  and  trustees 
under  said  decedent's  will,  to  allow  the  said  widow,  their 
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mother,  $700  in  lieu  of  said  special  bequest,  and  the  same  wa« 
to  remain  secured  by  mortgage  to  her  on  said  land,  U)  lye  given 
by  your  orator,  until  her  death,  and  he  was  to  pay  the  annual 
interest  thereon  to  her  until  said  time :  and  at  the  time  when 
said  mortgage  was  to  become  payable,  your  orator  was  to  pay 
off  and  discharge  the  same,  by  paying  $100  to  each  of  the 
other  six  legatees,  retaining  the  same  amount  ($100)  for  him- 
self. Your  orator  has  been  informed  and  believes,  and  upon 
such  information  and  belief  states,  that  all  of  the  other  legatees 
approve  of  and  contirm  the  agreement  last  al)Ove  mentioned 
and  set  forth." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill ;  and  his  decree  is  now  assigned  as  error.  The 
facts  of  the  case,  so  far  as  material  to  the  points  here  decided, 
appear  in  the  opinion  of  the  court,  and  any  further  statement 
is  uniiecessary. 

Gardner  &  Wiley,  and  W.  H.  Parks,  for  appellant. 

N.  W.  Griffin,  contra. 

CLOPTON.  J. — The  equitable  remedy  of  specific  perform- 
ance of  agreements  for  the  sale  of  lands  rests  largely  in  judi- 
cial discretion,  directed  and  regulated  by  defined  rules.  Well 
settled  elements  and  incidents  are  requisite  to  granting  relief; 
but  whether  relief  shall  be  granted  depends  upon  an  equitable 
consideration  of  the  particular  circumstances  of  each  case. 
The  contract  must  he  just,  fair,  and  reasonable;  must  not  have 
originated  in  mistake,  or  surprise,  or  violation  of  confidence, 
or  breach  of  trust,  or  advantage  of  condition,  nor  been  obtained 
by  any  unconscientious  or  unfair  methods;  must  be  reasonably 
certain  in  respect  to  the  subject-matter,  the  terms,  and  stipula- 
tions;  must  be  founded  on  a  valuable  consideration,  and  its 
performance  not  work  hardship  or  injustice.  —Moon  v.  Crowder^ 
72  Ala.  79. 

That  there  was  an  agreement  to  sell  the  lands  to  complain- 
ant, is  not  denied.  The  terms  of  the  contract,  as  tu  which 
there  does  not  a|>pear  to  Ihj  any  controversy,  are  as  follows: 
The  devisees  under  the  will  of  G.  W.  Carlisle  agreed  to  sell  the 
lands  to  complainant  for  the  sum  of  ?^3,475.00.  Seven  hun- 
dred dollars  of  the  purchase-money  were  to  l)e  set  apart  for 
the  widow  of  the  testator,  in  lieu  of  a  bequest  to  her  of  some 
personal  property,  and  a  pecuniary  liecjuest  of  five  hundred 
dollars,  ti)  be  held  by  complainant  and  the  defendant  (M.  N. 
Carlisle),  in  trust  to  loan,  and  pay  her  the  interest  thereon  an- 
nually, and  at  iier  death  to  be  divided  among  his  heirs.  The 
balance  of  the  purchase-money  was  to  be  paid  to  the  deviaeea, 
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eight  in  number,  the  widow  being  a  devisee,  in  eqnal  propor- 
tions ;  one-half  to  be  paid  cash,  and  the  other  half  in  twelve 
montlis.  On  the  cash  payments  being  made,  tlie  devisees  were 
to  make  a  deed  to  complainant,  who  was  to  execute  a  first 
mortgage  on  the  lands  to  secure  the  amount  set  apart  to  the 
widow,  and  a  mortgage  to  each  of  the  devisees  to  secure  the 
deferred  payment. 

2.  The  main  disagreement  is  in  reference  to  the  mortgage 
to  be  given  to  the  widow.  The  bill  alleges,  that  the  sum  of 
seven  hundred  dollars,  set  apart  for  the  widow,  was  to  remain 
secured  l)y  mortgage  on  the  lands,  the  interest  to  be  paid  an- 
nually, and  the  principal  payable  at  her  death ;  to  be  dis- 
charged by  the  payment  of  one  hundred  dollars  to  each  of  the 
other  devisees,  the  complainant  retaining  the  same  amount  for 
himself.  In  his  testimony  the  complainant  says,  the  sum  was 
to  remain  secured  by  the  land,  so  long  as  he  paid  the  interest 
promptly.  The  widow  claimed,  that  the  aggregate  of  the 
amounts  going  to  her  was  to  be  payable  at  twelve  months  from 
the  sale,  and  that  the  mortgage  should  be  executed  accordingly. 
It  is  unnecessary  for  us  to  determine  which  version  is  correct. 
It  is  obvious  there  is  a  variance  between  the  allegations  of  the 
bill,  and  the  testimony  of  complainant,  in  respect  to  the  terms 
of  the  mortgage,  and  between  both  of  these  and  the  evidence 
of  the  widow  and  M.  N.  Carlisle.  The  terms  of  the  contract 
must  be  definitely  alleged,  and  established,  as  alleged,  by  clear 
and  satisfactory  proof.  If  the  evidence  fails  tD  prove  the  con- 
tract, or  any  of  its  terms  are  left  in  doubt  or  uncertainty,  a 
specific  performance  will  be  refused. — Moon  v.  Crowder,  72 
Ala.  79;  Aday  v.  Echols,  18  Ala.  353.  Doubt  and  uncer- 
tainty as  to  the  terms  of  the  contract  arise  on  the  evidence. 

3.  The  sale  was  joint;  the  contract  was  an  entirety.  The 
delivery  of  the  deed,  and  the  delivery  of  the  mortgages,  evi- 
dently, were  to  be  simultaneous  acts.  All  the  mortgages  were 
to  cover  the  entire  lands.  The  cash  payments  have  not  been 
made,  nor  have  the  mortgages  been  executed,  to  several  of  the 
devisees ;  and  no  payment,  as  interest  or  otherwise,  has  been 
made  to  the  widow.  The  evidence  tends  to  show,  there  has 
been  no  delivery  of  the  deed  signed  b}'  the  devisees,  which  is 
in  the  possession  of  the  complainant,  so  as  to  give  it  effect  as  a 
conveyance,  or  by  which  the  grantors  parted  with  dominion 
over  it.  Holding  the  deed,  and  claiming  it  as  a  valid  convey- 
ance as  to  all  except  the  defendants,  a  specific  performance  by 
one  of  the  several  vendors  will  not  be  decreed  in  favor  of  the 
complainant,  in  the  absence  of  a  performance  of,  or  an  offer  to 
perform,  the  conditions  required  of  him  as  to  the  other  ven- 
dors. The  court  can  not  ignore  the  prospect  of  other  and  sub- 
sequent suits  between  the  complainant  and  the  other  devisees, 
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and  can  not  afford  t(»  encourage  and  promote  a  multiplicity  of 
suits,  by  decreeing,  in  such  case,  specific  performance  by  the 
defendants  alone.     There  must  l>e  performance  of  the  entire 
contract,  or  of  no  part  thereof. 

4.  It  is  not  essential,  in  all  cases,  that  the  complainant  shall 
make  an  actual  tender  of  performance,  before  bringing  suit. 
Circumstances  may  render  such  tender  impracticable,  or  un- 
necessary. When  the  stipulations  are  mutual  and  dependent 
— simultaneous  performance  by  both  contracting  parties  being 
intended — a  tender  should,  ordinarily,  precede  the  commence- 
ment of  the  suit.  And  whether  a  precedent  tender  is  requisite, 
or  may  l)e  dispensed  with,  the  complainant  should  aver  in  his 
bill  readiness  and  willingness,  and  an  offer  to  perform,  sub- 
mitting himself  to  the  orders  and  directions  of  the  court,  and 
entitling  the  defendant  to  a  decree,  whereby  the  rights  of  all 
the  parties  to  the  contract  may  be  ascertained  and  protected. 
Jenkins  v.  Ilarrmm,  66  Ala.  345 ;  Gentry  v.  Rogers,  40 
Ala.  442 ;  Bell  v.  Thompson,  34  Ala.  633.  It  is  true,  that 
neither  the  widow  nor  the  other  devisees  are  njade  parties  to 
the  bill ;  but,  on  a  bill  of  this  character,  the  rights  of  parties 
to  an  entire  and  indivisible  contract,  though  not  parties  to  the 
suit,  are  considerations  which  a  court  of  equity  must  regard  in 
adjudicating  the  right  of  complainant  to  a  specific  performance 
by  one  party. — Curran  v.    Water  W'ork^  Co.,  116  Mass.  f)0. 

5.  The  widow  had  on  several  occasions  expressed  an  inten- 
tion to  dissent  from  the  will  of  her  husband,  and  take  her 
dower,  moved  by  the  natural  sentiment  to  live  and  die  at  the 
homestead,  where  they  had  resided  for  many  years,  and  where 
he  died.  She  was  dissuaded  from  this  course,  and  induced  to 
consent  to  the  contract  of  sale,  by  the  complainant  and  the  de- 
fendant, M.  N.  Carlisle,  by  assurances  that  she  could  continue 
to  live  at  the  homestead  with  complainant,  and  be  kindly  and 
affectionately  treated.  They  were  her  sons,  executors  of  the 
will,  and  trustees  of  the  pecuniary  legacy  in  her  favor.  Two- 
fold relations  of  trust  and  confidence  existed.  The  mother 
has  left  the  homestead,  because  of  her  son's  treatment,  as  she 
alleges,  but  denied  by  him.  Since  then,  the  complainant  has 
made  no  provision  for  her  support,  by  paying,  or  offering  to 
pay  the  interest,  either  on  the  j)ecuniary  leo;acy,  or  on  the 
amount  set  apart  for  her  by  the  agreement.  lie  has  not  dis- 
charged his  duties  as  trustee.  Without  indicating  any  opinion 
on  whom  rests  the  fault,  the  deplorable  estrangement  between 
mother  and  son  renders  their  living  together  impracticable,  and 
this  consideration  is  incapable  of  enforcement.  While  it  may 
be  that  it  was  not  expected  to  incorporate  this  incident  of  the 
contract  in  any  written  instrument,  it  constitutes  an  e(|uitable 
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consideration,  which,  in  a  case  like  this,  the  court  ought  not  to 
disregard,  as  it  niigiit  work  hardship  and  injustice. 

We  do  not  deem  it  necessary  to  consider  the  matters  of  per- 
sonal difference  between  the  complainant  and  the  defendant, 
or  to  determine  the  validity  at  law  of  the  contract.  In  our 
view  of  the  case,  the  former  are  immaterial ;  and  conceding 
that  the  agreement  is  binding,  it  does  not  necessarily  follow 
that  a  specific  performance  will  be  decreed.  There  are  con- 
tracts, which  a  court  of  equity  will  not  specifically  enforce,  but 
leave  the  parties  to  their  legal  remedies..  A  less  strong  case 
is  sufiicient  to  defeat,  than  is  requisite  to  obtain  specific  per- 
formance. 

Affirmed. 


Seals  V,  Holloway's  Adm'r, 

Garnishment  in  Pending  Suit,'   Contest  loith  Claimant. 

1.  ^Action  for  money  had  and  received,  for  surplus  jyroceeds  of  sale  in 
hands  of  sheriff. — An  action  for  money  had  and  received  is,  to  some  ex- 
tent, an  ecinitable  action ;  and  it  may  be  maintained  by  a  married 
woman,  against  the  sheriff,  to  recover  the  surpUis  proceeds  of  sale  of 
lands  conveyed  to  her  by  her  husband  by  deed  of  gift,  which  were  after- 
wards sold  under  an  execution  against  him  having  a  prior  lien,  although 
the  deed  created  in  her  only  an  equitable  estate  in  the  lands. 

2.  Fraud  vel  non  ;  charge  invading  province  of  jury. — Where  the 
plaintiff  claims  the  money  in  controversy  under  a  deed  of  gift  from  her 
husband,  which  is  assailed  on  the  ground  of  fraud  in  fact,  the  issue  of 
fraud  vel  non  is  a  question  for  the  jury,  and  a  general  charge  in  favor  of 
the  defendant  is  an  invasion  of  their  i)rovince. 

3.  Judgment  aguinst  garnishee,  and  against  claimant  of  fund. — AVhen 
a  garnishment  is  sued  out  in  aid  of  a  pending  action  (Code,  §  3219),  and 
a  claimant  of  the  fund  in  the  hands  of  the  garnishee,  being  sum- 
moned, propounds  his  right  and  interest;  the  issue  being  tried  be- 
fore judgment  has  been  rendered  in  the  original  suit,  a  judgment  for 
costs  may  be  rendered  against  the  claimant,  and  his  claim  be  declared 
invalid  ;  but  it  is  irregular  to  render  judgment  final  against  the  garnishee, 
in  favor  of  the  plaintiff",  with  an  award  of  execution. 

4.  Insolvency  of  defendant's  estate,  before  judgment  against  garnishee. 
On  the  death  of  the  defendant  pending  the  suit,  the  action  being  revived 
against  his  administrator,  who  afterwards  reports  the  estate  insolvent, 
and  suggests  to  the  court  that  it  has  been  reported  and  declared  insol- 
vent, no  valid  judgment  can  afterwards  be  rendered  against  the  gar- 
nishee. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  John  P.  IIubhard. 
The  original  action  in  this  case  was  brought  by  G.  F.  Hollo- 
way,  against  S.  J.  Seals,  and  was  commenced  on  the  16th  Janu- 
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ary,  1882  ;  the  cause  of  action  l)eing  the  Jefetulant's  promissory 
note  for  $850,  which  was  dated  July  27th,  ISSl,  and  payable 
to  the  plaintiff  or  l*earer.  An  ancillary  garnishment  was  sued 
out  against  John  II.  Morgan,  the  sheriff  of  the  county,  as  the 
debtor  of  the  defendant ;  who  tiled  an  answer,  admitting  that 
he  had  in  his  hands  t!ie  sum  of  $869.89  lx;longing  to  the  de- 
fendant, being  the  surplus  of  the  proceeds  of  sale  of  certain 
lands  sold  by  him  under  execution  against  the  defendant,  and 
remaining  in  his  hand  after  satisfying  the  execution  in  full  ; 
and  he  afterwards  suggested  to  the  court  that  Mrs.  It.  C  Seals, 
the  wife  of  the  defendant,  claimed  the  money.  Afterwards, 
the  death  of  the  plaintiff  was  suggested,  and  the  cause  was  re- 
vived in  favor  of  his  administrator ;  and  the  death  of  the  de- 
fendant being  also  suggested,  the  action  was  revived  against 
said  Morgan,  the  sheriff,  as  his  administrator.  Other  proceed- 
ings were  had  in  the  cause,  as  stated  in  the  opinion  of  the  court. 
Mrs.  Seals  having  appeared,  and  propounded  her  claim,  an 
issue  was  made  up  between  her  and  the  plaintiff,  which  was 
submitted  to  a  jury  at  the  Spring  term,  1884  ;  and  on  the  trial 
she  reserved  a  bill  of  exceptions,  in  which  the  facts  are  thus 
stated  :  "The  claimant  introduced  in  evidence  a  certain  deed 
of  gift  from  her  husband,  said  S.  J.  Seals,  dated  June  17th, 
1881,  which  conveyed  to  her,  with  other  pro|>erty,  the  store- 
house and  lot  sold  by  said  Moriran  as  sheriff  under  the  execution 
in  favor  of  Lehman,  Durr  ik  Co. ;  which  deed  was  recorded  on 
the  9th  January,  1882.  It  was  in  evidence,  also,  that  the  debt  in 
favor  of  Lehnian,  Durr  *fe  Co.,  on  which  said  execution  issued, 
accrued  before  said  deed  of  gift  was  executed;  and  the  evi- 
dence further  tended  to  show  that  the  plaintifrs  debt  in  this 
case,  on  which  the  garnishment  was  sued  out,  accrued  l)eft»re 
said  deed  was  executed,  although  the  note  sued  on  was  dated 
afterwards  ;  and  there  was  evidence,  also,  tending  to  show 
that  said  note  was  given  for  a  present  moving  considera- 
tion at  the  time  it  was  executed.  There  was  evidence,  also, 
that  said  deed  of  gift  was  executeil  with  the  intent  to  hinder, 
delay  or  defraud  the  existing  and  subse(juent  creditors  of  said 
S.  J.  Seals;  and  other  evicience,  on  the  contrary,  that  it  was 
executed  brma  ji<l«\  Morgan,  as  sheriff,  had  sold  the  store- 
house and  lot  under  execution  against  said  S.  J.  Seals  :  and 
after  paying  off  and  satisfying  s;iid  execution  in  full  with  the 
proceeds  of  sale,  there  was  left  in  his  handsa  surplus  of  $869.89. 
Morgan  is  the  administrator  of  said  S.  J.  Seals,  and  is  the  de- 
fendant in  the  suit  as  such  adfuinistrator  ;  and  he  is  also  the 
garnishee.  This  was,  in  substance,  all  the  evidence.  The  court, 
being  of  opinion  that,  if  the  claimant  had  any  right  to  said  sur- 
plus in  the  hands  of  the  garnishee  as  sheriff,  she  could  only 
assert  it  in  a  court  of  e(|uity,  charged  the  jury  in  writing,  on 
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the  request  of  the  plaintiff,  that  they  iiuistfind  for  the  plaintiff, 
if  they  believed  the  evidence  ;  to  which  charge  the  claimant 
excepted." 

On  the  verdict  of  the  jur^',  the  court  rendered  judgment  for 
the  plaintiff,  as  follows :  "  It  is  therefore  considered  by  the 
court,  that  the  plaintiff  recover  of  said  garnishee,  John  II.  Mor- 
gan, the  sum  of  $869.89,  the  amount  admitted  b}'  his  answer 
to  be  due  to  the  defendant ;  for  which  let  execution  issue."* 
On  a  subsequent  day  of  the  sanie  term,  May  9th,  1884,  Mor- 
gan, as  administrator,  suggested  to  the  court  that  his  intestate's 
estate  had  been  reported  insolvent ;  and  the  court  thereupon 
ordered  and  adjudged  "  that  this  cause  be  continued  to  await 
return  on  that  report."  At  the  next  term,  on  the  20th  Octo- 
ber,, 1884,  judgment  by  nil  dicit  was  rendered  against  the  de- 
fendant in  the  original  suit,  as  follows  :  "  The  defendant  say- 
ing nothing  in  bar  or  preclusion  of  the  plaintiff's  demand,  it  is 
therefore  considered  by  the  court,  that  the  plaintiff  recover  of 
the  defendant,  John  11.  Morgan,  the  administrator  of  said  S. 
J.  Seals,  deceased,  the  sum  of  $1057.76,  for  his  damages,  and 
also  the  costs  ;  for  which  let  execution  issue.  And  it  appear- 
ing that  the  estate  has  been  declared  insolvent,  this  judgment, 
with  the  costs,  is  certified  to  the  Probate  Court  of  Pike  county, 
and  no  execution  will  issue  from  this  court." 

The  charge  of  the  court  to  the  jury  is  the  only  matter  now 
assigned  as  error. 

W.  D,  RoiJEKTs,  and  M.  N.  Carlisle,  for  the  appellant, 
cited  Niolin  v.  Tlani.ne7\  22  Ala.  578  ;  Hurt  v.  Redd  &  Co., 
64  Ala.  85. 

STONE,  C.  J. — There  is  no  controversy  in  this  case  that  the 
store-house  and  lot  in  Troy  were  subject  to  the  execution  in 
favor  of  Lehman,  Durr  &  Co.,  under  which  they  were  sold. 
To  the  extent  the  proceeds  were  required  to  pay  that  claim,  the 
sale  was  rightfully  made.  But  the  sale  was  entire,  yielding  a 
surplus  above  the  execution.  That  was  an  unavoidable  result, 
or  it  was  an  abuse.  If  the  property  was  not  reasonably  suscep- 
tible of  division,  so  as  to  sell  only  a  part,  and  satisfy  the  execu- 
tion with  the  proceeds  of  the  part  sold,  then  it  was  unavoida- 
ble. We  feel  bound  to  presume  such  was  the  case,  for  two 
reasons  :  first,  there  is  no  complaint  on  account  of  the  entirety 
of  the  sale ;  and,  second,  in  the  absence  of  proof  to  the  con- 
trary, we  presume  the  sheriff  did  his  duty.  The  sale  being 
entire,  a  surplus  was  left,  and  that  surplus  was  money,  having 
become  such  by  a  rightful  sale  ;  and  it  results  necessarily,  that 
that  money   became  the  property  of  the  person,  whoever  it 
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might  be,  who  owned  the  residuum  of  the  pro|)erty,  after  pay- 
ing the  I^hnian,  Durr  A:  Co.  debt. 

The  claim  of  Mrs.  Seals  rests  on  a  voluntary  conveyance  made 
by  her  husband,  S.  .J.  Seals,  to  her,  alleged  tol)ear  date  June  17, 
1881.  Holloway's  claim,  as  shown  by  his  complaint  tiled,  is  a 
note  made  by  said  S.  J.  Seals,  bearing  <late  July  27,  1881. 
There  was  contliet  in  the  testinjony,  whether  in  fact  the  deed 
was  executed  before  the  debt  was  incurred  by  S.  J.  Seals,  under 
which  Ilolloway  made  claim  ;  and,  conceding,  for  argument's 
sake,  that  the  deed  of  gift  was  prior  to  the  creation  of  the  debt 
to  Ilolloway,  there  was  conflict  in  the  testimony,  whether  or 
not  the  deed  of  gift  was  made  with  actual  fraudulent  intent,  so 
as  to  render  the  property  liable  to  debts  iricurred  afterwards. 
These  were  the  issues  of  fact  raised  before  the  jnry.  The 
court,  at  the  re(|uest  of  plaintitf,  gave  to  the  jury  the  written 
charge,  that  if  tliey  believed  the  evidence,  they  should  find  the 
issue  in  favor  of  the  plaintiff,  Holloway's  administrator.  This 
rilling  is  assigned  as  error.  In  the  bill  of  exceptions  it  is  shown 
that  the  circuit  judge's  ruling  was  influenced  by  his  opinion, 
that  if  Mrs.  Seals  was  entitled  to  the  njoney,  she  could  assert 
her  claim  only  in  the  Chancery  Court. 

There  is,  neither  in  the  the  transcript,  nor  in  the  argument  of 
counsel,  anything  by  which  we  can  determine  on  what  ground 
the  ruling  of  the  court  is  attempted  to  be  justified.  If  it  l)e 
rested  on  the  principle,  that  the  deed  from  Seals  to  his  wife 
could,  at  most,  vest  an  eipiitable  title  in  her  ( McMUlan  v. 
Peacock,  57  Ala.  127),  and  that  such  equitable  title  will  not 
uphold  an  action  at  law,  the  answer  is,  that  that  principle  does 
not  apply  when  money  is  the  subject  of  contestation.  As- 
sumpsit for  money  had  and  received  is,  to  some  e.xtent,  an  equi- 
table remedy,  and  may  be  maintained  when  one  man  hold's 
money  which,  cv  tiquo  ethono,  belongs  to  another,  unless  there  is 
a  trust  account,  or  some  matter  of  purely  equitable  cognizance, 
involved  in  the  cofitroversy. — Boyy»  v.  Price,,  64  Ala.  514; 
Westmoreland  v.  Fattier,  60  Ala.  447;  Collier  v.  Fauik,  69 
Ala.  58. 

We  have  seen  that,  by  legitimate  methods,  the  claim  of  Mrs. 
Seals  in  the  house  and  lot  had  become  money.  If  her  theory 
of  the  facts  be  the  true  one,  that  money,  ew  nquo  et  bono,,  be- 
longed to  her.  The  Circuit  Court  erred  in  taking  from  the 
jury  the  consideration  of  the  inquiry,  whether  the  dee<l  of  gift 
antedated  the  creation  of  the  debt  to  Ilolloway,  and  whether 
or  not  it  was  not  tainted  with  intentional  fraud. — yiolin  v. 
Ilamfier,  22  Ala.  578;  I/uri  v.  Redd,  64  Ala.  85;  State  v. 
Pool,  5  Ire.  Law,  li»5;  State  v.  Head,  6  Ih.  80;  AveriU  v. 
Zoiieks,  6  Barb.  470. 

Lest  injustice  be  done  in  the  further  progress  of  this  case, 
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we  will  notice  certain  other  points  suggested  by  the  record. 
Ilolloway  instituted  suit  against  Seals,  February  6,  1882.  On 
the  same  day,  he  made  the  statutory  affidavit,  gave  bond,  and 
sued  out  statutory  garnishment  in  aid  of  his  suit,  summoning 
Morgan,  sheriff,  as  garnishee.  On  tlie  28th  April,  1882,  the 
death  of  defendant  Seals  was  suggested,  and  leave  was  granted 
to  revive.  Morgan  was  subsequently  appointed  his  adminis- 
trator, and  the  suit  was  revived  against  him  as  such.  At  the 
April  term,  1882,  Morgan,  the  garnishee,  answered,  stating  a 
sum  of  money  in  his  hands,  surplus  of  the  proceeds  of  the  sale 
of  the  house  and  lot  under  the  Lehman,  Durr  &  Co.  execution. 
At  the  next  October  term,  1882,  Morgan,  with  leave,  amended 
his  answer,  setting  forth  that  Mrs.  R.  C.  Seals  claimed  the 
money  as  hers;  and  notice  was  ordered  to  her,  returnable  to 
the  Spring  term,  18S3,  requiring  her  to  come  in  and  contest 
with  plaintiff  the  hona  fides  of  the  transfer.  She  came  in,  and 
propounded  her  claim,  founded  on  the  said  voluntary  deed  of 
June  17,  1881.  An  issue  was  formed,  and  that  issue  was  tried, 
and  determined  against  Mrs.  Seals,  at  the  April  term,  1884. 
The  main  suit  against  Morgan,  administrator  of  Seals,  was  not 
tried  until  October  term,  1884.  Before  that  time,  the  estate  of 
Mr.  Seals  had  been  declared  and  decreed  insolvent ;  and  the 
purpose  of  the  trial  was  not  to  obtain  an  active,  available  judg- 
ment against  Seals'  estate,  but  to  ascertain  and  establish  the 
amount  due,  that  it  might  be  certified  to  the  Probate  Court,  as 
a  valid  claim  against  the  insolvency. — Code  of  1876,  §  2581. 
Such  was  the  course  pursued  in  this  case.  As  early  as  May  9, 
1884,  Morgan,  the  administrator,  suggested,  or  pleaded,  that 
the  estate  of  his  intestate,  Seals,  had  been  declared  insolvent. 
Yet,  notwithstanding  the  main  suit  against  Morgan,  adminis- 
trator, had  not  been  tried,  and  it  could  not  then  be  shown 
whether  any  and  what  judgment  would  be  rendered  in  such 
main  suit,  at  the  termination  of  the  contested  trial  between 
Holloway's  administrator  and  Mrs.  Seals,  at  the  Spring  term, 
1884,  a  judgment  was  rendered,  that  the  plaintiff"  recover  of 
Morgan,  the  garnishee,  the  sum  admitted  in  his  answer  to  be  in 
his  hands,  and  execution  was  ordered  to  issue.  The  judgment 
went  too  far.  It  should,  at  that  stage,  have  only  adjudged  her 
claim  to  be  invalid,  and  further,  that  she  pay  the  costs  of  the 
contest.  The  question  of  the  garnishee's  liability  on  his  answer 
should  have  been  continued,  until  judgment  was  recovered  in 
the  main  cause.  Till  then  plaintiff  had  no  predicate,  or  founda- 
tion for  a  judgment  against  the  garnishee. 

A  graver  question  :  Seals'  estate  was  decreed  insolvent,  be- 
fore the  trial  of  the  main  suit.  There  never  was,  or  could  be  a 
judgment  proper — a  vital  judgment — recovered  in  that  suit. 
The  decree  of  insolvency  of  Seals'  estate,  rendered  before  final 
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judgment  against  it,  M-as  a  jHjrfect  bar  to  the  plaintiff's  right  of 
recovery  against  the  garnishee. — McKdehin  v.  Held,  40  Ala. 
410;  Drake  on  Attachments,  Oth  ed.  Jj  459;  HW/'o/X*  r.  In- 
gram, 53  Ala.  11 ;  MelJlelUm  v.  Lipsamth,  56  Ala.  255;  Phil- 
lips V.  Aahy  G3  Ala.  414  ;  Oiddenn  v.  Williamsfm,  65  Ala.  439. 
Reversed  and  remanded. 


McCall  V.  Rogers. 

Bill  in  Efiuity  for  Injunction  of  Sale  vnder  Mortgage,  an 
Account,  and  Redemption;  Cross-Bill  for  Reformation  and 

Foreclosure. 

1.  Trust  fumU;  when  followed  into  handt  of  third  person. — Tnist  funds 
may  be  followed  into  the  liandH  of  a  third  {>erson,  so  lon^j  as  they  can  Ire 
satisfactorily  traced  and  identified,  although  lie  has  taken  the  title  to  the 
property  purchased  with  them  in  his  own  name;  hut,  to  authorize  this 
relief,  the  facts  must  be  averred  with  distinctness  and  precision,  and 
must  be  prove<l  by  full,  clear,  and  convincing  evidence. 

2.  Protection  to  mortgagee ,  as  hona  fide  purchaser. — \  mortf^aoee  of 
property  purchased  with  trust  funds,  if  he  had  no  notice  of  that  fact,  and 
IS  a  bona  fide  purchaser  for  value,  is  entitled  to  jirotection  against  the 
implied  trust  arising  from  such  investment  of  the  trust  funds;  but,  if  the 
debt  secured  by  the  mortgage  is  tainted  with  usury,  he  is  not  a  bona  fide 
purchaser  for  valuable  consideration. 

3.  Foreclosure  of  mortgage ;  money  decree  aaainsl  mortgagor. — On  the  fore- 
closure of  a  mortgage  in  equity,  a  personal  decree  may  l>e  rendere<l  against 
the  mortgagor  in  the  first  instance,  for  the  amoimt  due  on  the  mortgage 
debt,  as  ascertained  under  a  reference;  although  an  execution  can  not 
be  issued  on  such  decree  (Co<le,  §  .31K)8),  until  after  the  mortgage*!  prop- 
erty has  been  sold  and  the  sale  has  Ijeen  confirme<l,  and  then  only  for 
tlie  balance  remaining  due. 

AppkaIv  from  the  Chancery  Court  of  IJiillock. 

Heard  before  the  Hon.  Joh.v  A.  Fostkr. 

The  original  bill  in  this  case  was  filed  on  the  2oth  July,  1882, 
by  Mrs.  Serena  McCall,  against  James  R.  Rogers  and  others; 
and  sought,  principally,  to  enjoin  a  sale  of  properly  under  two 
mortgages,  which  had  been  executed  to  said  Rogers  by  the  com- 
plainant and  her  son,  H.  G.  McCall,  who  was  made  a  defend- 
ant to  the  bill,  and  also  for  an  acc(»unt,  and  for  relief  on  the 
ground  of  usury.  Daniel  and  Rena  McCall,  infant  children  of 
the  cotnplainant,  were  also  made  defendants  to  the  bill,  under 
an  allegation  that  they  had  or  claimed  some  interest  in  the 
mortgaged  property,  (copies  of  the  two  mortgages  to  Rogers 
were  made  exhibits  to  the  bill.  The  first  was  dated  the  16th 
December,  1879,  and  conveyed  certain  lands  in  RuUock  county, 
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with  a  residence  lot  and  other  lots  in  Union  Springs;  and  it 
purported  to  secure  an  indebtedness  of  the  complainant  and 
said  H.  G.  McCall  to  said  Rogers,  evidenced  by  their  two  prom- 
issory notes,  one  for  $1,170.90,  and  the  other  for  $685,  each  of 
even  date  with  the  mortgage,  and  payable  twelve  jnonths  after 
date.  As  to  these  notes,  the  bill  alleged  that  they  were  given 
for  money  borrowed  from  said  Rogers  by  said  H.  G.  McCall, 
and  that  each  included  usurious  interest  on  the  money  borrowed 
at  the  rate  of  one  percent,  a  month.  The  second  mortgage, 
which  was  dated  January  31st,  1881,  and  conveyed  another  lot 
in  Union  Springs,  recited  the  indebtedness  of  the  mortgagors 
as  evidenced  by  the  said  note  for  $1,170.90,  and  also  by  two 
otlier  notes,  one  for  $143.83,  and  the  other  fur  $27.75,  and  that 
it  was  given  in  considei'ation  of  forbearance  to  foreclose  the 
former  mortgage  until  the  16th  December,  1881 ;  and  the  bill 
alleged  that  these  two  small  notes  were  given  for  the  unpaid . 
interest,  at  the  same  usurious  rate,  on  the  two  larger  notes. 
'This  second  mortgage  recited,  also,  that  the  property  conveyed 
by  it  was  incumbered  with  another  mortgage  for  $535,  in  favor 
of  T.  J.  Alsop.  Each  of  these  mortgages  was  duly  proved  and 
recorded ;  and  said  Alsop  was  brought  in  as  a  defendant  by  an 
amended  bill. 

An  answer  to  the  bill  was  filed  by  Rogers,  admitting  the 
charge  of  usury  in  the  mortgage  debt,  and  alleging  a  mistake 
in  the  description  of  the  lands  conveyed  by  the  first  mortgage; 
and  asking  that  his  answer  might  be  taken  as  a  cross-bill,  that 
said  mortgage  might  be  reformed,  and  that  both  mortgages 
might  be  foreclosed  by  a  sale  of  the  property.  A  guardian 
ad  litem  having  been  appointed  for  the  infant  defendants, 
Daniel  and  Rena  McCall,  he  filed  an  answer,  alleging  that 
nearly  $3,000  belonging  to  said  infants  was  lent  by  their  guar- 
dian, H.  G.  McCall,  to  their  mother,  the  complainant  in  the 
bill,  and  was  used  in  payment  of  the  purchase-money  of  the 
town  property,  and  in  making  necessary  repairs  and  improve- 
ments on  the  house ;  that,  to  secure  the  payment  of  the  money 
so  borrowed  and  used,  Mrs.  McCall  executed  her  two  promis- 
sory notes  to  said  H.  G.  McCall,  as  guardian  of  said  infants, 
each  for  the  sum  of  $1,400,  and  a  mortgage  on  said  property  of 
even  dates  with  the  notes,  August  5th,  1880;  and  he  prayed 
that  his  answer  might  be  taken  as  a  cross-bill,  and  that  said 
mortgage  might  be  foreclosed.  This  mortgage  was  not  recorded, 
and  Rogers  had  no  notice  of  it  when  he  loaned  his  money  to 
said  H.  G.  McCall  and  Mrs.  McCall ;  and  he  filed  an  answer 
to  said  cross-bill,  alleging  that  he  had  no  notice,  actual  or  con- 
structive, of  said  mortgage  and  trust  in  favor  of  the  infants. 
A  decree  pro  confesso,  on  the  original  l)ill,  was  duly  entered 
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against  said  II.  G.  McCall,  but  nut  on  the  cross-hill  of  Rogers, 
nor  was  any  answer  to  said  cross-bill  filed  by  hini. 

The  cause  being  submitted  for  decree  on  pleadings  and  proof, 
the  chancellor  ordered  an  account  to  l)e  stated  by  the  register 
of  the  amounts  due  on  the  several  mortgage  debts ;  and  on  the 
coining  in  of  the  register's  report,  which  was  confirmed  with- 
out objection,  he  rendered  a  decree  foreclosing  the  several 
mortgages,  after  which  the  decree  thus  proceeded  :  "It  is 
further  ordered,  adjudged,  and  decreed,  that  the  complainant 
and  II.  G.  McCall  pay  to  said  T.  J.  Alsop  the  sum  of  ^.')73.95, 
with  interest  from  March  10th,  lb84;  and  that  the  complain- 
ant and  said  II.  G.  McCall  pay  to  said  James  R.  Rogers  the 
sum  of  $1,595.75,  with  interest  from  March  10th,  1884  ;  •  .  -. 
and  that  complainant  pay  to  said  II.  G,  McCa!l,  guardian  as 
aforesaid,  the  sum  of  ^3,383,  with  interest  from  March  10th, 
1884,  the  same  being  the  amounts  reported  by  the  register  to 
said  mortgagees  respectively  on  said  10th  March.  1884;  and  it 
is  further  ordered,  adjudged,  and  decreed,  that  if  said  sums, 
with  interest,  as  herein  provided,  are  not  paid  within  thirty 
days  after  the  adjournment  of  the  court,  the  register  will  pro- 
ceed to  sell  said  real  estate,"  &c. 

From  this  decree  Mrs.  McCall  appeals,  and  assigns  as  error: 
1st,  the  decree  against  her  otj  the  second  mortgage  of  Rogers  ; 
2d,  the  decree  against  her  on  the  crossbill  of  Rogers,  before 
service  was  perfected  on  II.  (t.  McCall ;  3d,  the  decree  giving 
a  preference  to  the  second  mortgage  of  Rogers  over  the  rights 
of  the  minor  defendants  ;  4th,  the  personal  decree  rendered 
against  her  before  a  sale  of  the  mortgaged  property. 

By  consent,  there  were  cross  assignments  of  error  by  H.  (t. 
McCall,  and  by  the  infant  defendants.  The  errore  assigned  by 
McCall  were  :  1st,  the  personal  decree  against  him  before  the 
sale  of  the  mortgaged  pn)perty  ;  2d,  the  decree  against  him  on 
the  cross-bill  of  Rogers,  when  the  cause  was  not  at  issue  as 
against  him  ;  3d,  the  decree  giving  a  preference  to  the  second 
mortgage  of  said  Rogers  over  the  mortgage  to  said  McCall 
as  guardian  for  said  infants.  The  errors  assigned  by  the  guar- 
dian ad  litinn  of  the  infants  were  :  1st,  the  decree  giving  a 
preference  to  the  second  mortgage  <»f  Rogers  over  the  mortgage 
to  said  McCall  as  their  guardian  ;  2d,  '*  every  order  and  decree 
made  against  them  or  their  interest." 

Arrinoton  &  Graham,  and  WArrs  &  Son,  for  the  apj>ellant, 
and  for  each  of  the  parties  who  assigned  errors,  cited  Okt  v. 
Railroad  Co.,  37  Ala.  320;  HoUhuj  r.  MuncuM,  65  Ala.  558; 
Saltmar.'ih  V.  TuthilL  13  Ala.  39»»;  Carlhh  v.  Hill,  16  Ala. 
398;  WaiUs  V.  Couch,  Ih  Ala.  134;  Carrington  v.  Cal/er,  2 
Stew.  175;  Pettii  v.  Pettit,  32  A\a.  2SS  ;    Wi/nnev.  W/it^tenani, 
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37  Ala.  46  ;  Parsons  on  Contracts,  vol.  1,  457;  Story  on  Con- 
tracts, §  459  ;  Chittj  on  Contracts,  575,  597  ;  SaWoldv.  Wade, 
51  Ala.  214;  Shorter  v.  I^razier,  64  Ala.  74  ;  Chiles  v.  Bo(me, 
10  Peters,  177  ;  Prout  v.  Iloge,  57  Ala.  28  ;  Wright  v.  May, 
40  Ala.  550. 

SOMERVILLE,  J.— Trust  funds  can  be  followed  into  the 
hands  of  a  third  person,  so  long  as  they  can  be  satisfactorily 
traced  and  identified,  although  such  person  may  have  taken  the 
title  to  the  property,  in  which  such  funds  are  invested,  in  his 
own  name. — Parker  v.  Jones,  67  Ala.  234  ;  2  Perry  on  Trusts, 
§§  828;  Whaley  v.  Whaley,  71  Ala.  159.  But,  to  induce 
courts  of  equity  to  establish  a  trust  of  this  nature,  not  only  is 
it  required  that  the  facts,  from  which  the  trust  originates, 
should  be  averred  with  distincness  and  precision,  but  they  must 
be  proved  by  "  clear,  full,  and  convincing  evidence." — Mobile 
Life  Ins.  Co.  v.  Randall,  71  Ala.  220  ;  Lehman  v.  Lewis,  62 
Ala.  129. 

In  all  such  cases,  moreover,  it  is  a  settled  rule,  that  a  mort- 
gagee, who  is  a  hona  fide  purchaser  for  value  of  such  property, 
will  be  entitled  to  protection  against  this  prior  equity,  of  which 
he  has  had  no  notice,  or  of  any  other  secret  trustor  conveyance. 
Rogers  v.  Adams,  ^Q  Ala.  600 ;  Mobile  Life  Ins.  Co.  v.  Ran- 
dall, supra. 

The  evidence  manifestly  fails  to  show  satisfactorily  that  the 
lands  mortgaged  to  the  defendant  Rogers  were  purchased  with 
any  specific  trust  funds  belonging  to  the  minors  in  whose 
behalf  this  equity  is  sought  to  be  asserted  by  cross-bill.  There 
is  a  total  failure  of  proof  as  to  the  identity  of  these  funds. 

The  chancellor  erred,  however,  in  giving  the  second  mort- 
gage of  the  defendant  Rogers,  bearing  date  in  January,  1881, 
the  priority  over  that  executed  on  August  5th,  1880,  to  H.  G. 
McCall,  as  guardian  of  the  minor  children,  Daniel  and  Rena 
McCall.  The  latter  conveyance  is  prior  in  point  of  time  to 
Rogers'  second  mortgage,  which  was  executed  by  the  complain- 
ant on  the  same  property.  And  although  it  was  not  recorded, 
and  Rogers  probably  had  no  notice  of  its  existence,  he  was  not 
a  bona  fide  purchaser  for  a  valuable  consideration,  and  can  not, 
for  this  reason,  claim  protection  against  the  prior  equity  of  these 
minors.  The  claims  or  notes  of  Rogers,  which  were  secured 
by  this  mortgage,  were  in  fact  usurioiis  ;  and  under  the  au- 
thority of  Wailes  v.  Couch,  75  Ala.  134,  and  other  previous 
rulings  of  this  court  upon  which  that  case  was  founded,  he  can 
not  be  regarded  as  a  bmia  fide  purchaser.  A  contract,  based 
on  a  consideration  wjiich  is  against  the  pronounced  policy  of 
the  law,  has  an  element  of  mala  fides  in  it. — Saltmarsh  v. 
Tuthill,  13  Ala.  390  ;  Carlisle  v.  Hill,  16  Ala.  398. 
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We  need  not  notice  the  assigniiicnts  of  error  based  on  the 
oiiiission  to  serve  notice  of  Rogers'  cro86-l)ill  on  II.  G.  MeCall, 
as  this  is  susceptible  of  easy  remedy  on  rcmandnicnt  of  tl»e 
cause. 

It  is  claimed  that  the  chancellor  erred  in  rendering  a  |)er- 
sonal  decree  against  the  appellant,  Mrs.  Serena  McCall,  before 
a  sale  of  the  mortgaged  property.  The  statute  does  not  pro- 
hibit the  rendition  of  a  decree  personally  against  the  mortgage 
debtor,  in  cases  of  this  nature.  On  the  contrary,  it  declares 
that,  when  an  account  is  taken  between  the  parties,  and  "  the 
amount  of  indebtedness  between  them  it»  ascertained  "  by  the 
decree  of  the  chancellor,  such  decree  shall,  of  itself,  have  "  the 
force  and  effect"  of  a  judgment.  The  only  prohibition  is 
against  the  issue  of  an  execution  on  such  decree,  until  tljc 
mortgaged  property  shall  have  been  sold,  and  the  sale  con- 
firmed, and  the  balance  due  is  ascertained  by  the  decree  of  the 
court,  "  when  execution  must  issue  for  the  balance  which  may 
be  found  due."— Code  1876,  §§  39(»8-9. 

For  the  error  above  mentioned,  of  failing  to  give  the  mort- 
gage executed  to  II.  Ct,  McCall,  as  guardian,  priority  over  the 
second  mortgage  of  Rogers,  the  decree  of  the  chancellor  is  re- 
versed, and  the  cause  remanded. 

Clopton,  J.,  not  sitting,  having  been  of  counsel. 


Floyd  V.  Floyd, 

Bill  in  jEfjuity  hy  Judgment  Oreditor^  for  Discovery  and  Sale 
of  Debtor's  Property. 

1.  Allegations  of  creditor's  bill  for  discovery. — A  juflpnient  creditor, 
having  an  unsatisfied  execution,  may  file  a  bill  in  equity  for  discover}* 
and  relief  under  the  statute  (Code,  §  3882),  without  alleging  frau<l  on  the 
part  of  his  debtor,  or  the  concealment  of  his  proiH'rty  with  intent  to  hin- 
der, delay,  or  defraud  his  creditors;  and  he  may  frame  xtn  allegations  in 
the  alternative. 

2.  Same. — If  the  bill  alleges  that,  at  the  time  of  the  rendition  of  the 
complainant's  judgment,  the  defendant  owned  and  held  lands  particu- 
larly described ;  that  he  and  his  wife  have  conspire«l  to  «lefraud  com- 
plainant; that  the  wife  now  pretends  to  own  and  hoM  the  lands,  with  all 
the  other  property  belonging  to  her  husband  :  and  that  if  he  ever  extH'U- 
ted  to  her  any  deed  or  other  writing,  it  was  executed  after  the  cf^nplain- 
ant's  rights  ha<l  accrue*!,  was  without  valid  consideration,  and  exccute4l 
witli  intent  to  defraud  comnlainant ;  these  allegations  are  not  equivalent 
to  an  averment  of  a  frau<lulent  conveyance  by  the  debtor  to  his  wife. 

3.  Conve\innre  hi/  husband  to  irij'e  ;  proof  of  considrratiun  as  agnitul 
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creditor  ;  hearing  on  bill  and  answer. — As  against  creditors  of  the  hus- 
band existing  at  the  time  of  the  execntion  of  a  conveyance  by  liim  to  his 
wife,  the  onus  is  on  her  to  show  the  payment  of  a  valuable  consideration  ; 
but  an  indebtedness  on  his  part,  for  moneys  belonging  to  her  statutory 
estate,  by  him  received  and  converted,  or  appropriattd  to  his  own  uses, 
is  a  valuable  consideration ;  and  where  such  consideration  is  set  up  in 
an  answer  under  oath  to  a  bill  for  discovery,  and  in  response  to  special 
interrogatories  attached  to  the  bill,  and  the  hearing  is  on  bill  and 
answer  only,  the  coniplainant  is  not  entitled  to  a  decree  subjecting  the 
lands  to  the  satisfaction  of  his  debt. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  lion,  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  30tii  August,  1883,  by 
Tiieophihis  Floyd,  a  judgment  creditor  of  Benjamin  E.  Floyd, 
with  an  execution  returned  "No  property  found,"  against  the 
said  Benjamin  E.  Floyd  and  liis  wife,  Mrs.  M.  G.  P'loyd ;  and 
sought  a  discovery  as  to  the  property  and  assets  of  the  said 
Benjamin  E.  Floyd,  and  a  sale  of  so  much  thereof  as  might  be 
necessary  to  satisfy  the  complainant's  judgment.  The  com- 
plainant's judgment  was  for  $250  damages,  and  $94.35  costs, 
and  was  rendered  in  the  Circuit  Court  of  Pike,  on  the  19th 
April,  1881,  in  an  action  of  trespass  commenced  on  the  14th 
October,  1879.  An  execution  on  the  judgment  was  levied, 
August  17th,  1881,  on  a  tract  of  land  containing  335  acres, 
and  the  complainant  became  the  purchaser  at  the  sale;  but  the 
defendant's  wife  giving  notice  at  the  sale  that  the  land  belonged 
to  her,  the  purchase  was  not  consummated,  and  other  execu- 
tions were  returned  "No  property  found."  As  to  this  tract  of 
land,  the  bill  contained  these  averments :  "Your  orator 
charges  and  avers  that  all  of  said  lands  are  owned  and  held  by 
said  Benjamin  E.  Floyd  in  his  own  name  and  right,  and  that 
he  alone  claimed  said  lands  up  to  the  time  said  suit  was  brought, 
and  was  the  owner  thereof,  and  said  lands  were  held  by  him 
in  his  own  name  up  to  the  time  of  the  rendition  of  said  judg- 
ment ;  .  .  .  that  said  Benjamin  has  money,  property  or 
effects,  which  are  liable  to  the  payment  of  said  judgment ;  that 
the  said  Benjamin  and  his  said  wife  have  conspired  and  con- 
federated together,  and  she  (the  said  M.  G.  Floyd)  pretends  to 
hold  and  own  said  property,  and  all  other  property  belonging 
to  the  said  Benjamin,  to  hinder,  delay  and  defraud  your  orator 
in  the  collection  of  his  said  judgment ;  that  if  there  is  any  deed, 
or  other  writing  to  said  property,  by  said  Benjamin  Floyd  to 
his  said  wife,  the  same  was  executed  without  any  legal  or  valid 
consideration,  and  was  voluntary,  after  the  rights  of  your  orator 
had  accrued  ;  and  that  said  transactions  between  said  Floyd 
and  his  wife  were  entered  into  between  them  to  hinder,  delay, 
andjdefraud  your  orator  in  the  collection  of  his  said  debt;  that 
the  said  M.  G.  Floyd  had  no  estate  at  the  time  she  married  the 
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said  Benjamin,  nor  lia8  she  inherited  any  such  estate  since  her 
said  marriage,  nor  has  she  received  any  gift  of  any  such  estate, 
unless  it  be  a  gift  by  said  Benjamin  E.  Floyd  to  defeat  yonr 
orator  in  tiie  collection  of  his  said  debt,"  Answers  on  oath 
were  required,  and  special  interrogatories  were  annexed  to  tlic 
bill,  which  the  defendants  were  required  to  answer,  as  stated 
more  fully  in  the  opinion  of  the  court. 

The  defendants  demurred  to  the  bill,  assigning  the  following 
as  grounds  of  demurrer :  1st,  "because  said  bill  alleges  that 
said  Benjamin  E.  Floyd  conveyed  his  pro|)erty  to  his  co- 
defendant,  without  averring  that  such  conveyance  was  made 
with  intent  to  hinder,  delay,  or  defraud  creditors;"  2d,  "Ikj- 
cause  said  bill  alleges  that  said  Benjamin  E.  Floyd  conveyed 
his  property  to  his  co-defendant  with  the  intent  to  hinder  and 
delay  the  complainant  in  the  collection  of  his  said  judgment  ;*' 
3d,  "because  said  bill  is  multifarious,  in  that  it  "sets  up  fraud 
on  the  part  of  the  defendants  as  a  ground  of  relief,  and,  at  the 
same  time,  avers  separate  and  inde|)endent  facts  as  entitling 
him  to  relief;"  4th,  "because  said  bill  contains  alternative 
grounds  which  do  not  entitle  the  complainant  to  the  same 
relief." 

The  demurrer  was  overruled  by  the  chancellor  (Hon.  John 
A.  FosTKR),  and  the  defendants  then  filed  a  joint  answer,  in 
which  they  denied  the  charges  of  fraud,  alleged  that  Mrs. 
Floyd  had  a  statutory  estate,  and  that  the  lands  described  in 
the  bill  belonged  to  her  ;  and  in  their  answers  to  the  interroga- 
tories they  described  tiie  several  conveyances  under  which  she 
held  the  lands,  stated  their  consideration,  and  made  them  ex- 
hibits. Among  these  deeds  was  a  conveyance  of  eighty  acres 
of  the  land,  executed  by  the  said  Benjamin  E.  Floyd  to  his 
wife,  which  was  dated  March  15th,  l-SSO,  and  recited  the  pay- 
ment of  ^3(K>  as  its  consideration.  The  cause  was  submitted 
for  decree  on  the  bill  and  answer,  with  the  resj)ective  exhibits 
thereto ;  whereupon  the  chancellor  rendered  a  decree  for  the 
conjplainant,  ordering  a  sale  of  the  eighty  acres  of  land  for  the 
satisfaction  of  his  judgment. 

The  appeal  is  sued  out  by  the  defendants,  who  here  assign 
as  error  the  overruling  of  their  demurrers  to  the  bill,  and  the 
final  decree. 

Wm.  H.  Parks,  for  the  appellants. 

N.  W.  Griffin,  and  W.  D.  Wood,  contra. 

CLOPTON,  J, — Omitting  all  su^wrfluons  allegations,  the 
bill  must  be  construed  as  filed  by  a  judgment  creditor  having 
an  unsatisfied  execution,  under  section  38S2  of  the  Code,  for 
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the  purpose  of  discovering  any  property  belonging  to  the  judg- 
ment debtor,  or  held  in  trust  for  him.  Such  a  bill  is  in  aid  of 
the  execution  at  law,  and  entitles  the  complainant  to  a  discovery 
of  all  the  property,  real  and  personal,  legal  and  ecjuitable,  which 
the  defendant  owned,  or  had  an  interest  in,  at  the  time  the 
judgment  was  obtained.  The  bill  may  be  general  in  its  alle- 
gations, and  they  may  be  in  the  alternative;  but  the  complain- 
ant is  not  required  to  allege  fraud  on  the  part  of  the  debtor, 
or  the  concealment  of  his  property  with  the  intent  to  hinder, 
delay,  or  defraud  his  creditors. — Brown  v.  Bates,  10  Ala.  432. 

There  is  no  allegation  that  any  fraudulent  conveyance  or  dis- 
position of  his  property  has  been  made  by  the  debtor,  which 
the  bill  seeks  to  annul.  The  averments  are,  substantially,  that 
the  debtor  owned  and  held  in  his  own  name  the  lands  men- 
tioned in  the  bill,  to  the  time  of  the  rendition  of  the  judg- 
ment; that  he  and  his  wife  have  conspired  to  defraud  com- 
plainant, and  the  wUe  jn'etends  to  own  and  hold  the  lands  and 
all  other  property  belonging  to  her  husband  ;  and  if  any  deed 
or  other  writing  was  made  by  him.  to  her,  it  was  made  after 
the  rights  of  complainant  had  accrued,  without  any  valid  con- 
sideration, and  with  intent  to  defraud  complainant.  The 
allegation  of  a  pretense  to  own  and  hold  is  not  equivalent  to 
an  averment  of  a  conveyance  or  transfer  to  her  by  the  husband. 
On  the  bill  being  taken  confessed,  the  court  could  render  no 
decree  annulling  or  avoiding  any  particular  conveyance  or 
transfer.  The  bill  is  not  framed  for  the  purpose  of  subjecting 
property  alleged  to  have  been  fraudulently  transferred,  but  for 
discovery  and  relief  under  the  statute.  So  construed,  the  bill 
is  not  obnoxious  to  the  specified  causes  of  demurrer,  in  what- 
ever other  respects  it  may  be  defective. 

An  answer  under  oath  was  required,  and  the  submission  was 
on  bill  and  answer.  The  answer  stated,  that  the  defendant 
debtor  did  not  own  any  of  the  property  in  the  bill  mentioned, 
but  that  it  belonged  to  the  wife ;  and  disclosed  several  convey- 
ances of'  land  to  Mrs.  Floyd,  one  of  which  was  made  by  her 
husband  in  1880.  No  discovery  of  any  property  belonging  to 
the  judgment  debtor  was  made,  other  than  that  the  land  con- 
veyed to  his  wife  formerly  was  his  property.  It  may  be  con- 
ceded, that  in  respect  to  this  land  the  onus  was  on  Mrs.  Floyd 
to  show  a  valuable  consideration  paid.  It  has  been  uniformly 
held,  that  a  deed  by  the  husband  to  the  wife  in  payment  of 
money,  being  her  statutory  separate  estate,  converted  or  used 
by  him  for  his  own  purposes,  is  founded  on  a  valuable  consid- 
eration. By  an  interrogatory  authorized  by  the  averments  of 
the  bill,  the  defendants  were  called  on  to  discover  whether 
either  of  them  owned  the  lands,  or  any  parte  of  them,  in  the 
bill  mentioned,  and  if  so,  from  whom,  and  when  acquired,  and 
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what  was  paid  for  them,  and  to  attach  copies  of  the  several 
deeds.  In  response  to  this  interrogatory,  the  answer  attaches 
copies  of  the  various  deeds,  and  states  the  amount  of  purchase- 
money  paid  for  each  parcel.  As  respects  the  land  conveyed  by 
the  husband,  it  states  that  the  conveyance  was  made  to  reim- 
burse the  wife  for  money  and  propertyof  her  statutory  separate 
estate,  which  lie  had  converted  and  used  for  his  own  purj)08e«, 
and  also  the  times  when,  and  the  sources  from  which  derived, 
and  the  amount  received  from  each  source.  The  answer  is 
responsive  to  the  interrogatory,  and  must  be  taken  as  true,  not 
being  controverted. — Fenno  v.  Sayre,  3  Ala.  458. 

It  was  competent  for  the  complainant  to  have  disproved  the 
denials  and  statements  of  the  answer ;  but  no  evidence  was 
oflFered  for  that  purpose.  The  answer  denying  all  fraud,  and 
showing  responsively  a  valuable  consideration,  in  the  absence 
of  such  evidence,  the  lands  are  not  subject  to  complainant's 
judgment. 

Reversed,  and  a  decree  will  be  here  rendered  dismissing  the 
bill,  at  the  costs  of  appellee,  in  this  court,  and  in  the  Chancery 
Court. 


Montgomery  Southern  Kail^^  ay  Co.  i?. 
Mattlie^vs, 

Action  by  Railroad  Corporation^  on  Subscription  for  Stock. 

1.  Fraudulent  representation;  matters  of  opinion,  or  matters  etptally 
open  to  hnth  jxirtim. — Tlie  mere  expression  of  an  oninion  can  not  be  a 
frnuiUilent  renresentation,  unless  lulsely  nia<le,  with  intent  to  deceive, 
and  actually  ileceivinj;;  nor  can  it  constlttite  a  fraud,  vitiatin);  a  i*ontract 
tlierel)y  procured,  when  it  relates  to  a  matter  etjually  oi)en  to  l)oth 
parties. 

2.  Suhseription  fur  stock  in  railroad  rompan;/,  procured  by  fraud  of 
arjenl. — A  suh.scription  to  the  stock  of  an  incorjK)rate<l  railroa*!  company, 
procured  l)y  the  fraud  of  the  company's  a^ent  soliciting  suhscriplions, 
may  he  (lefeated  on  the  plea  of  frautl,  when  the  company  attempts  to  en- 
force it  hy  suit. 

3.  Fraudulent  representations  to  other  ;>«T»on«. — There  are  cases  of 
fraud,  and  other  imlawful  acts,  particularly  acts  nf  the  sameg(>neral  char- 
acter continuous  in  their  nature,  where  it  is  permissible  to  prove  other 
similar  transactions  occurrinv;  at  or  about  tlx*  same  time,  as  sheddini; 
some  li^lit  on  the  particular  traiisa«aiiin  in  controversy  ;  but,  in  an  action 
a^^aiust  a  subscriber  for  st«K"k  in  a  raiiroud  company,  who  defends  on  the 
ground  of  frau<luleiit  representations  by  the  company's  a^ent  in  pro«'nr- 
ing  liis  subscription,  ho  cannot  be  allowed  to  prove  similar  n'pn»senta- 
tions  made  by  said  agent  to  other  sub8«riU'rs  in  the  same  neigh  liorhood. 

4.  False  reprenentation  constituting  failure  o/ consideration. — -\  stat^ 
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ment  as  of  fact  by  the  vendor  of  an  article,  on  which  the  purchaser  has  a 
right  to  rely,  and  on  which  he  does  rely,  purchasing  on  the  faith  of  it, 
constitutes,  if  false,  a  good  defense  to  an  action  for  the  purchase-money, 
though  not  known  by  tlie  seller  to  be  false;  and  this,  not  on  the  ground 
of  fraud,  but  of  failure  of  consideration  ;  but  this  principle  does  not  apply 
to  a  statement  which  is  merely  the  expre.'^sion  of  an  opinion. 

5.  False  representations  by  agent,  as  to  location  and  completion  of  road. 
Representations  by  the  agent  of  a  railroad  corporation,  soliciting  sub- 
scriptions for  stock  from  persons  living  along  the  contemplated  route  of 
the  road,  as  to  its  intended  location,  and  the  time  within  which  it  will 
be  completed  to  a  particular  place,  are  but  the  mere  expression  of  an 
opinion,  and  neither  constitute  a  fraud,  nor  are  available  as  a  defense  to 
an  action  on  a  subscription  for  stock  made  on  the  faith  of  them,  unless 
known  by  the  agent  to  be  false,  and  made  by  him  with  intent  to 
deceive. 

6.  Same;  injunction  against  enforcement  of  subscription. — Although 
an  action  on  the  defendant's  subscription  for  stock  can  not  be  defeated  on 
the  ground  of  fraud,  when  the  representations  of  the  corporation's  solic- 
iting agent  were  mereh'  the  expression  of  an  opinion  as  to  the  probable 
location  and  completion  of  the  road  ;  yet,  if  the  agent  further  represented 
that  the  money  subscribed  would  be  refunded  unless  the  road  was  so 
located  and  completed,  and  he  was  authorized  to  make  these  representa- 
tions, the  action  will,  /(  seems,  be  enjoined  in  equity,  on  proof  of  the  in- 
solvency of  the  corporation  and  its  abandonment  of  the  work  before  com- 
pletion. 

Appeal  from  tlie  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  II.  D.  Clayton. 

This  action  was  brought  by  the  appellant,  a  domestic  corpo- 
ration, against  Eli  Matthews  and  M.  T.  Matthews ;  was  com- 
menced on  the  14 til  February,  1883,  and  was  founded  on  a 
writing  signed  by  the  defendants,  which  was  in  these  words : 

"Crenshaw  County,  Ala.  July  26th,  1881.  On  the  first  day 
of  December,  1882,  we  promise  to  deliver  to  the  Montgomery 
Southern  Railway  Company  two  bales  of  middling  cotton,  of 
500  lbs.  each,  at  the  Alabama  Warehouse  in  the  city  of  Mont- 
gomery, the  proceeds  of  which  is  to  be  credited  to  our  account, 
as  payment  upon  two  shares  of  the  capital  stock  in  said  rail- 
way company  subscribed  by  us;  and  in  case  we  make  default 
in  the  delivery  of  said  cotton,  or  any  part  thereof,  as  above 
provided,  then  we  hereby  agree  to  pay  to  said  Montgomery 
Railway  Company,  in  money,  the  market  price  of  such  cotton 
in  said  city  of  Montgomery  on  said  day ;  and  to  secure  the 
faithful  performance  of  this  contract,  we  hereby  waive  all  ex- 
emptions to  which  we  are  or  may  then  be  entitled  under  the 
laws  or  constitution  of  this  State." 

The  complaint  set  out  this  instrument,  averred  the  failure  of 
the  defendants  to  deliver  the  cotton  as  stipulated,  whereby 
they  became  liable  to  pay  the  money  as  specified,  and  claimed 
the  money,  with  interest.  The  defendants  pleaded  the  general 
issue,  and  several  special  pleas,  some  of  which  alleged  that  the 
writing  sued  on  was  void  for  fraud,  having  been  procured  by 
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the  false  representations  of  the  plaintiff's  agent.     These  repre- 
sentations were  stated   in   the  several   pleas  in   these  words: 
(3.)     "  Before  the  making  and  the  e.xecution  of  said  note  by 
these  defendants,    the  said    plaintiff's  agent,  who  was  M.  L. 
Kirkpatrick,  represented  to  these  defendants  that  the  said  rail- 
road, for  stock  in  which   the  said   note  was  given,  would  run 
near  hh  land,  within  from  one  to  two  miles  thereof,  sulwtanti- 
ally  along  the  18th  range  line,  and  would  be  built  within  two 
years  from  the  date  of  said  note,  to  a  point  near  Rutledge,  and 
below  the  lands  of  these  defendants;  and  defendants  aver  that 
more  than  two  years  have  elapsed  since  the  making  of  said  note, 
and  that  plaintiff  has  not  built  or  run   paid  railroad   near  the 
land  or  place  of  business  of  these  defendants;  nor  has  said  road 
been  built  to  a  point  near  Rutledge,  and  below  the  lands  of  these 
defendants  ;  and  said  representations  were  false  and  fraudulent, 
and  without  these  representations  they  would  not  have  given 
said  note."     (4.)     "Said  note  is  void  of  fraud,  in  this:     That 
at  and  before  the  execution  of  said  note  by  these  defendants, 
M.  L.  Kirkpatrick,  who  was  the  plaintiff's  agent,  represented 
to  these  defendants  that  said  railroad  would  lie  built  to  Rutledge, 
or  within  three  miles  of  Rutledge,  within  two  years  at  furthest 
from  the  date  of  said  note ;  and  defendants  aver  that,  l>elieving 
said  representations  to  be  true,  and  relying  on  the  same,  they 
made  and  executed  said  note,"  itc;  with  the  additional  averment 
that  said   road  was  not  so  built,  and  said  representations  were 
fraudulent.     (5.)     "That  said  note  was  procured  by  the  false 
and  fraudulent  representations  of  M.  L.  Kirkpatrick,  who  was 
at  the  time  the  plaintiff's  agent  in  procuring  sul»scriprions  to  the 
capital  stock  of  said  corporation,  in  this:     Said  Kirkpatrick 
represented  to  these  defendants,  before  they  signed  said  note, 
that  said  railroad  would  be  built  to  Rutledge,  or  within  three 
miles  of   Rutledge,   in   said   county  of  Crenshaw,  within  two 
years  at  furthest  from  the  date  of  said  note,  and  would  be  built 
on,  or  substantially  on  the  isth  range  line,  and  that  said  road 
would  run  near  the  lands  of  these  defendants;"  which  repre- 
sentations, it  was  further  averred,  were  false  and  fraudulent, 
but  were  believed  by  defendants  to  be  true.     The  6th,  7th,  8tli 
and  9th  pleas  set  up  a  failure  of  consideration;  alleging,  in 
varying  phraseology,  that  the  consideration  was  the  location  and 
completion    of   the    road   according  to   the  representations  of 
plaintiff's  said  agent,  and  that  the  road  had  not  Iwen  so  located 
and  completed. 

The  plaintiff  dennirred  to  these  si>ecial  pleas,  assigning 
numerous  grounds  of  demurrer  to  each  :  to  the  3d,  nine  ;  to  the 
4th  and  5th,  twenty-nine ;  and  to  the  Oth,  7th,  8th  and  l>th,  the 
same  as  tt»  all  the  former.  One  of  the  causes  of  demurrer 
specially  assigned  to  each  plea  was,  "  that  the  representations 
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set  lip  as  a  bar  to  plaintiff's  right  to  recover  were  mere  matters 
of  opinion  of  said  agent."  The  court  overruled  the  demurrers, 
on  all  of  the  grounds  specially  assigned,  and  issue  was  joined  on 
all  of  the  pleas. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the  de- 
fendants thus  testified  in  their  own  behalf :  *'  At  the  time  said 
obligation  now  sued  on  was  executed  by  them,  they  met  said 
Kirkpatrick  (who,  it  was  proved,  was  plaintiff's  agent  to  solicit 
subscriptions  to  the  capital  stock  of  said  corporation),  in  the 
public  road,  and  he  began  to  solicit  subscriptions  from  them  for 
said  road.  Defendants  declined  to  take  any  stock,  and  said  that 
they  did  not  care  for  a  road  over  in  the  mud  in  Montgomery 
county;  that  they  did  not  want  to  go  through  the  mud  a  part 
of  the  way,  and  did  not  feel  able  to  pay  for  others  to  enjoy  the 
road  ;  but  that  they  were  willing  to  subscribe  for  stock,  upon 
the  condition  that  they  were  not  to  pay  anything  until  the  road 
was  built  to  Rocky  Mount,  or  the  county  line  between  Mont- 
gomery and  Crenshaw  counties.  Kirkpatrick  then  stated,  that 
he  was  satisfied  the  road  would  be  built  to  Rocky  Mount  within 
a  short  time,  and  would  be  built  to  Rutledge,  or  within  three 
miles  of  Rutledge,  within  eighteen  months,  or  two  years;  that 
the  way  to  get  the  road  was  to  put  all  the  little  sums  together, 
and  let  the  president  and  otticers  of  the  road  see  that  we  wanted  it, 
and  it  would  be  built ;  that  he  knew  Dr.  LeGrand  and  Uncle  Joe^ 
and  the  road  would  be  built.  Defendants  then  stated,  that  they 
wanted  the  condition  inserted  in  the  contract,  that  they  were 
not  to  pay  anything  until  the  road  reached  Rocky  Mount ;  and 
Kirkpatrick  replied,  that  the  road  would  be  built  to,  or  within 
a  mile  of  Rocky  Mount,  by  the  time  the  note  fell  due,  and 
would  be  built  to  Rutledge,  or  near  there,  within  eighteen 
months,  or  two  years ;  that  if  it  was  not  built  to  Rutledge,  or 
near  there,  the  people  in  Crenshaw  county  who  subscribed 
should  have  their  money  back;  and  that  the  road  would  be 
built  along  the  18th  range  line,  which  was  within  a  mile  or  two 
of  their  lands.  Kirkpatrick  also  pulled  out  a  large  bundle  of 
contracts  for  stock,  named  several  parties  who  had  taken  stock, 
and  said  that  he  wanted  to  carry  up  all  the  contracts  alike,  and 
it  would  make  no  difference  if  the  condition  was  not  inserted, 
as  the  note  or  contract  would  be  void  if  the  road  was  not 
built  to  Rocky  Mount  by  its  maturity.  Upon  this  condition, 
and  these  representations,  defendants  said  that  they  would  take 
the  stock  and  give  their  notes ;  and  Kirkpatrick  thereupon  filled 
out  the  notes,  and  defendants  signed  them  without  reading  or 
hearing  them  read  over.  Without  the  statement  and  rej)resenta- 
tion  that  the  road  would  he  huilt  to  Rocky  Mount  hy  the  matu- 
rity  of  the  note^  or  it  would  he  void,  and  that  the  road  would  he 
huilt  to  Rutledge,  or  loithin  three  miles  of  Rutledge,  within 
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eighteen  mont/m,  or  two  years  at  furthest,  defendants  loould  not 
have  signed  or  given  said  note.''''  The  plaintiff  objected  to  the 
admifision  of  the  statement  shown  by  the  words  itaUcized,  and 
excepted  to  the  overrniing  of  their  objection. 

"  Tlie  defendants  were  allowed  to  prove,  also,  by  several 
witnesses,  against  the  objection  and  exception  of  the  plaintiflF, 
that  they  were,  eacli  of  them,  subscribers  to  the  capital  stock 
of  said  plaintiff  corporation,  and  made  their  sul>K;ription8  to 
said  M.  L.  Kirkpatrick,  as  plaintiff's  agent,  a  short  time  before 
the  date  of  said  note  sued  on  ;  and  that  said  Kirkpatrick  repre- 
sented and  stated  to  each  of  them  that  said  road  would  be  built 
to  Rntledge,  or  within  three  miles  of  Rutledge,  within  eighteen 
months,  or  two  years  at  furthest,  from  the  giving  of  their  sev- 
eral notes,  and  that  the  money  paid  b^*  them  would  be  refunded, 
if  it  was  not  so  built."  To  the  admissitm  of  this  evidence  an 
exception  was  duly  reserved  by  the  plantiff. 

"  Said  Kirkpatrick  testified  for  plaintiff,  in  rebuttal,  sub- 
stantially, that  he  was  plaintiff's  agent  in  soliciting  subscrip- 
tions to  its  capital  stock  ;  that  he  at  no  time  represented,  as  a 
fact,  that  the  road  would  be  built  to  any  particular  point,  or 
upon  any  particular  line ;  that  he  did  not  represent  to  the  de- 
fendants tliat  it  would  be  built  to  Rocky  Mount,  but  did  ex- 
press to  them  his  opinion  that  it  would  be  built  to  Rutledge  at 
some  tiine,  i)ut  did  not  say  any  particular  time,  and  did  not  tell 
them  that  he  would  defend  them  against  said  note  if  not  so 
built ;  also,  that  at  the  time  he  took  defendants'  said  note,  or 
obligation,  he  had  authority  from  the  conjpany  to  state  that, 
if  said  road  was  not  built  to  Rutledge,  the  money  would  1)6  re- 
funded to  the  people  of  Crenshaw  county.  He  further  testi- 
fied, also,  that  the  n)ad  was  built  only  to  '  Beli's  Store'  in 
Montgomery,  about  eleven  miles  from  R<X'ky  Mount ;  that  it 
had  iu»t  been  located  at  all  beyond  said  store,  and  the  money 
had  all  given  out ;  that  plaintiff  had  ceased  to  work  on  the  road 
in  June,  or  July,  1882,  and  there  was  no  prospect  of  the  road 
going  beyond  said  store  ;  that  the  subscriptions  in  Crenshaw 
county  amounted  to  about  $18,<«K>,  and,  if  all  collected,  would 
not  extend  the  road  three  miles.'' 

The  court  charged  the  jury,  at  the   request  of  defendants — 

1.  "  If  the  jury  believe,  from  the  evidence,  that  Kirkpat- 
rick, as  plaintiff's  agent,  stated  and  represented  to  the  defend- 
ants as  a  fact,  before  the  making  of  the  nt)te  sued  on,  that  the 
road  would  be  built  to  Rutledge,  or  within  three  miles  of  Rut- 
ledge, within  eighteen  months,  or  two  >'ear8  at  furthest  from 
the  making  of  said  note  ;  ami  that  the  road  has  not  lH?en  built 
to  Rutledge,  nor  within  three  miles  (»f  Rutledge,  within  the 
time  stated,  but  has  only  been  built  to  '  Rell's  Store  '  in  Mont- 
gomery county,  about  twenty-five  miles  from  Rutledge;  and 
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that  plaintiff  has  done  nothing  wliatever  since  June,  or  Jiilj, 
1882,  to  extend  or  build  said  road  further;  and  that  without 
this  representation  so  made,  defendants  would  not  have  given 
or  executed  the  note  sued  on, — then  the  jury  may  find  for  the 
defendants  " 

2.  "  If  the  jury  believe,  from  the  evidence,  that  Kirkpat- 
rick,  as  plaintiff's  agent,  represented  to  defendants  as  a  fact,  at 
the  time  the  note  sued  on  was  given,  that  the  railroad  would  be 
built  to  Rocky  Mount  by  or  before  the  maturity  of  the  note  ; 
and  that  said  note  was  given  upon  the  condition,  that  it  was  not 
to  be  paid,  and  would  be  void,  unless  the  road  was  built  to 
Rocky  Mount  by  the  maturity  of  said  note  on  December  1st, 
1882  ;  and  that  said  road  has  never  been  built  to  Rocky  Mount, 
and  plaintiff  has  done  nothing  since  June,  or  July,  1882,  and 
is  doing  nothing  to  build  said  road  beyond  '  Bell's  Store,'  eleven 
or  twelve  miles  from  Rocky  Mount  towards  Montgomery  ; 
and  further,  that  these  representations  were  false,  and  that  the 
defendants,  without  these  representations  and  conditions,  would 
not  have  given  the  note  sued  on, — then  they  should  find  for  the 
defendants." 

3.  "  No  one  can  hold  an  interest  procured  for  him  by  the 
fraud  of  another,  any  more  than  if  the  fraud  was  committed  by 
himself.  And  if  the  jury  believe,  from  the  evidence,  that 
Kirkpatrick,  at  the  time  he  solicited  and  took  the  note  sued  on, 
was  plaintift''s  agent  for  that  purpose,  and  was  sent  out  by 
plaintiff  to  solicit  subscriptions  for  stock  and  take  notes  there- 
for, without  any  limitations  as  to  his  authority  or  power  to 
make  representations  such  as  are  set  out  in  the  pleadings  in 
this  case  ;  and  that  he  did  make  the  representations  charged  as 
true  and  facts,  and  they  were  false  and  fraudulent,  and  induced 
defendants  to  make  and  give  the  contract  now  sued  on  ;  and 
plaintiff  is  here  seeking  to  enforce  the  contract  thus  procured 
by  the  false  and  fraudulent  representations  of  plaintiff's  said 
agent,  if  they  so  believe,  the  consequences  of  such  false  and 
fraudulent  representations  can  not  be  avoided  by  plaintiff, 
when  they  are  set  up  to  [defeat]  the  contract  sued  on." 

The  plaintiff  excepted  to  these  and  other  charges  given  by 
the  court,  and  requested  the  following  charges  in  writing : 
(1.)  "If  the  jury  believe,  from  the  evidence,  that  said  Kirk- 
patrick made  representations  of  facts  to  the  defendants,  which 
induced  them  to  subscribe  to  the  capital  stock  of  said  railroad 
company,  and  the  facts  as  represented  were  of  matters  which 
were  as  open  to  the  inquiry  of  the  defendants  as  of  said  Kirk- 
patrick ;  then  the  defendants  can  not  avail  themselves  of  the 
representations  so  made,  as  a  defense  to  this  suit."  (2.)  "  If 
the  jury  find,  from  the  evidence,  that  Kirkpatrick  made  repre- 
sentations of  facts  as  are  set  out  in  the  defendants'  pleas  in  this 
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case,  which  were  an  inducement  to  them  to  sign  the  note  sned 
on  ;  then  it  was  the  duty  of  the  defendants  to  exercise  reasona- 
ble diligence  to  af-certain  their  truth  or  falsity,  and  if  they 
failed  to  do  so,  they  can  not  set  up  the  falsity  of  such  repre- 
sentations in  bar  of  the  plaintiff's  action."  The  court  refused 
eacli  of  these  charges,  and  the  plaintiff  excepted  to  their  re- 
fusal. 

The  several  rulings  of  the  court  on  the  pleadings  and  evi- 
dence, the  charges  given,  and  the  refusal  of  the  charges  asked, 
are  now  assigned  as  error. 

Jno.  D.  Gardner  (and  with  him  Sayre  &  Gravfs),  for  the 

appellant. — (1.)  Representations  made  by  plaintiff's  agent  to 
third  persons,  not  in  the  presence  of  the  defendants,  could  not 
have  influenced  their  conduct,  and  ought  not  to  have  been 
admitted  as  evidence.  (2.)  The  contract  sued  on  is  dited  July 
2Gth,  1881,  and  payable  on  a  day  certain,  much  less  than  two 
years  from  its  date.  All  prior  or  contemporaneous  agreements 
or  stipulations  are  merged  in  the  writing,  and  proof  of  condi- 
tions not  incorporated  in  it  can  not  l)e  received  to  vary  or  de- 
feat it, — Railroad  Co.  v.  Cross,  20  Ark.  443  ;  liailroad  Co.  v. 
Posey,  12  Ind.  363;  Kalrujld  v.  Baihoad  Co.,  13  Ind.  404. 
(3.)  The  statements  of  Kirkpatrick,  as  alleged  in  the  8j>ecial 
pleas,  and  as  proved,  were  merely  the  expression  uf  opinions  as 
to  future  matters,  which  were  ecjually  open  to  the  knowledge 
and  iiujuiry  of  the  defendants,  and  could  not  constitute  a  fraud 
in  law. — Price  on  Railroads,  61-2  ;  Morawetz  on  Corporations, 
§  269  ;  ClHimherlain  v.  Railroad  Co.,  1.5  Ohio,  225  :  14  Amer. 
Law  Review,  203. 

.btHN  (tamim.k,  ronira. — (1.)  The  declarationnand  represen- 
tations of  the  plaintiff's  agent,  while  soliciting  sub«'riptions  for 
stock,  by  which  defendants  were  induced  to  execute  the  writing 
sued  on,  were  admissible  evi<lence  for  them. — Rivm  r.  Plank- 
Road  Co.,  30  Ala.  100.  (2.)  "Such  representations,  l»eing  ma- 
terial and  false,  are  a  complete  defense  t«)  the  action  ;  for  it  is 
well  settled,  that  no  one  can  liold  an  interest  nrocureil  for 
bin)  by  the  fraud  of  another,  any  more  than  if  the  fraud  was 
committed  bv  himself. — AimtHxPs  Adm'r  v.  Wriyht,  29  Ala. 
346 ;  Rives  v.  PhmkRmid  Co.,  30  Ala.  92  ;  Bowers  v.  John- 
son, 10  Sm.  vt  Mar  169;  Ilugxi^nin  v.  BaMeley,  2  White  »fe 
Tudor's  L.  C.  E(|.  64;  32  Miss.  378;  20  Vt.  r)(»9;  7  Ired.  Eq. 
7;  3  Ired.  Va\.  219.  (3.)  Oral  j)roof  of  these  representations 
may  be  received,  on  the  ground  of  fraud,  without  impugning 
the  rule  which  forbids  the  admission  of  oral  evidence  to  vary 
or  contradict  a  writing. — Mnnroe  v.  I*ritrheU,  16  Ala.  785,  and 
22  Ala.  501 ;  Railroml  Co.  v.  TipUyn,  5  Ala.  787 ;  Canal  Co. 
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V.  Hathaway,  8  Wendell,  483  ;  3  Hill,  552  ;  6  Monroe,  248  ; 
Redf.  Railways,  §  48;  Henderson  v.  Railway  Co.,  17  Texas, 
560  ;  Exchange  Co.  v.  DeWolf,  31  N.  Y.  273  ;  87  Penn.  St. 
92  ;  83  Penn.  St.  244  ;  9  Ainer.  Dec.  101.  (4.)  That  Kirk- 
patrick's  similar  representations  to  other  persons  in  the  neigh- 
borhood were  properly  admitted  as  evidence,  see  Bigelow  on 
Fraud,  478-9  ;  Lovelt  v.  Briggs,  2  N.  H.  218  ;  Whittier  v. 
•  Varney,  10  N.  H.  291  ;  11  Wendell,  83  ;  16  Maine,  465  ;  120 
Mass.  444. 

STONE,  C.  J. — In  Rives  v.  Montgomery  South  Plank- 
Road  Co.,  30  Ala.  92,  the  suit  was  on  a  subscription  to  the 
capital  stock  of  the  plank-road  company.  The  defense  was 
fraud  in  procuring  the  subscription.  On  the  trial,  "  the  de- 
fendant offered  to  prove  that,  before  he  subscribed  for  any 
stock  in  said  company,  and  before  its  organization  under  its 
charter,  two  of  its  subscribers  for  stock,  one  of  whom  was  after- 
wards elected  president,  and  the  other  secretary  of  the  corpo- 
ration, represented  to  him  that  the  road  would  be  so  located  as 
to  pass  through  his  plantation,  thereby  greatly  enhancing  the 
value  of  his  lands  ;  tliat  these  representations  were  repeated  by 
them  after  their  election  to  their  respective  offices;  and  there- 
upon defendant  subscribed  for  five  shares  of  the  capital  stock 
of  said  company  ;  and  that  said  road,  as  afterwards  located,  did 
not  pass  within  five  miles  of  defendant's  plantation."  This 
testimony  was  rejected  by  the  court,  on  plaintiff's  motion;  and 
the  propriety  of  that  ruling  was  the  the  sole  question  presented 
in  this  court.  In  passing  on  that  question,  the  majority  of 
this  court  said:  "We  can  not  doubt  that  the  declarations  of 
those  officers,  as  offered  by  the  defendant,  were  relevant  and 
admissible.  Those. declarations  certainly  throw  some  light  upon 
one  of  the  material  questions  in  the  case ;  and  to  exclude  them 
is  to  deny,  practically,  to  the  defendant  the  right  to  prove  the 
very  basis  on  which  he  rests  his  defense.  Until  these  declara- 
tions are  proved,  it  is  impossible  to  show  that  they  were  false, 
or  that  they  formed  an  inducement  to  the  defendant  to  sub- 
scribe." It  will  be  observed  that,  in  the  case  above,  we  did  not 
decide  that  the  representation,  even  if  not  kept  and  conformed 
to  as  a  promise,  was  in  itself  sufficient  to  avoid  the  subscrip- 
tion. That  question  was  not  before  us.  We  simply  held  that 
it  was  legal  evidence — a  predicate  for  further  testimony. 

An  opinion  expressed,  even  if  not  realized,  can  not,  without 
more,  become  a  fraudulent  representation. — 2  Brick.  Dig.  14, 
§§  16,  21 ;  Lake  v.  Security  Loan  Asso.,  72  Ala.  207.  If, 
however,  such  opinion  is  falsely  expressed,  with  intent  to  de- 
ceive, and  does  deceive,  this  constitutes  such  opinion  or  repre- 
sentation a  false  statement  of  fact,  and  vitiates  a  contract 
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therehy  procnred,  unless  the  rei)resentation  relates  to  a  matter 
equally  open  to  both  parties.     This  could  not  deceive. 

In  Pierce  on  Railroads,  61,  it  is  said  :  "This  defense  [fraud 
in  procuring  a  subscription]  is  usually  founded  in  statements 
known  to  be  false  by  its  oflicial  managers,  and  made  by  them, 
or  by  agents  in  their  behalf,  concerning  the  financial  condition 
and  earnings  of  the  company,  the  amount  subscrilKKl,  or  other 
material  facts  calculated  to  tempt  6ubscril)ers.  They  may  l)e 
made  by  officers  and  agents  directly  to  subscrilwrs,  or  through 
a  prospectus  issued  by  the  company  to  the  j>ublic,  for  the  pur- 
pose of  obtaining  subscriptions.  .  .  E<juity  will  set  aside  a 
subscription  when  procured  by  fraud."  And  on  page  02  it  is 
said  :     "The  subscriber  can  not  defend  on  the  ground  of  fraud, 

.  .  where  it  declared  only  opinions  instead  of  facts,  or 
where  it  declared  facts  of  which  the  subscriber  had  means  of 
knowledge."  The  same  doctrine  is  expressed  in  Morawetz  on 
Corp.  §  309,  and  in  1  Iledf.  on  Railways,  5th  ed.  172-3.  See, 
also,  14  Amer.  Law  Review,  192-3;  J^Vanklin  Glass  Co.  v. 
Alexander,  9  Amer.  Dec.  92,  Note,  102;  Jliss.,  Ouachita  cfe 
Jied  River  R.  R.  Co.  v.  Cross,  20  Ark.  443  ;  Kvansville,  Ind. 
db  CI.  S.  L.  R.  R.  Co.  v.  Posey,  12  Ind.  363;  Smith  v.  R. 
River  Co.,  2  L.  R.  Eq.  Cas.  262 ;  Water  Valley  Man.  Co.  v. 
Seaman,  53  Miss.  655 ;  Hanovei'  Junction  R.  R.  Co.  v.  Hold- 
man,  82  Penn.  St.  36  ;  Crump  v.  U.  S.  Min.  Co.,  7  Grat.  352. 

In  Pennsylvania,  the  rule  tliat  parol  testimony  can  not  be 
received  to  vary  the  terms  of  a  written  contract  does  not  pre- 
vail ;  and,  hence,  in  that  State  the  rulings  are  somewhat  dif- 
ferent.—Ca^  V.  Phil.  i&  Chester  Co.  R.  R.  Co.,  80  Penn.  St. 
363 ;  Kostenhader  v.  Peters,  lb.  438 ;  Lippincott  v.  Whitman, 
83  Penn.  St,  244.  That  rule  does  not  prevail  with  us.  Hen- 
derson V.  Railroad  Co.,  17  Tex.  560,  is,  perhaps,  the  strongest 
authority  that  can  be  found  in  favor  of  appellee's  views.  We 
are  not  inclined  to  go  s<^>  far. 

There  can  be  no  question,  that  if  the  stock  subscription  in 
this  case  was  procured  by  the  fraud  of  Kirkpatrick,  the  solicit-  ■ 
ing  agent,  the  railroad  corporation,  claiming  the  l)enefit  of 
the  subscription,  must  take  it  tainted  with  Kirk  Patrick's  fraud. 
Story  on  Agency,  §  253  ;  Coining  v.  Southlana,  3  Hill,  N.  Y. 
552  ;  Mead  v.  Bunn,  32  N.  Y.  275 ;  Harris  v.  Ddamar,  8 
Ired.  E(j.  219  ;  Meadoxcs  v.  Smith,  7  Ircd.  Eq.  7. 

There  are  cases  of  fraud,  and  other  unlawful  acts,  particularly 
when  acts  of  the  same  general  character  are  continuous  in  their 
nature,  where  it  is  permissible  to  prove  other  similar  transac- 
tions occurring  about  the  same  time,  as  sheilding  some  light  on 
the  transaction  in  controversy. — Bigelow  on  Fraud,  478 ;  Ren- 
ham  V.  Cary,  11  Wend.  83;  Aldrich  v.  Warren,  16  Me.  465; 
Lovell  V.  Brixjys,  2  N.  II.  218;    Whittier  v.   Vamey,  10  N.  H. 
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291  ;  Blodgett  v.  Morrill,  20  Yerm.  509.  The  present  case 
does  not  fall  within  this  rule.  ^ 

There  is  another  class  of  cases,  where  a  statement  is  made 
as  of  fact,  and,  relying  on  its  truth,  a  purchase  is  made  on  tlie 
strength  of  it,  but  it  turns  out  to  be  untrue.  Now,  if  the 
erroneous  statement  was  as  to  a  matter  of  substance,  and 
operated  as  an  inducement  to  the  purcliase,  then  it  furnishes 
ground  for  defending  against  the  purchase,  even  though  the 
seller  honestly  believed  the  facts  existed  as  he  represented 
thenj  to  be.  This  principle  rests,  not  on  the  doctrine  of  fraud, 
but  on  the  ground  that  the  purciiaser  failed  to  get  what  he 
bargained  for,  and  failed  because  of  the  erroneous  statement  of 
fact  made  by  the  vendor,  which  he  trusted,  and  had  a  right  to 
trust.  Munroe  v.  Pritehett,  16  Ala.  785,  and,  to  some  extent, 
Atwood  V.  Wright,  29  Ala.  346,  illustrate  this  principle.  It 
can  not  apply,  however,  where  the  representation  consists  in 
opinion.  That,  to  be  the  basis  of  a  legal  right,  in  any  case, 
must  be  knowingly  false,  and  uttered  with  intent  to  deceive. 
A  positive  statement,  made  in  the  sale  of  a  tract  of  land,  that 
the  line  runs  at  a  designated  place,  if  acted  on,  and  turns  out 
to  be  untrue,  misleads  the  purchaser.  If  the  lands  obtained 
are  less  valuable  than  the  lands  pointed  out,  he  is  deceived,  and 
consequently  is  armed  with  an  appropriate  remedy  to  secure 
his  indemnification.  If,  however,  the  representation  be  hiade 
as  matter  of  opinion  only,  then,  to  obtain  any  relief,  the  pur- 
chaser must  show  that  the  representation  w^as  made  knowing 
its  falsehood.  Less  than  an  intentional  deception,  in  such 
conditions,  gives  no  right  of  action. 

One  of  the  grounds  of  demurrer  to  all  the  special  pleas  is, 
"that  the  representations  set  up  as  a  bar  to  plaintiff's  right  to 
recover  were  mere  matters  of  opinion  of  said  agent."  There 
are  many  other  grounds,  questioning  the  sufficiency  of  the 
pleas  in  almost  every  particular.  The  representations  set  forth 
in  each  of  the  special  pleas  relate  to  matters  afterwards  to  be 
performed,  and  could  be  nothing  but  opinion.  These  pleas 
are  fatally  bad,  because  they  do  not  aver  that  Kirkpatrick  did 
not  honestly  entertain  the  opinions  he  expressed,  and  the  proof 
on  this  question  is  no  better  than  the  pleading.  The  de- 
murrers to  the  special  pleas  ought  to  have  been  sustained. 

Under  the  principles  declared  above,  many  rulings  of  the 
court  in  admitting  testimony,  and  in  charges  given,  were 
erroneous.  We  will  not  particularize,  believing,  as  we  do, 
that  what  is  stated  above  will  furnish  a  sufficient  guide  on 
another  trial. 

There  is  a  possible  phase  of  this  case  not  covered  by  what  is 
said  above,  nor  sufficiently  averred  in  the  pleadings.  Kirk- 
patrick testified,  that  he  was  authorized  by  the  directors  to 
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aj^reo  with  the  siihscrilMjrs  to  stock  living  in  Crenshaw  county, 
that  their  money  should  be  refunded  to  them,  if  the  railroad 
was  not  built  to  a  point  at  or  near  Rutledije.  He  did  not  in 
terms  say  he  gave  such  j^romise.  He  also  testified,  that  the 
money  was  exhausted,  and  work  on  the  road  had  progressed 
only  to  "BelTs  Store,"  and  had  long  been  discontinued.  The 
record  fails  to  show  what  is  the  present  MfafuM  of  the  c«»rpora- 
tion,  whether  or  not  it  is  ijisolvent,  or  in  active  existence,  and 
whether  or  not  it  has  the  means  of  carrying  tlie  road  to  KiU- 
ledge.  H  the  corporation  is  bankrupt,  or  has  no  means  of 
ever  constructing  tlie  road  to  Rutledge,  it  wo(dd  seeuj  to  l>e  a 
bootless  perf(»rmance,  to  force  the  Crenshaw  stockholders  to 
pay  their  8ul)scripti<)ns,  to  be  immediately  refunded  to  them  ; 
and  if  the  corporation  be  insolvent,  without  power  or  |)urj)ose 
to  complete  the  road  to  Rutledge,  perhaps  it  may  be  defeated 
and  restrained  in  its  attempt  to  coerce  collectij^ns,  at  an  expense 
that  might  l)e  appalling.  We  merely  throw  out  these  sugges- 
tions in  the  interest  of  justice  and  economy.  The  law  takes 
no  pleasure  in  useless  litigation. 
Reversed  and  remanded. 


Johnson  v.  Thomas. 

Statutory  Detinue  for  Personal  Property. 

1.  Application  of  payments. — When  a  debtor  owes  several  distinct 
debts  to  one  creditor,  and  makes  a  general  payment,  not  directing  how 
it  shall  be  applied,  the  creditor  may  apply  it  as  he  pleases,  and  notice 
of  the  application  to  the  debtor  is  not  necessary ;  but  tlie  creditor  must 
exercise  this  right  ante  litem  motam,  or  before  any  controversy  about  it 
has  arisen. 

2.  Same. — When  an  application  of  the  payment  has  iHjen  once  right- 
fully made,  it  can  not  Ikj  changed  without  the  consent  of  both  parties; 
and  when  it  is  made  by  the  creditor,  he  having  the  right  of  election,  it 
becomes  irrevocable  by  him  alone  when  he  communicates  the  fact  to  the 
debtor. 

3.  Applicatio7i  of  nroceedt  of  sale  of  mortgaged  property. — When  mort- 
gaged property  is  sola  under  the  mortgage,  the  mortgagee  must  apply  the 
proceeds  of  sale  to  th»>  payment  of  tlie  mortgage  del>t,  without  any 
special  directions  from  the  mortgagor ;  and  he  can  not  apply  the  money 
to  another  debt,  without  the  consent  of  the  mortgagor. 

Appeal  from  the  Circuit  Court  of  Rarbour. 
Tried  before  the  Hon.  H.  D.  Clayton. 
This  action  was  brought  by  Lucius  Joliuson,   against  John 
Thomas,  to  recover  "  one  bay  horse  colt  named  Charley^  with 
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value  of  hire  or  use  thereof  from  2d  January,  1883;"  and  was 
commenced  in  a  justice's  court,  on  5th  Fel)ruary,  1883.  The 
case  being  removed  to  tlie  Circuit  Court  by  appeal,  a  bill  of 
exceptions  was  there  reserved  by  the  plaintiff,  as  follows :  "  By 
consent,  N.  W,  Long  was  substituted  as  defendant,  instead  of 
John  Thomas;  and  the  following  facts  were  agreed  on  :  The 
horse  sued  for  was,  in  1880,  while  a  small  colt,  given  verbally 
to  plaintiff  by  his  father.  Dock  Johnson,  with  whom  plaintiff 
was  then  living  ;  and  there  was  no  change  in  the  actual  posses- 
sion of  the  horse,  until  it  was  taken  by  defendant  from  said 
Dock  Johnson.  At  the  time  of  said  verbal  gift,  and  ever 
since,  said  Dock  Johnson  has  not  had  sufficient  property  to  pay 
the  indebtedness  hereinafter  stated.  On  March  27th,  1879, 
being  indebted  to  said  N.  W.  Long  in  the  sum  of  $300  then 
due.  Dock  Johnson  gave  said  Long  his  note  for  $300,  with  in- 
terest from  date,  due  November  1st,  1879,  and  secured  the  same 
by  mortgage  on  his  crop,  and  upon  one  mare,  then  in  foal ;  and 
the  horse  colt  sued  for  was  dropped  by  said  mare  in  1880. 
During  the  year  1879,  Long  sold  goods  to  Dock  Johnson,  on 
open  account,  to  the  amount  of  $157.25  ;  and  he  obtained  from 
said  Johnson  in  1879  botton  amounting  to  $80.58  and  $156.51 
($237.09),  part  of  the  crop  embraced  in  said  mortgage.  With- 
out the  consent  or  direction  of  said  Johnson,  and  without  con- 
sulting him.  Long  applied  the  proceeds  of  said  cotton  as 
follows :  $157.25  to  the  open  account  of  1879,  and  the  balance 
($70.74)  to  the  note  secured  by  the  mortgage.  During  the 
year  1880,  Long  sold  to  said  Johnson,  on  open  account,  goods 
to  the  amount  of  $65.31  ;  and  he  received  of  Johnson's  crop 
that  year,  on  the  1st  November,  1880,  cotton  of  the  value  of 
$111.58,  and  on  December  22d  to  the  value  of  $37.17;  which 
sums  he  applied,  without  the  direction  of  Johnson,  and  without 
consultation  with  him,  as  follows :  $65.31  to  the  open  account 
of  that  year,  and  the  balance  ($83.44)  to  the  mortgage  note  of 
1879.  Matters  stood  in  this  way  until  early  in' 1883,  when  said 
Long,  by  Thomas  as  his  agent,  took  possession  of  the  mare  and 
colt  under  his  mortgage,  and  sold  the  mare,  on  March  14th,  for 
$24.  On  the  trial  of  the  case  in  the  justice's  court,  the  issue 
being  whether  the  mortgage  was  pard.  Long  exhibited  his  ac- 
counts with  Dock  Johnson,  showing  amounts  and  application 
of  payments  as  herein  stated  ;  and  he  was  notified  on  said  trial, 
by  plaintiff,  and  by  Dock  Johnson,  and  by  one  Daniel,  who 
held  a  mortgage  upon  the  colt,  that  he  must  apply  the  entire 
proceeds  of  the  cotton  received  of  the  crop  of  1879  to  the  debt 
secured  by  the  mortgage ;  and  Dock  Johnson,  being  present, 
notified  him  that  the  application  of  the  proceeds  of  the  crop 
of  1880,  as  shown,  was  satisfactory  to  him,  and  he  would  not 
permit  or  consent  to  any  change  in  the  application  thereof. 
Vol.  Lxxyii. 
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On  the  trial  in  the  Circuit  Court,  the  issue  l)einp  whether  the 
mortgage  was  paid,  said  Long  exiiibited  liis  statement  of  ac- 
counts witli  Dock  Johnson,  snowing  tliat  he  liad,  in  accortlanee 
with  instructions  of  sai<i  Johnson,  and  of  said  Daniel,  the  sub- 
sequent niortgairoe,  applied  the  whole  of  the  proceeds  of  the 
cotton  of  1879  (!§>287.<K>)  to  the  mortgage  debt,  and  had  trans- 
ferred, as  he  presunied  he  had  the  right  to  do,  the  credit  of 
^'S3.44,  proceeds  of  the  cotton  received  in  1880,  from  the  mort- 
gage debt  of  1879,  to  the  ojjen  account  of  1879." 

''On  these  facts,"  the  court  charged  the  jury,  at  the  request 
of  the  defendant,  as  follows:  (1.)  '•That  I»ng  had  the  right 
to  change  the  application  of  the  ^88,44,  from  the  mortgage 
debt  to  the  open  account  of  1879,  notwithstaiuling  the  notice 
not  to  do  so,  and  against  the  objection  to  his  doing  it." 
(2.)  "On  the  evidence,  the  jury  must  tind  for  the  defendant." 
The  plaintiff  excepted  to  each  of  these  charges,  and  requested 
the  following  charge  in  writing:  "  I^ng,  by  entering  as  a 
credit  the  anioimt  of  ^S3.44,  of  the  crop  of  188(>,  on  the  mort- 
gage debt,  thereby  applied  the  same,  pro  tanto.  to  its  satisfac- 
tion, and  he  could  not  afterwards  transfer  it;  and  in  determin- 
ing whether  the  mortgage  was  satisfied,  the  jury  must  credit  it 
with  the  amount  of  the  proceeds  of  the  crop  of  1879  received 
by  Long,  the  sum  of  $83.44  of  the  crop  of  1880,  and  the  $24 
received  by  the  sale  of  the  mare,"  The  court  refused  to  give 
this  charge,  and  the  plaintiff  excepted  to  its  refusal. 

The  charges  given,  and  the  refusal  of  the  charge  asked,  are 
now  assigned  as  error. 

J.  ]tf.  Whitk,  and  C.  P.  S.  Daxiel.  for  apjK>llant. 

ItfcKLERor  &  Comer,  contra. 

SOMERVILLE.  J. — Where  a  debtor,  who  owes  another 
several  distinct  debts,  makes  a  payment  to  him,  without  direct- 
ing the  mode  of  its  appropriation,  the  creditor  may  apply  the 
money  as  he  pleases.  This  he  may  do,  without  giving  the 
debtor  any  notice  of  the  act  by  which  the  aj>propriation  has 
been  made.  But  the  right  must  be  exercised  ante  litem  inotatn^ 
or  before  any  controversy  has  arisen  l>etween  the  parties  as  to 
the  act.  It  is  too  late  to  attempt  it  after  such  disputation,  and 
a  fortiori  at  the  time  of  the  trial. — 1  Addison  (»n  Contr.  |i350; 
Callahan  V.  Boazman,  21  Ala.  24<>. 

It  may  be  considered  as  settled,  moreover,  that  where  a  pay- 
ment has  l>een  rightfully  ascribed  or  appropriated  to  one  of 
several  debts,  it  recjuires  the  consent  of  Wa\\  parties  to  change 
it. — 1  Greenl.  Ev.  g  532  «.  And]  the  act  may  Ix^  considered 
complete,  and  irrevocable  by  the  creditor  alone,  when,  liaving 
24 
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tlie  right  of  election,  he  has  exercised  it,  and  communicated 
,tiie  fact  to  the  debtor. — 2  Whart.  Contr.  §  932 ;  1  Addison  on 
Contr.  §  350 ;  2  Parsons  Contr.  (6th  ed.),  630. 

The  debtor  unqnestionablj  had  a  right  to  have  the  proceeds 
of  sale  of  the  mortgaged  property  appropriated  to  the  satisfac- 
tion of  the  mortgage  debt,  without  any  special  direction  to  this 
effect.  ']"his  duty  of  the  creditor  is  one  implied  by  law,  in  the 
absence  of  the  debtor's  consent  to  iiave  tiie  money  credited 
upon  some  other  debt. — Levy  stein  v.  Whitman,,  59  Ala.  345  ; 
Sanders  v.  Knox,  57  Ala.  80 ;  2  Whart.  Contr.  §§  924,  929. 

The  proceeds  of  the  cotton  subject  to  the  mortgage,  and 
shown  to  have  been  received  by  the  mortgagee.  Long,  is  about 
the  sum  of  two  hundred  and  thirty-seven  dollars.  This  must 
be  credited  on  the  mortgage  debt.  The  only  other  item  in 
controversy  is  that  of  eighty-three  44-100  dollars,  received  from 
the  crop  of  1880.  The  creditor,  Long,  having  eldkjted  to  ap- 
propriate tliis  money  to  the  payment  of  tiie  mortgage  debt,  and 
this  fact  having  been  communicated  to  the  debtor,  Johnson, 
upon  occasion  of  the  trial  in  the  justice's  court,  the  former  had 
no  power  to  change  it,  when  the  cause  was  on  trial  in  the  Cir- 
cuit Court  on  appeal. 

If  the  mortgage  debt  was  fully  paid,  the  plaintiff,  of  course, 
was  not  entitled  to  recover. 

The  rulings  of  the  Circuit  Court  were  opposed  to  this  view, 
as  shown  in  giving  the  first  and  second  charges  requested  by 
the  defendant.  The  charge  numbered  three,  requested  by  the 
plaintiff",  was  properly  refused,  because  of  the  last  clause.  Long 
was  under  no  duty  to  appropriate  the  twenty-four  dollars  re- 
ceived from  the  sale  of  the  mare,  to  the  payment  of  either  debt 
due  him  by  Johnson.  If  the  mortgage  debt  was  paid  as  tiie 
evidence  shows,  he  had  no  right  to  sell  the  mortgaged  property, 
and  did  not  in  fact  convey  any  title  at  the  sale.  He  may  have 
been  liable  for  the  proceeds  of  sale  to  the  purchaser,  but  not 
to  the  mortgagor — the  latter  not  being  able  to  claim  both  the 
property  and  the  proceeds  of  it.  He  can  not  claim  under  the 
sale,  and  against  it. 

Reversed  and  remanded. 
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Knight  V,  Drauc. 

£iU  in  Equity  by  Mortgagor^  to  enjoin  Sale  under  Mortgage^ 
and  to  establish  hjiuitable  Set-off. 

1.  Set-off  in  etfuittj  ngainxt  morlijagf  debt. — When  the  mortgagee  tiles 
a  bill  to  foreclose,  the  rnortnaRor  may  set  up  any  defense,  except  the 
statute  of  limitations,  which  would  he  available  at  law  in  an  action  on  the 
debt ;  and  hence  he  may,  in  extinguishment  or  reduction  of  the  mort- 
gage debt,  set  off  any  other  debt  or  demand  which  would  Ik*  available 
at  law  ;  but,  when  the  bill  is  filed  by  the  m(»rtgagor  himself," seeking  to 
enjoin  a  sale  of  the  property  under  a  power  in  the  mortgage,  he  must 
show  some  other  ground  for  equitable  interference.  Ijefore  he  can  estab- 
lish as  a  set-off  an  independant  debt  or  demand,  for  which  he  has  an 
adequate  remedy  at  law. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  tlie  Hon.  John  A.  Foster. 

The  bill  in  this  case  wa«  filed  on  the  20th  June,  1884,  by  C. 
W.  Kni<ifht,  against  AV'.  W.  Drane,  as  the  administrator  of  the 
estate  of  Mrs.  Mary  A.  Ilarrell,  deceased  ;  and  sought  to  enjoin 
a  sale  of  certain  lands,  under  a  power  contained  in  a  mortgage, 
and  to  establish  a  set-off  against  the  mortgage  debt.  The  mort- 
gage, a  copy  of  which  was  made  an  exhibit  to  the  bill,  was  dated 
September  8th,  18>3,  and  conveyed  an  undivided  one-sixth  in- 
terest in  a  large  tract  of  land  ;  and  it  was  given  to  secure  the  pay- 
ment of  two  notes  executed  by  the  complainant,  for  :§^500  each, 
of  even  date  with  the  mortgage,  in  part  payment  of  the  price 
at  which  he  had  become  the  purchaser  at  a  sale  made  by  the 
defendant  as  administrator.  The  sale  was  made  under  an  order 
and  decree  of  the  Probate  Court,  was  reported  to  that  court  by 
the  administrator,  and  duly  confirmed  ;  one  half  of  the  pur- 
chase-money having  been  paid  in  cash,  pursuant  to  the  terms 
of  the  order  of  sale.  The  tract  of  land  had  belonged  to  Jesse 
B.  Knitrbt,  deceased,  who  was  the  father  of  Mrs.   Harrell  and 

•  •  •  r 

of  the  complainant,  and  who  died  in  September,  1868.  I^etters 
of  administration  on  the  estate  of  Jesse  B.  Knight  were  duly 
granted,  soon  after  his  death,  to  the  complainant  in  this  suit; 
and  in  January,  1879,  said  administrator  sold  said  lands  under 
an  order  of  the  Probate  C(»urt.  At  that  sale,  the  six  children 
and  heirs,  including  C.  W.  Knight  and  Mrs.  Ilarrell,  lK?came 
the  purchasers,  at  the  price  of  !^1(>,S(M>;  one  third  of  which 
amount  was  paid  in  cash,  and  for  the  balance  ($7,2(M))  they  ex- 
ecuted their  joint  note,  payable  to  said  C.  W.  Knight  as  admin- 
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istrator,  a  copy  of  which  was  made  an  exhibit  to  the  bill.  In 
January,  1880,  the  complainant  made  a  final  settlement  of  his 
administration  on  the  estate  of  said  Jesse  B.  Knight;  and  on 
that  settlement,  a  decree  was  rendered  in  his  favor  against  Mrs. 
Ilarrell,  for  $194.69.  Mrs.  Harrell  died  in  September,  1882, 
and  letters  of  administration  on  her  estate  were  granted  to  the 
defendant  more  than  eighteen  months  before  the  bill  was  filed. 
The  bill  alleged,  that  Mrs.  Harrell  was  indebted  to  the  com- 
plainant, on  account  of  the  unpaid  balance  for  her  proportionate 
share  of  said  joint  note,  in  the  sum  of  $221.78,  and  also  for  the 
amount  of  said  decree  against  her  ;  that  he  had  presented  these 
claims,  duly  verified  by  afiidavit,  to  tlie  defendant  as  adminis- 
trator, within  eighteen  months  after  the  grant  of  his  letters  of 
administration,  and  had  asked  an  allowance  of  them  as  credits  on 
the  mortgage  debt,  tendering  and  offering  to  pay  the  balance; 
that  the  defendant  refused  the  offer  and  tender,  and  had  adver- 
tised the  lands  for  sale  under  the  mortgage:  that  Mrs.  Ilarrell's 
estate  was  "amply  solvent,"  and  that  more  than  eighteen 
months  had  elapsed  since  the  grant  of  administration  to  the  de- 
fendant; and  the  complainant  offered  in  his  bill,  if  his  said 
tender  was  in  any  wise  informal  or  insufiicient,  to  pay  into 
court  whatever  sum  might  be  justly  due  on  said  mortgage,  after 
deducting  the  amount  due  on  said  two  claims  held  by  him 
against  Mrs.  Ilarrell's  estate.  On  these  facts,  as  alleged  in  the 
bill,  and  shown  by  the  exhibits,  the  complninant  prayed  an  in- 
junction of  the  sale  under  the  power  in  the  mortgage,  an  ac- 
count of  the  mortgage  debt,  a  cancellation  of  the  mortgage,  and 
general  relief. 

The  chancellor  dismissed  the  bill,  on  motion  and  on  de- 
murrer, for  want  of  equity;  and  his  decree  is  now  assigned  as 
error. 

Gamble  &  Richardson,  for  the  appellant. — The  bill  contains 
equity,  as  a  bill  to  redeem  after  default,  alleging  a  tender  and 
refusal,  and  offering  to  pay  whatever  may  be  found  due. 
Davis  V.  Iluhhard^  38  Ala.  185 ;  Smith  v.  Quarts  Mining  Co., 
14  Cal.  242;  1  Jones  on  Mortgages,  §§  673-4;  2  lb.  §§  886, 
888,  892.  This  relief  may  be  granted  under  the  general  prayer, 
though  there  may  be  no  technical  prayer  for  a  redemption  ;  and 
any  amendable  defects  in  the  bill  are  to  be  regarded  as  amended, 
on  motion  to  dismiss  for  want  of  equity. — Nelson  v.  Dunn,  15 
Ala.  501 ;  Railroad  Co.  v.  Kenney,  39  Ala.  307;  Jones  v.  Evoing, 
56  Ala.  362.  As  to  the  sufficiency  of  the  tender,  see  2  Jones 
on  Mortgages,  §  894 ;  McGuire  v.  Van  Pelt,  56  Ala.  350  ; 
Rogers  v.  Torhut,  58  Ala.  525  ;  18  Johns.  580.  Taking  juris- 
diction of  the  case  as  a  bill  to  redeem,  the  court  will  go  on  and 
do  complete  justice  by  allowing  the  complainant's  set-off  against 
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the  mortgage  debt,  although  it  might  not  entertain  the  bill  if 
filed  for  that  purpose  alone. — Stmc  v.  Bozeman^  29  Ala.  397 ; 
Scruggs  V.  Driver,  31  Ala.  274;  Stewart  v.  Stetcart,  31  Ala. 
207 ;  Ware  v.  Russell,  70  Ala.  74.  That  the  complainant's  de- 
mands are  a  proper  set-off,  see  Brazier  v.  Fortune,  10  Ala.  516; 
2  Jones  on  Mortgages,  §§  1496-97;  26  Ala.  326;  2  Ala.  343. 
The  bill  contains  equity,  also,  to  prevent  a  mutiplicity  of  suits, 
and  to  restrain  the  mortgagee  from  making  an  oppressive  use  of 
his  mortgage. — Struve  v.  Childs,  63  Ala.  473. 

Braog  &  Cook,  contra,  cited  7  Wait's  Actions  &  Defenses, 
504,  §  22;  2  Brick.  Digest,  431,  §  131  ;  Gayle  v.  Handle,  1 
Stew.  529;  Rapier  v.  Holland,  Minor,  176. 

CLOPTON,  J. — We  concur  with  the  chancellor,  that  the 
bill  is  without  equity.  The  right  of  the  mortgagor  to  set  off  the 
mortgage  debt  by  a  debt  or  demand  due  him  by  the  mortgagee, 
in  equity,  depends,  in  some  cases,  on  which  party  resorts  to 
equity.  When  the  mortgagee  brings  a  bill  in  equity  for  the 
foreclosure  of  the  mortgage,  the  mortgagor  may  set  up  any  de- 
fense, other  than  the  statute  of  limitations,  which  would  avail 
in  an  action  at  law  on  the  del)t,  and  hence  may,  in  reduction  or 
extinguishment  of  the  mortgage  debt,  set  off  any  debt  orxle- 
mand  that  would  be  available  at  law.  It  is,  however,  well 
settled,  that  when  it  becomes  necessary  for  the  mortgagor  to 
resort  to  equity,  to  obtain  the  l)enefit  of  a  set-off,  ne  niust 
allege  and  show  some  other  ground  of  equitable  interposition, 
than  the  mere  existence  of  a  legal  demand,  which  is  the  pru|)er 
subject  of  set-off  under  the  statute. — Gaf'ttrd  v.  J*roskauer,59 
Ala.  264. 

The  proceeding  by  the  njortgagee,  to  foreclose  under  the 
power  of  sale,  rendered  it  necessary  for  the  mortgagor  to  resort 
to  equity  to  obtain  the  alk>wance  of  the  set  off.  The  demands 
whien  he  proposes  to  set  off  are  purely  legal,  and  the  estate  of 
Mrs.  Ilarrell  is  shown  to  be  amply  solvent.  The  bill  does  not 
allege  the  insolvency  of  the  administrator  or  his  sureties,  or 
any  agreement  that  the  demands  should  be  applied  in  abate- 
ment of  the  mortgage  debt,  or  any  facts  showing  that  his  remedy 
at  law  js,  in  any  respect,  complicated,  embarrassed,  or  inade- 
quate;  and  without  an  agreement,  or  some  equitable  ground, 
tlie  law  does  not  apply  the  set-off  in  payment  of  the  mortgage 
debt.  The  tender  to  the  mortgagee,  having  been  declined  by 
him,  is  insufficient ;  and  the  allegation  of  great  damage  is  un- 
supported l)y  any  facts.  The  bill  fails  to  sliow  any  ground  of 
equitable^elief. 

Affirmed.  • 


374  SUPREME   COURT  [Dec.  Term, 

[Tamplin  v.  Still's  Adm'r.] 


Tamplin  v.  Still's  Adm'r. 

Action  for  Money  Had  and  Received  under  Deposit  w  Loan. 

1.  Sunday  contracts;  loan  or  deposit  of  money. — A  loan  of  money  on 
Sunday  is  void  as  a  contract,  unless  brought  within  some  one  of  the 
statutory  exceptions  (Code,  §  2138) ;  but,  when  money  is  deposited  on 
that  day,  not  for  use,  but  for  safe-keeping,  the  liability  of  the  person  re- 
ceiving it  dates  only  from  his  subsequent  conversion,  or  his  failure  or 
refusal  to  return  it  on  demand;  and  the  depositor  may  waive  the  tort, 
and  maintain  an  action  for  money  had  and  received ,  although  the  deposit 
was  made  on  Sunday. 

2.  Declaration  of  party;  admissibility  as  part  of  res  gestx. — In  an  ac- 
tion to  recover  money  alleged  to  have  been  deposited  by  plaintiff's  in- 
testate with  defendant,  for  safe-keeping,  a  witness  for  plaintiff,  who  was 
present  at  the  intestate's  house  at  the  time  the  deposit  was  alleged  to 
have  been  made,  and  who  then  returned  to  him,  on  his  request,  the  bag 
alleged  to  contain  the  money,  further  testified  that  he  then  went  into  an 
adjoining  room  with  the  defendant,  carrying  the  bag  in  his  hand,  and 
they  had  a  conversation  which  she  did  not  hear;  and  that  the  intestate 
"  soon  after  came  into  the  room  where  she  was,  and  told  her  he  had  let 
the  defendant  have  the  money  to  keep."  Held,  that  this  declaration,  thus 
standing  alone,  was  not  admissible  on  the  principle  of  res  gestx,  it  not 
being  stated  that  the  intestate  returned  without  the  bag. 

3.  Entry  in  memorandum  book  by  deceased  person. — An  entry  in  a 
memorandum  book  kept  by  the  plaintiff's  intestate,  and  concerning 
which  a  conversation  was  had  between  plaintiff  and  defendant,  though 
competent  evidence  as  explaining  the  conversation,  is  not  admissible  as 
a  memorandum  made  by  the  intestate,  and  can  not  be  proved  to  be  in 
his  handwriting,  when  it  does  not  appear  that  the  handwriting  was 
mentioned  during  the  conversation. 

Appeal  from  the  Circuit  Court  of  Bnllock. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Mrs.  Julia  A.  Still,  as  the  ad- 
ministratrix of  her  deceased  husband,  Benjamin  Still,  against 
James  Tamplin  ;  and  was  commenced  on  the  21st  November, 
1881.  The  original  complaint  contained  a  count  in  trover  for 
the  alleged  conversion  by  the  defendant,  on  the  8th  September, 
1881,  of  $1200  in  gold,  and  a  count  for  money  and  received; 
but  the  count  in  trover  was  struck  out  by  amendment,  after 
demurrer  sustained  for  misjoinder,  and  a  special  count  was 
added,  which  alleged  a  deposit  of  the  money  in  gold  b}'  plain- 
tiff's intestate  with  defendant,  and  the  defendant's  subsequent 
failure  and  refusal  to  return  it  to  plaintiff  on  demand,  never 
having  restored  it  to  the  intestate  while  living,  and  never  hav- 
ing been  requested  by  him  to  restore  it.  The  defendant 
pleaded  the  general  issue,  and  a  special   plea,  which  averred 
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that  the  money  sued  for  "was  loaned  to  defendant  h}-  plaintiffs 
intestate  on  a  Sunday,  without  any  necessity  for  lending  it  on 
that  day ;"  and  it^sue  wa8  joined  on  both  of  these  pleap. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
testified  as  a  witness  for  herself,  and  stated  that,  "ahout  six 
weeks  after  the  death  of  her  said  intestate,  who  died  in  Jul}', 
1881,  and  on  the  morning  of  the  day  on  which  the  appraise- 
ment of  his  estate  was  to  be  made,  she  was  at  the  defendant's 
house,  and  sitting  with  him  on  his  front  }K>rch,  when  he  asked 
her,  What  about  the  Jiumey  mid  Still  let  hiia  have  to  keep* 
and  she  replied,  that  she  did  not  know ;  tJiat  she  found  a  blank 
book,  a  short  time  afterwards,  in  the  pocket  of  a  coat  which 
said  Still  had  been  wearing,  and  sent  word  to  the  defendant 
that  she  had  found  a  book  showing  how  much  he  had  received 
from  said  Still ;  that  the  defendant  came  to  her  house  a  few 
days  afterwards,  called  her  out  to  the  front  gate,  and  asked  to 
see  the  book,  and  she  showed  him  a  certain  entry  in  it ;  that 
defendant  said  he  did  not  know,  but  did  not  think  it  was  so 
much,  and  did  not  think  it  was  over  $800.  Plaintiff  then 
offered  to  prove,  by  said  witness,  that  said  entry  was  in  the 
handwriting  of  said  Still ;  and  the  court  allowed  the  witness  to 
so  testify,  against  the  objection  and  exception  of  the  defendant. 
Said  entry,  as  copied  in  the  bill  of  exceptions,  is  dated  **  Sept. 
18th,  1884"  (0.  a"d  Jn  t^'^se  words:  '' I^t  J.  B.  Tamplin 
have  twelve  hundred  dollars  to  keep  for  meT  The  court  per- 
mitted the  entry  to  be  read  to  the  jury  as  evidence,  '*  for  the 
purpose  of  showing  that  plaintiff  (witness)  charged  defendant 
with  having  received  money  from  said  Still  in  his  life-time, 
and  the  amount  thereof,  and  as  explanatory  of  said  conversa- 
tion between  plaintiff  and  defendant,  and  to  supply  what  would 
otherwise  make  the  remark  of  the  witness  incomplete;  but 
stated  to  the  jury,  that  said  writing  was  not  admitted  for  the 
purpose  of  showing  that  said  Still  let  defendant  have  monev, 
and  was  not  evidence  of  that  fact,  and  that  they  should  only 
consider  it  as  evidence  of  the  amount  she  charged  defendant 
with  having  received,  and  as  though  she  had  charged  him  with 
receiving  that  amount.  The  defendant  excepted  to  the  ruling 
of  the  court  in  admitting  said  entry  as  evidence  for  any  pur- 
pose." 

Mrs.  Barnett,  the  plaintiff's  mother,  being  examined  as  a 
witness  for  her,  stated  that,  -'in  September.  1880,  she  was  at 
the  house  of  said  Benjamin  Still,  and  he  had  a  bag  alx)ut  the 
size  of  a  shot-bag.  which  contained  scunethingheavv,  and  which 
he  asked  her  to  keep  for  him  ;  that  he  did  not  tell  her  what  it 
contained,  nor  did  she  see  its  contents,  but  the  bag  was  heavy ; 
that  she  took  the  bag.  and  put  it  in  a  trunk,  which  she  IcK'ked, 
hanging  up  the  key  in  a  room  where  she  was  waiting  on  plain- 
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tiff,  who  was  very  sick ;  that  on  one  Sunday  morning,  about 
three  weeks  afterwards,  defendant  came  to  the  house,  and  went 
into  the  parlor ;  that  said  Still  asked  her  for  the  key  of  the 
trunk,  and  asked  her  to  <^et  the  bag  for  him  ;  that  she  handed 
the  bag  to  him,  and  he  carried  it  into  the  room  where  the  de- 
fendant was ;  that  she  heard  them  talking,  but  could  not  under- 
stand what  they  said  ;  that  soon  after  said  Still  came  into  the 
room  where  she  was,  and  told  her  that  he  had  let  the  defendant 
have  the  money  to  keepT  The  defendant  objected  to  this  last 
statement  of  the  witness,  contained  in  the  words  italicized,  and 
duly  excepted  to  the  overruling  of  his  objection. 

The  defendant,  testifying  as  a  witness  for  himself,  gave  a 
different  version  of  the  conversations  between  the  plaintiff"  and 
himself,  and  denied  that  he  had  ever  received  from  the  intes- 
tate any  money  for  which  he  had  not  afterwards  accounted ; 
and  he  produced  two  receipts  given  to  him  by  the  intestate, 
which  were  dated  respectively  in  January  and  April,  1881. 
The  plaintiff,  testifying  in  rebuttal,  stated  that  these  receipts 
related  to  other  matters,  and  had  no  connection  with  the  money 
sued  for.  Exceptions  were  reserved  by  the  defendant  to 
several  rulings  of  the  court  relating  to  this  evidence,  but  they 
have  no  bearing  on  the  questions  here  decided. 

This  being  all  the  evidence,  "the  court  charged  the  jury  of 
its  own  motion,  among  other  things,  that  if  they  should  find, 
from  the  evidence,  that  the  money  sued  for  was  received  by 
the  defendant  on  a  Sunday  morning  (if  it  was  received  by  him 
at  all),  this  was  no  defense  to  the  action,  and*  did  not  prevent 
the  plaintiff  from  recovering."  The  defendant  duly  excepted 
to  this  charge,  and  requested  the  following  (with  other)  charges, 
which  were  in  writing  : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  plaintiff's 
intestate  let  the  defendant  have  mone}',  to  be  kept  and  used  by 
him,  and  to  be  returned  by  him,  then  this  was  a  loan  ;  and  if 
such  loan  was  made  on  Sunda}',  then  the  contract  was  void, 
unless  the  evidence  shows  that  there  was  some  necessity  for 
said  Still  to  let  defendant  have  the  money  on  that  day." 

"  3.  If  the  jury  find,  from  the  evidence,  that  plaintiff's  in- 
testate let  the  defendant  have  money,  to  be  kept  and  used  by 
the  defendant,  and  to  be  returned  by  him,  this  was  a  loan  ;  and 
if  such  loan  was  made  on  Sunday,  then  the  contract  was  void, 
and  plaintiff  can  not  recover." 

"4.  If  the  jury  believe,  from  the  evidence,  that  Benjamin 
Still  in  his  life-time  let  the  defendant  have  money,  to  be  kept 
and  used  by  him,  and  to  be  returned  by  him  to  said  Still,  and 
if  the  evidence  further  shows  that  this  was  done  on  Sunday  ; 
then  the  plaintiff  can  not  recover  in  this  action  for  money  had 
and  received,  if  the  evidence  further  shows  that  there  was  no 
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neecseity  that  said  Still  should  have  let  the  defendant  have 
said  money  on  that  day." 

"6.  If  the  jury  tind,  from  the  evidence,  that  said  Benjamin 
Still  in  his  life-titne  let  defendant  have  money,  to  be  kept  and 
used  by  him,  and  to  Ije  returned  by  him  to  said  Still  when 
called  for,  then  this  was  a  loan  ;  and  if  such  loan  was  made  on 
Sunday,  then  the  contract  was  void,  and  plaintiff  can  not  re- 
cover in  this  action  for  money  had  and  received,  unless  the  evi- 
dence furthers  shows  that  there  was  some  necessity  that  said 
Still  should  have  let  defendant  have  said  monev  on  that  day." 

The  court  refused  each  of  these  charges,  ancf  the  defendant 
excepted  to  their  refusal  ;  and  he  now  assigns  their  refusal  as 
error,  together  with  the  charge  given,  the  several  rulings  on 
evidence  to  which  he  reserved  exceptions,  and  other  matters 
which  require  no  notice. 

Arrington  &  Graham,  for  appellant. — (1.)  The  plaintiff 
ought  »»ot  to  have  been  allowed  to  testify  to  the  handwriting  of 
the  entry  in  the  memorandum  lx>ok  ;  because  the  entry  itself 
was  not  competent  evidence,  and  she  was  not  a  competent  wit- 
ness to  prove  the  handwriting. — Davin  v.  Tarver,  tJ5  Ala.  98. 
(2.)  The  testimony  of  Mrs.  Barnett  to  whicli  excej)tit)n  was  re- 
served, as  to  the  declaration  of  her  intestate,  ought  to  have 
been  excluded  from  the  jury,  because  said  declaration  was  no 
part  of  the  re^  ge^Uv. — Railroad  Co.  v.  Ilawk^  72  Ala.  112. 
(3.)  If  the  defendant's  special  plea  was  defective,  a  demurrer 
to  it  should  have  been  interposed,  and  it  can  not  be  treated  as 
presenting  an  immaterial  issue. — Mudije  v.  Treat,  57  Ala.  1  ; 
Farrow  v.  Andrews  tfc  6V>.,  (>9  Ala.  96.  (4.)  If  the  money  was 
loaned  on  Sunday,  the  contract  l)fctween  the  parties  is  void  by 
statute,  and  no  recovery  can  be  had  upon  it. — Code,  jj  2138; 
Header  v.  White,  06  Maine,  90 ;  Tro&wert  v.  Derker,  51  Wise. 
46;  Meyers  v.  Meiurath,  101  Mass.  366;  Gundermn  v.  Rich- 
ardson,  56  Iowa,  56  ;  Kenney  v.  J/cDennoit,  55  Iowa,  674  ; 
Block  V.  Mc Marry,  56  Miss.  215,  or  31  Amer.  Rep.  357. 

Norman  A:  Son,  and  W.  D.  W<K)n,  atutra.  (No  brief  on 
file.) 

STONE,  C.  J.— The  testimony  given  for  plaintiff  in  this 
cause  tends  to  show,  that  Benjan)in  Still  dejwsited  the  little 
bag,  with  its  contents,  with  Tamplin,  the  appellant.  There  is 
not  the  slightest  testimony  tending  to  show  it  was  a  loan.  If 
it  was  a  deposit,  it  was  a  deposit  for  safe-keeping,  not  for  use; 
and  if  so  deposited,  the  presumption  is  he  retained  it,  and  re- 
tained it  unaltered,  until  the  proof  shows  the  contrary.  There 
being  no  proof  that  Tamplin  made  any  use  of  whatever  was 
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deposited  with  him,  if  any  thing,  his  liability  for  its  return  will 
date  from  the  time  its  return  was  demanded,  and  he  refused 
or  failed  to  return  it.  In  such  case,  even  if  he  received  money 
on  Sunday  for  safe-keeping,  and  kept  it  over  till  Monday,  or  a 
later  day,  and  then  used  it,  this  would  be  a  conversion,  for 
which  an  action  would  lie. — Flanagan  v.  Meyer,  41  Ala.  132. 
And  if  he  so  received  the  package,  and  afterwards  converted 
the  contents,  plaintiff  could  waive  the  tort,  and  sue  in  assump- 
sit for  so  much  money  had  and  received  ;  and  such  waiver 
would  only  have  the  effect  of  converting  the  tort  into  a  con- 
structive contract,  taking  effect,  as  such,  at  the  time  of  the 
conversion.  If  the  case  supposed  above  be  the  true  facts  of 
the  transaction  in  controversy,  then  it  was  not  such  a  contract 
made  on  Sunday,  as  falls  within  section  2138  of  the  Code  of 
1876.  Under  these  principles,  the  Circuit  Court  committed  no 
error  in  the  charge  given,  nor  in  the  refusals  to  charge  as 
asked.  We  need  scarcely  add,  if  there  had  been  any  testimony 
that  the  transaction  was  a  loan,  then  charges  one,  three,  four 
and  six,  asked  by  defendant,  ought  to  have  been  given. 

2.  Mrs.  Barnett,  witness  for  plaintiff,  testified  that,  on  a 
Sunday  morning,  Mr.  Still,  plaintiff's  intestate,  carried  the  bag, 
which  it  is  claimed  contained  coin,  into  the  parlor  of  his  own 
dwelling,  and  there  had  an  mterview  with  Tamplin,  the  de- 
fendant. She  heard  the  voices,  but  coirld  not  distinguish  the 
words.  She  further  testified,  against  the  objection  and  excep- 
tion of  defendant;  "  that  soon  after,  said  Still  came  [returned] 
into  the  room  where  witness  was,  and  told  her  that  he  had  let 
the  defendant  have  the  money  to  keep."  This  testimony  was 
offered  and  received  as  a  res  gesUe  declaration.  '  What  was  the 
transaction,  or  thing  done,  which  this  remark  could  tend  to 
elucidate  ?  The  proof  only  informs  us  he  returned  to  the  room 
in  which  the  witness  was,  after  having  had  an  interview  with 
Tamplin  in  another  room,  and  made  the  remark.  If  he  went 
out,  carrying  the  bag,  and  returned  without  it,  and  then  imme- 
diately Uiade  the  remark  attributed  to  him,  this  would  have 
been  the  expression  of  a  natural  impulse — an  explanation  of 
the  fact  that  he  returned  without  the  bag,  when  he  had  recently 
before  carried  it  out  with  him.  Offered  alone  as  it  was,  with 
no  material  fact  in  proof  before  the  court  which  it  could  tend 
to  elucidate,  the  Circuit  Court  erred  in  receiving  it. — 1  Greenl. 
Ev.  §  108;  Ala.  Great  Southern  R.  R.  Co.  v.  Hawk,  72 
Ala.  112. 

3.  The  Circuit  Court  also  erred  in  permitting  plaintiff  to 
testify  that  the  entry  in  the  little  book  was  in  the  handwriting 
of  her  deceased  husband.  That  entry  was  made  testimony, 
only  as  tending  to  explain  more  fully  the  conversation  plaintiff 
and  defendant  had  held  in  regard  to  it.     It  is  not  shown  that, 
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in  that  interview,  any  thing  was  said  in  regard  to  the  hand- 
writing. It  was  aditjissible  in  evidence  as  part  of  a  conversa- 
tion ;  not  as  a  nietnorandntn  made  In'  intestate. 

Otiier  questions  are  raised,  but  there  is  nothing  in  tliem. 

Reversed  and  remanded. 

Cloptox,  J.,  not  sitting,  liaving  l>een  of  counsel. 


Moore  v.  Helius* 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Contents  of  transcript  ;  fxhibits  to  Ml  of  ejceptions. — Where  the 
bill  of  exceptions  directs  the  clerk  to  incorporate  a  document  read  in  evi- 
dence, but  the  document  itself  is  not  set  out,  nor  so  descrilwd  as  to  be 
properly  identified,  this  court  will  not  consider  for  any  purp<ise  a  docu- 
ment copied  in  anotlu.'r  p;irt  of  tlie  transfript,  aithouij^h  thi*  clerk  states, 
in  a  memorandum  preceding  it,  "  The  following  pieces  of  evidence  were 
mislaid  at  the  time  the  above  part  of  the  transcript  was  made  out,  but 
have  since  been  found,  and  are  here  copied  as  part  of  this  record." 

Ai'pp:al  from  the  Circuit  Court  of  Coffee. 

Tried  before  the  Hon.  II.  D.  Clavtdn. 

This  action  was  brought  b}*  Thomas  Moore,  against  Melton 
Helms,  to  recover  the  possession  of  a  tract  of  laud,  with  dam- 
ages for  its  detention.  On  motion  of  the  defendant,  the  court 
dismissed  the  suit,  on  the  ground  of  a  submission  to  arlntra- 
tion,  and  award  against  the  plaintiflF,  as  shown  by  the  report  of 
the  case  at  a  former  term  (74  Ala.  368),  when  the  judgment  was 
reversed,  and  the  cause  remanded.  On  the  second  trial,  a  bill 
of  exceptions  was  reserved  by  the  plaintiff,  which  is  thus  cop- 
ied in  the  transcript:  "The  plaintiff  introduced,  as  evidence  of 
his  title,  the  following  certificate  of  purchase  for  the  land  sued 
for,  by  the  register  of  the  United  States  land-office.  (T/ie  clerk 
loill  Iiere  copy  the  certificate  of  the  receiver,  R.  F.  Cook,  to 
pluiiitijf.)  Tile  plaintiff  proved  that  he  was  in  the  possession 
of  the  land  sued  for,  at  and  before  Sanderson  entered  the  same, 
and  continued  in  the  actual  possession  of  the  same  until  about 
three  years  since,  when  he  was  dispossessed  by  the  sheriff  under 
a  writ  of  possession  issued  on  a  judgment  in  favor  «»f  W.  B. 
Ilalstead  ;  and  the  plaintiff  here  rested  his  case.  The  defend- 
ant then  introduced  a  certificate  and  patent  to  i»ne  Shepard  F. 
Sanderson,  for  the  land  sued  for.  and  a  deed  from  the  sheriff 
of  Coffee  county  to  W.  B.  Ilalstead ;  and  proved  the  destruc- 
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tion  and  contents  of  the  judgment  on  which  said  execution 
issued,  and  the  proceedings  on  whicli  the  same  was  founded ; 
also,  tlic  execution  against  Sanderson,  a  deed  to  defendant  by 
said  Halstead,  and  the  award  of  arbitrators  made  in  a  suit  be- 
tween plaintiff  and  said  Halstead,  wherein  the  said  land  was 
the  subject  of  the  suit,  and  the  proceedings  by  which  the  said 
award  was  made  the  judgment  of  the  court.  {The  clerk  will 
here  copy  each  piece  of  evidence  as  heretofore  mentioned^  in  the 
order  iii  which  they  are  mentioned.y^  Tlie  judgment  entering 
up  the  award  is  here  copied  in  the  bill  of  exceptions,  but  the 
other  documents  mentioned  are  not  set  out;  and  the  bill  of  ex- 
ceptions then  recites  several  objections  to  evidence,  charges 
given  and  refused,  and  exceptions  thereto.  In  a  subsequent 
part  of  the  transcript,  after  the  final  certificate,  is  a  memoran- 
dum by  the  clerk  in  these  words:  "  The  following  pieces  of 
evidence  were  mislaid  at  the  time  the  above  part  of  this  tran- 
script was  made  out,  hut  have  since  been  founds  and  are  here 
copied  as  a  part  of  this  record  /"  and  one  of  the  papers  then 
set  out  is  a  receipt  for  $10.45,  signed  '"''Robert  F.  Cook^  re- 
ceiver^'' acknowledging  the  receipt  of  that  sum  paid  by  Thomas 
Moore,  on  the  1st  September,  1S56,  into  the  "  Receiver's  Office 
at  Elba,"  for  the  land  involved  in  this  suit.  The  opinion  of 
this  court  renders  it  unnecessary  to  state  the  several  rulings  to 
which  exceptions  were  reserved  by  the  plaintiff,  and  which  are 
here  assigned  by  him  as  error. 

J.  E.  P.  Flournoy,  W.  D.  Wood,  and  '^.  W.  Gbiffin,  for 
the  appellant. 

SOMERYILLE,  J.— The  bill  of  exceptions  fails  to  set  out 
any  evidence  of  plaintiff's  title  to  the  lands  in  controversy. 
We  can  not  supplement  this  defect  by  reference  to  a  paper 
copied  by  the  clerk  of  the  Circuit  Court  into  another  part  of 
the  record,  purporting  to  be  a  certificate  of  entry  signed  by 
one  who  is  styled  a  Receiver,  without  marks  of  reference  or 
identification,  by  number,  names,  dates  or  otherwise.  There  is 
a  failure  to  incorporate  the  paper  in  the  bill,  and  it  therefore 
forms  no  part  of  it. — Pearce  v.  Clements,  73  Ala.  256,  and 
cases  cited  ;  Parsons  v.   Woodward,  lb.  348. 

The  plaintiff  showing  no  title  in  himself,  the  general  charge 
to  find  for  the  defendant  was  properly  given. 

We  need  not  consider  the  other  questions,  but  will  observe 
that  we  are  inclined  to  think  there  is  no  error  in  the  record 
upon  any  of  the  assignments  of  error  urged  by  the  appellant. 

Affirmed. 
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Werborn  t\  Austin. 

Bill  in  Etiuity  hy  Reviainderirian^  against  Executor  as  Trus- 
tee, for  Account  and  /Settlement. 

1.  Statutes  omitted  from  Cofie. — The  art  ai)|>rov<Ml  March  4tli,  1H7H, 
entitle*!  "An  act  to  allow  married  women  in  certain  «•a^e8  to  t-ue  iu  their 
own  names"  (Sess.  Acts  1875-<>,  p.  15J»),  having  been  omitted  from  the 
Code  of  1876,  thereby  bwame  int)i)erative. 

2.  Parties  to  tiill;  httslinmi  and  irife. — The  15th  Rule  of  Chancery  Prac- 
tice, requirinjr  IhIIh  by  marrie<l  women,  in  reference  to  their  S4'parate 
estates,  to  be  file<l  in  tlieir  names  alone,  without  joitiin;;  their  husbamlH, 
fell  witii  the  statutf  on  which  it  was  founded,  and  which  was  abrogated 
by  its  omission  from  tiie  C(Kie  of  187G;  and  since  its  abrogation,  the  hus- 
band must  be  joined  with  his  wife  as  a  complainant  in  a  suit  relating  to 
her  statutory  estate. 

3.  Will  construed  cu  conferring  personal  trusts  on  executors,  trhich  can 
not  be  exercised  by  one  only. — Where  the  testator  devise*!  his  entire  estate, 
real  and  personal,  to  his  two  executors  as  trustees,  authorizing  them  to 
continue  his  mercantile  business,  at  their  discretion,  for  the  benefit  of  his 
estate,  with  power  to  sell,  buy,  or  re-invest,  and  to  manage  the  business 
"upon  their  judgments,  without  any  order  of  court,"  but  after  consulta- 
tion with  his  widow  ;  the  income  and  profits,  after  payment  of  his  debts, 
to  be  used  for  the  support  and  maintenance  of  his  widow  and  child  or 
children  as  a  family  during  her  life,  and  on  her  death  the  projxrty  to 
vest  absolutely  in  the  children  ;  hdd,  that  the  will  created  p<>r84inal  trusts, 
which  could  not  be  executed  by  the  sole  executor  who  qualified. 

4.  Executor  and  trustee  acting  without  authority;  bill  for  account  and 
settlement. — When  a  sole  acting  executor  undertakes  the  management  of 
the  estate,  and  the  execution  of  the  personal  trusts  createil  ami  conferre<I 
by  the  will  on  both  of  the  persons  named  as  execuU)r8,  although  lie  acta 
without  authority,  he  renders  himself  liable  as  a  trustee  ;  and  he  may  be 
required  to  account  in  equity  at  the  suit  of  the  remainder-man. 

Appeal  from  the  Cliancery  Court  at  Mobile. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  7th  May,  1884,  by  Mrg. 
Adolph  M.  Anstin,  "  a  married  woman,  who  is  twenty -one  years 
of  a«<e,  and  resides  in  Mobile  county  with  her  husband,  H. 
L.  Austin;"  against  Mrs.  Amanda  M.  Pinney,  who  was  her 
mother,  and  against  George  F.  Werlwrn,  who  was  the  executor 
of  the  last  will  and  testament  of  the  complainant's  deceased 
father,  Adolph  M.  Solomon;  and  sought  to  compel  an  account 
and  settlement  by  said  Werborn  of  his  management  of  said 
estate,  both  as  e.xecutor  and  as  trustee. 

The  said  testator  died  in  May,  1S02,  in  the  city  of  Mobile, 
where  he  resided  ;  and  his  last  will  and  testament  was  there  duly 
proved  and  admitted  to  probate,  soon  after  his  death,  and  let- 
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ters  testamentary  granted  to  said  AVerborn,  one  of  tlie  persons 
tlierein  named  as  executors.  The  will,  a  copy  of  which  was 
made  an  exhibit  to  the  bill,  contained  the  following  provisions  : 
(1).  •'!  give,  devise  and  bequeath  Lhe  property  I  may  now  have, 
or  which  I  may  own  at  my-^eath,  whether  real  or  personal,  to 
my  executors  hereinafter  named,  to  be  held  by  them  as  trustees 
to  carry  out  the  provisions  of  this  will,  I  empower  them  to 
carry  on  the  mercantile  business  I  may  be  engaged  in  at  the 
tune  of  my  death,  upon  such  terms,  for  such  time,  and  in  such 
manner  as  they  may  deem  best  for  the  interests  of  my  estate, 
subject  to  the  other  provisions  of  this  will ;  and  they  are  also 
empowered  not  only  to  close  the  same  when  they  think  best, 
but  also  to  sell,  dispose  of,  re-invest  and  manage  any  part  of 
the  said  interest,  or  any  or  all  of  my  property,  of  any  and  every 
kind,  upon  their  judgments,  without  any  order  of  the  court. 
In  the  conduct  of  said  mercantile  business,  however,  as  well  as 
in  the  closing  of  the  same,  and  in  the  disposition,  sale,  re-invest- 
ment and  management  of  any  portion  of  my  property,  my  wife, 
Amanda  M.,  must  be  consulted  by  my  executors;  and  htr  con- 
sent to  the  action  taken  by  them  must  be  obtained  in  writing, 
and  must  be  attested  by  at  least  one  respectable  witness.  In 
case  my  wife  and  my  executors  can  not  agree  as  to  the  forego- 
ing matters,  the  proper  courts  of  the  country  must  determine 
and  order  the  course  to  be  pursued  by  my  executors,  as  most 
conducive  to  the  interests  of  my  estate."  (2.)  "After  my  just 
debts  are  paid,  I  give  to  my  wife,  Amanda  M.,  the  profits,  use, 
enjoyment  and  income  of  all  such  property,  of  every  kind,  as 
I  may  leave  at  my  death,  for  the  support,  maintenance  and  edu- 
cation of  herself  and  children  as  a  family;  but  my  wife  shall  not 
dispose  of  any  part  of  the  same,  in  any  way,  nor  subject  it,  as 
I  give  her  no  interest  except  in  conjunction  with  the  children 
aforesaid  as  a  family.  I  especially  charge  my  said  wife  to  em- 
ploy any  such  income  or  prolits  to  the  liberal  maintenance  and 
education  of  any  child  or  children,  or  its  or  their  descendants, 
as  may  have  been  or  may  be  begotten  of  her  by  me;  and  the 
provisions  as  to  the  maintenance  and  support  of  any  other  child 
or  children  shall  take  effect  only  so  long  as  such  child  or  child- 
ren may  actually  form  a  part  of  my  said  wife's  family,  and  be 
dependent  upon  her."  (3.)  "At  the  death  of  my  wife,  I  give, 
devise  and  bequeath  the  absolute  ownership  of  my  property, 
both  real  and  personal,  not  consumed  in  the  use  aforesaid,  to 
my  child  or  children,  or  its  or  their  descendants,  that  may  have 
been  or  may  be  begotten  of  the  said  Amanda  by  me;  but,  in  case 
she  should  leave  no  such  child  or  children,  or  descendants  as  afore- 
said of  it  or  them,  surviving  her,  then  I  bequeath  any  such 
remainder  to  any  children  or  to  any  child  of  my  said  wife  as 
may  then  be  living."  (4.)  "I  nominate,  constitute  and  appoint 
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my  friend,  (reorge  V.  Werborn,  and  B.  L.  Tiner,  of  the  citj  of 
Mobile,  the  executors  of  tliis,  my  last  will  and  testament;  and  I 
invest  them  with  all  powers  iiflhseary  and  pro|)er  to  execute 
this  will  and  testament,  and  alflDvnpower  them  to  compound, 
settle  and  arrange  my  debts,  as  tlfey  may  think  the  interests  of 
my  estate  may  require.     In  testimony  of  which,"  ike. 

The  testator  left  an  only  child,  then  an  infant  of  tender  years, 
the  complainant  in  this  suit,  who  attained  the  age  of  twenty- 
one  years  within  one  year  l>efore  the  tiling  of  the  bill.  Mrs. 
Amanda  M.,  his  widow,  afterwards  married  again,  atid  she  was 
made  a  defendant  to  the  bill.  Werborn,  the  sole  executor  who 
qualitied,  undertook  the  administration  of  the  estate,  l>ouglit 
and  sold  property,  and  carried  on  tiie  testator's  business  ifor 
many  yearn;  and  the  bill  charged  the  commit-sion  by  him  of 
niany  acts  of  waste,  negligence,  and  n)aladministration.  In 
the  year  1881,  the  executor  was  cited  by  the  Probate  Court,  at 
the  instance  of  Mrs.  Pinney,  to  make  a  settlement  of  his  ac- 
counts; and  he  thereupon  appeared,  and  made  a  settlement  of 
his  administration,  and  a  decree  was  then  rendered  against  him, 
which  was  afterwards  reversed  by  this  court  on  appeal,  at  the 
instance  of  Mrs.  Pinney. —  Werborn  v.  Pinney,  72  Ala.  48-63, 
where  the  decree  is  set  out  in  full.  The  bill  alleged  and 
charged  that  this  decree  was  /vv»  inter  alios  as  to  con)|)lainant, 
been  use  she  was  not  represented  by  a  guardian  ad  litem  ;  and 
that  it  was  void  for  want  of  jurisdiction,  so  far  as  it  assumed  to 
pass  np^n  the  acts  of  the  executor  as  trustee.  On  these  facts 
and  allegations,  the  bill  prayed  that  said  Werborn  be  required 
to  make  a  full  settlement  of  his  accounts  and  acts  in  the  admin- 
istration of  the  estate,  that  he  l>e  removed  as  executor  and 
trustee,  and  that  another  person  be  appointed,  if  necessary,  to 
carry  out  the  trusts  created  by  the  will;  and  the  general  prayer, 
for  other  and  further  relief,  was  added. 

A  demurrer  to  the  bill  was  filed  by  Werborn,  assigning  the  fol- 
lowing as  grounds  of  demurrer:  (1 .)  The  bill  is  without  equity, 
because  it  shows  that  the  complainant  is  a  married  woman,  and 
her  husband  is  not  a  party.  (2.)  It  is  withiuit  ecpiity,  because 
it  shows  that  Tiner,  one  <»f  the  persons  named  in  the  will  as 
executor,  refused  to  (jualify,  or  to  accept  the  trusts  created  b}' 
the  will ;  whereby  the  discretionary  powers  vested  by  the  will  in 
said  executctrs  as  trustees  were  annulled,  and  no  trusts  devolved 
upon  said  Werborn  except  such  as  were  of  a  purely  executorial 
nature;  and  because  it  shows  that  the  eomplainant's  mother, 
Mrs.  Pinney.  was  her  trijstee  under  the  provisi(»ns  of  the  will, 
and  was  the  only  necessary  party  to  said  tinal  settlement  in  the 
Prol)ate  C'onrt.  (3.)  Because  it  shows  that  the  discrt-tionary 
powers  vested  by  the  will  in  the  executors  were  annulled  by 
said  Tiner's  refusal  to  accept  the  trust,  and  that  no  trusts  dts- 


384  SUPKEME  COURT  [Dec.  Term. 

[Werborn  v.  AuHtin.] 

volved  upon  said  Werborn  except,  sncli  as  were  of  a  purely 
executorial  nature;  and  because  it  shows  that  Mrs.  Pinney  was 
the  complainant's  trustee  under  the  terms  of  the  will,  and  was 
a  necessary  party  to  said  final  settlement;  and  therefore  com- 
plainant shows  no  right  to  file  this  bill,  to  compel  a  final  settle- 
ment by  said  Werborn  as  executor.  (5.)  Because  it  shows  that 
this  defendant  is  in  no  wise  connected  or  interested  in  the  trusts 
of  the  will,  and  has  made  a  final  settlement  of  his  accounts  as 
executor;  and  it  is  not  shown  that  complainant's  said  trustee, 
Mrs.  Pinney,  was  not  a  party  to  said  final  settlement,  and  it  is 
not  shown  that  complainant  is  entitled  to  file  this  bill  to  correct 
any  error  of  law  or  fact  in  said  settlement,  "  and  said  bill  is 
alltogether  multifarious."  ((?.)  Because  it  does  not  show  that 
complainant's  husband  was  not  a  party  to  said  final  settlement 
in  the  Probate  Court. 

The  chancellor  overruled  the  demurrer,  on  all  the  grounds 
assigned  ;  and  his  decree  is  now  assigned  as  error. 

F.  G.  Bkomberg,  for  the  appellant. 

PiLLANs,  ToRREY  &  Hanaw,  contva. 

STONE.  C.  J. — Rule  15  of  Chancery  Practice  was  based  on, 
and  intended  to  carry  into  eftect,  the  act  "  to  allow  married  wo- 
men, in  certain  cases,  to  sue  in  their  own  names,"  approved  March 
4, 1876. — Sess.  Acts,  159.  That  act  was  omitted  from  the  Code 
of  1876,  and  hence  became  inoperative;  and  the  rule  of  prac- 
tice fell  with  it. — Sawyers  v.  Baker,  72  Ala.  49.  Mr.  Austin 
ought  to  have  been  joined  with  his  wife  as  a  complainant,  and 
the  demurrer  on  that  account  ought  to  have  been  sustained. 

There  can  be  no  question  that  the  trusts  created  by  Mr.  Sol- 
omon's will  were  personal  trusts  confided  to  both  of  the  per- 
sons named  as  executors,  and  that  when  Tiner  refused  to  qualify 
and  act,  Werborn  had  not  the  power  to  perform  the  varied 
and  delicate  duties  the  will  had  created. —  Camp  v.  Cole- 
man, 36  Ala.  163  ;  Perkins  v.  Lewis,  41  Ala.  649  ;  Anderson 
V.  McGmoan,  42  Ala.  280 ;  Tarver  v.  Haines,  55  Ala.  503 ;  Ex 
parte  Dickson,  64  Ala.  188.  The  bill,  however,  avers  that 
Werborn  did  undertake  to  perform  many  of  the  functions  of 
the  trust,  and  it  charges  many  acts  of  unauthorized  administra- 
tion. He  has  thereby,  if  these  averments  be  true,  rendered  him- 
self liable  to  be  brought  to  account  as  trustee  ;  and  acting  with- 
out authority,  chancery  will  look  after  the  trust  fund,  and  place 
it  in  safe  hands. — 2  Williamson  Ex'rs,  by  Perkins,  1506  ;  3  Ih. 
1894;  Mason  v.  Pate,  34  Ala.  379;  Holhrook  v.  Harrington, 
16  Gray,  102;  Saunderson  v.  Steaims,  6  Mass.  37;  Sheets^ 
Estate,  52  Penn.  St.  257.     And  Mrs.  Austin,  remainder-man  of 
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the  bequest,  has  the  right  to  file  her  bill  and  bring  the  trustee 
to  account,  in  such  case  as  the  averments  of  this  bill  make. 
Perry  on  Trusts,  3  ed.,  §  275. 

On  the  single  question  of  parties  complainant, 

lieversed  and  remanded. 


Koppersmith  v,  NaHsaiio. 

Statutory/  Detinue  for  Horse^  hy  Winner  at  Raffle. 

1.  Rnjfie,  or  lottery ;  irfien  iciuner  may  rf cover  from  bailee. — The  win- 
ner at  a  raffle  can  not  maintain  an  action  against  the  i^ereon  who  has  the 
possension  of  the  article,  until  there  has  been  a  constructive  delivery  to 
him,  hy  which  the  legal  title  would  be  vested,  and  all  imjuiry  into  the 
illejiality  of  the  transaction  would  be  precluded;  but,  if  the  defend- 
ant, holding  possession  as  bailee  for  the  winner,  denies  plaintifTs 
right  to  recover  because  he  does  not  pro<luce  the  winning  ticket,  plaintiff 
is  entitled  to  recover  on  proof  of  the  loss  of  the  ticket  and  his  ownership 
of  it. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  \Vm.  E.  Clakkk. 

This  action  was  brought  by  Mary  Nassano,  against  Charles 
F.  Koppersmith  and  two  other  persons,  to  recover  a  horse, 
which  the  plaintiff  claimed  to  have  won  at  a  raffle,  together 
with  damages  for  its  detention.  The  horse  sued  for  had  l)e- 
longed  to  the  Neptune  Fire  Company,  No.  2,  a  private  corix)- 
rate  body,  and,  with  another  horse,  was  raffled  oft  by  the  order 
or  authority  of  the  company.  The  horses  were  in  the  engine- 
house  of  the  company  at  tiie  time  of  the  raffle,  and  the  raffle 
seems  to  have  been  conducted  by  the  defendants  as  a  committee 
on  the  part  of  the  company.  After  the  raffle,  they  advertised 
for  the  h(»lders  of  the  winning  tickets,  Nos.  18  and  13r»,  to  come 
forward  and  get  their  horses,  and  delivered  one  «»f  them  to  the 
Molder  of  the  former  ticket;  but  refused  to  deliver  the  other  to 
plaintiff,  on  her  demand,  unless  she  produced  the  ticket,  which 
she  said  was  lost.  The  defendants  pleaded  non  t/ctinet,  and  an- 
other plea  denying  plaintiff's  ownership;  and  issue  was  joined 
on  these  pleas.  A  charge  given  by  the  court  in  favor  of  the 
plaintiff's  right  to  recover,  and  the  refusal  of  several  charges 
asked  by  the  defendants,  are  now  assigned  as  error. 

TouLMiN,  Tavi.or  &  Prince,  for  the  appellant,  cite<l  IiVW« 
IK  Arinatrontj,  54  Ala.  150;  Mclnnis  v.  The  State,  51  Ala.  23; 
•       25 
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49  Ala.  396 ;  26  Ala.  71 ;  20  Ala.  87 ;  8  Amer.  Dec.  682  ;  10 
7S.  491;  17  7*.  423. 

J.  L.  &  G.  L.  Smith,  contra. 

SOMERYILLE,  J. — The  action  is  brought  by  the  appellee," 
to  recover  a  horse  in  the  hands  of  the  defendants,  which  is 
claimed  to  have  been  won  by  the  plaintiff  at  a  raffle,  or  other 
device  in  the  nature  of  a  lottery.  The  horse  is  shown  to  have 
been  the  property  of  the  Neptune  Fire-Oonipany,  a  body  cor- 
porate, by  whose  authority  the  raffle  was  ordered.  The  plaintiff 
is  proved  to  have  held  the  winning  ticket,  and  excuses  her 
failure  to  produce  it  by  proof  of  its  loss. 

If  the  contract  of  delivery  be  executory,  it  is  not  denied  that 
it  is  void  for  illegality,  and  incapable  of  supporting  any  form  of 
action  which  is  based  on  it.  If  there  has  been  a  constructive 
delivery  of  the  horse  to  the  plaintiff,  however,  the  contract 
would  be  an  executed  one,  vesting  the  legal  title  in  the  plaintiff, 
and  any  inquiry  touching  its  illegality  would  be  entirely  imma- 
terial.—  mil  V.  Freeman.,  73  Ala.  200;  Bishop  on  Contr.  §§ 
140,  432 ;   1  Addison  Contr.  §  303. 

We  are  disposed  to  think  that,  under  the  evidence  disclosed 
in  the  record,  the  defendants  were  the  bailees  of  the  plaintiff, 
and  not  of  the  fire-company,  and,  therefore,  there  was  a  com- 
plete constructive  delivery  of  the  property  to  her  as  the 
acknowledged  winner.  The  question  is  one  of  intention,  de- 
ducible  from  ascertained  or  admitted  facts.  It  is  shown  that 
the  defendants  were  a  committee  constituted  to  co4iduct  the 
raffle  or  lottery,  with  authority  to  deliver  the  horse  in  contro- 
versy, and  also  another  horse  disposed  of  in  the  same  manner 
and  at  the  same  time,  to  the  parties  holding  the  winning  tickets. 
The  other  horse  was  promptly  delivered  to  the  holder  of  ticket 
number  18,  on  its  presentation,  and  defendants  avowed  them- 
selves as  always  ready  to  deliver  the  horse  in  controversy  to  the 
holder  of  the  other  winning  ticket,  which  was  admitted  to  be 
number  135.  They  accordingly  published  a  notice  in  the 
Mobile  Daily  Re(jistei\  announcing  this  fact,  and  requesting 
the  holders  of  the  lucky  tickets  to  call  for  their  horses  imme- 
diately, as  they  were  anxious  to  deliver  them, — this  publication 
being  prior  to  the  delivery  of  the  other  horse.  They  refused 
to  deliver  to  the  plaintiff  on  demand,  solely  on  the  ground  that 
she  was  not  the  holder  of  ticket  number  135. 

The  rule  is  settled,  that  where  the  bailee  of  a  seller,  in  the 
ordinar}'  sale  of  personal  property,  agrees  in  advance  of  such 
sale  to  become  the  bailee  of  the  buyer,  this  assent  becomes 
irrevocable,  and  the  title  passes  by  cons<"ructive  delivery.  Ed- 
wards., Hudmon   i&  Co.  v.    Meadoim,  71  Ala.  42 ;    Benj.  on 
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Sales,  ^  175.  Tlie  present  case  is  clearly  analogous.  The  de- 
fendants, beinij  at  first  bailees  of  the  fire-coin p%ny.  agreed  to 
conduct  the  rafHe,  and  deliver  the  proi)er  to  the  holders  of  the 
winninnj  tickets;  and  after  the  raffle  they  publicly  announced 
themselves  as  ready  to  deliver  to  such  persons  on  request.  They 
lay  no  claim  to  the  horse  as  their  property,  being  mere  naked 
depositaries.  Nor  does  the  tirecompan}*  refuse  to  admit 
ownerehip  in  the  real  winner.  The  defendants  claim  to  hold 
for  the  owner  of  ticket  No.  135,  and  their  only  pretense  for 
not  delivering  is  a  denial  that  the  plaintiff  is  such  owner.  The 
proof  of  plaintiff's  ownership  is  clear,  and  without  conflict  of 
evidence.  This  operated  to  constitute  them  the  bailees  of  the 
winner;  and  such  being  the  case,  there  was  no  error  in  the 
various  rulings  of  the  court,  because  the  court  would  have  been 
justified  in  giving  a  general  charge  to  find  for  the  plaintiff,  if 
the  jury  believed  the  evidence. 
Judgment  aftirmed. 


People's    Co-operative    Association   v, 

Lloyd. 

Action  for  Breach  of  Special  Contract  of  Emplfiyment. 

1.  Contract  for  performnuce  of  personal  gerrices;  discharge  before  expi- 
ration of  term;  offer  of  continued  employment  at  less  voges. — When  a  per- 
son is  emplove*!  for  a  sp>ecifit'd  ferni,  at  stipulated  monthly  wa>res,  and 
is  disi'har<:etl  l)efore  tin*  expiration  of  the  term,  his  acc-eptance  of  ron- 
tiniied  service  at  less  wa^es  would  be  a  mollification  of  the  original  con- 
tract, and'an  abandonment  of  any  claim  to  more;  consetiuently,  his  re- 
jection of  the  offer  neither  prejudices  his  right  of  action,  nor  reduces  the 
amount  of  his  recovery. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jon  a.  Haralson. 

This  action  was  brought  by  Isaac  D.  Lloyd  against  the  ap- 
pellant, a  private  domestic  corporation,  to  recover  damages  for 
the  breach  of  an  agreement,  by  which,  in  consideration  of 
plaintiff's  perf«.»rmance  of  services  as  a  clerk  in  defendant's 
store,  the  defendant  undertook  and  promised  to  pay  him  $55 
per  month,  from  the  Ist  January,  to  the  1st  September,  1883, 
but  discharged  him,  wMthout  fault,  before  the  expiration  of  the 
term  ;  and  was  commenced  on  the  3(>th  Noveml)er,  1883.  A 
trial  by  jury  was  waived,  and  the  cause  was  subniitted  to  the 
decision  of  the  presiding  judge,  who  rendered  judgment  for 
the  plaintiff,  for  $151.14;  to  which  judgment  the  defendant 
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duly  excepted,  and  now  assio^ns  the  same  as  error.  It  was 
proved  on  the  trial,  as  the  bill  of  exceptions  shows,  that  the 
contract  of  employment  was  made  verbally  by  J.  H.  McUwain, 
the  president  of  tlie  defendant  corporation,  subject  to  the  ap- 
proval of  the  board  of  directors ;  that  the  plaintiff  continued 
in  the  discharge  of  his  duties  as  clerk  in  the  defendant's  store, 
until  on  or  about  the  7th  May,  when  he  was  informed  by  one 
Hall,  the  superintendent  and  manager  of  the  store,  that  he 
could  be  employed  no  longer;  but,  at  the  request  of  Hall,  he 
continued  to  discharge  the  duties  of  clerk,  during  the  temporary 
absence  of  another  clerk,  until  about  the  15th  May.  The  term 
of  service,  as  agreed  on  between  plaintiff  and  said  McUwain, 
was  for  eight  months,  ending  September  1st;  and  when  plain- 
tiff was  notified  by  Hall  of  his  discharge,  he  denied  tlie  right 
of  the  defendant  to  discharge  him  ;  to  whicii  Hall  replied,  that 
the  contract  of  employment  had  never  been  ratified  by  the 
board  of  directors.  It  was  siiown  that  one  of  the  rules  or  by- 
laws of  the  defendant  corporation  was  in  these  words :  "i?w/<3 
21.  The  directors  shall  have  management  and  supervision  of 
.the  business  of  the  association,  shall  appoint  the  salesmen  and 
employees,  and  shall  assign  to  them  such  duties  and  compensa- 
tion as  the  directors  may  think  fit."  As  to  the  ratification  of 
the  contract  with  plaintiff,  it  was  shown  that,  at  a  meeting  of 
the  board  of  directors  held  on  the  8th  March,  1883,  while  a 
proposed  reduction  of  expenses  was  under  consideration,  it 
being  suggested  that  plaintiff's  employment  had  never  been 
ratified,  a  resolution  was  offered  verbally  by  T.  D.  Cory,  one 
of  tlie  directors,  which  was  afterwards  entered  on  the  minutes 
in  these  words  :  "On  motion  of  Maj.  Cory,  the  trade  made 
with  Lloyd  by  the  president  and  manager  is  ratified  and  con- 
firmed to  this  dateP  At  that  meeting  of  the  board,  L,  H. 
Montgomery  acted  as  secretary  when  this  resolution  was  offered 
and  adopted ;  and  he  testified,  as  a  witness  for  the  plaintiff, 
that  he  committed  the  resolution  to  writing  as  adopted,  and 
that  the  italicized  words  were  not  a  part  of  it.  Montgomery 
left  the  room  before  the  conclusion  of  the  meeting,  and  the 
proceedings  were  afterwards  entered  into  the  book  of  minutes, 
from  his  memoranda,  by  one  Nolan,  his  successor.  Said  Nolan 
testified,  on  the  part  of  the  defendant,  that  he  added  the  itali- 
cized words  "because  Maj.  Cory  said  the  resolution  ought  to 
read  that  way;"  but  it  does  not  appear  at  what  particular  time 
the  words  were  added,  nor  whether  they  were  added  before  or 
after  the  next  meeting  of  the  board  of  directors,  at  which  the 
minutes  were  read  and  approved.  One  of  the  directors  testified, 
on  the  part  of  the  defendant,  that  he  understood  "  the  object 
of  the  resolution  was  to  discharge  or  get  rid  of  Lloyd — that 
they  could  not  discharge  or  get  rid  of  him  in  any  other  way, 
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as  he  had  never  been  employed  by  tlie  board  of  directors." 
The  plaintiff,  testifying  on  his  own  Iwhalf,  further  stated  : 
"They  paid  nie  up  to  May  15th,  18»3.  I  offered  to  remain, 
but  liall  said  he  could  not  keep  me.  He  told  me  that  1  could 
stay  and  work,  if  I  would  take  )i»4()  or  $45  per  month,  but  I 
refused  to  do  so."  Hall,  a  witness  for  the  defendant,  denied 
this  offer  on  his  part,  and  said  that  plaintiff  offered  to  remain 
at  ^40  {>er  month,  but  he  declined  to  keep  him.  This  is  the 
substance  of  the  evidence,  as  set  out  in  the  bill  of  e.\ception8; 
"and  upon  this  evidence,"  it  is  recited,  "the  court  gave  a  ver- 
dict and  judgment  for  the  plaintiff." 

SiMTEE  Le.\,  and  W.  R.  Nei^on,  for  the  appellant,  cited 
Angell  &  Ames  on  Corporations,  §  513;  Cf^n  r.  Collins,  17 
Maine,  440:  Bayik  v.  Bonner,  13  Sm.  &  Mar.  649;  Meertiff 
V.  Strauss,  64  Ala.  308;  Ildlmcay  v.  Talbot,  70  Ala.  392; 
15  Conn.  327. 

Brooks  &  Roy,  contra. 

STONE,  C  J. — One  of  the  provisions  of  the  act  creating 
the  Selma  City  Court  makes  it  our  duty,  on  appeal  from  that 
court's  findings  on  fact,  to  "review  the  same  without  any  pre- 
sumption in  favor  of  the  ruling  of  the  court  below  on  the 
evidence."  -  Sess.  Acts  1874-5,  pp.  386, 390.  This,  in  ordinary 
cases,  would  place  this  court  at  a  great  disadvantage.  That 
court  examines  witnesses  ore  tentis,  and  can  observe  their  man- 
ner while  testifying.  It  goes  without  saying,  that  nmchofthe 
credit  we  accord  to  oral  communications  made  to  us  de|>end8 
on  the  manner  and  appearance  of  the  narrator.  The  witnesses 
coine  not  before  us,  but  we  are  left  to  form  our  opinions  from 
a  cold,  written  statement  of  what  has  been  testified  to,  with 
a  suspicion,  amounting  almost  to  conviction,  that  an  accurate 
portraiture  of  the  testimony  as  it  was  given  is  not  l>efore  us. 
This  is  a  new  feature  in  judicial  administration ;  but  the 
novelty,  if  not  anomaly,  does  not  stop  here.  We  may  reverse 
the  City  Court's  judgment,  and  render  such  judgment  as  we 
think  he  should  have  rendered;  and  this,  without  according 
any  weight  whatever  to  his  findings.  He  hears  the  facts  de- 
tailed orally,  by  witnesses  examined  and  cross  examined  in  his 
presence,  and  forms  his  judgment  thereon.  But  his  judgment 
weighs  nothing,  and  must  yield  to  our  judgment,  pnmounced 
on  an  injoerfect  written  statenient  of  what  they  did  testify  lie- 
fore  another  tribunal.  This  precise  thing  the  statute  re«p)ires 
us  to  do.  All  of  us  know  the  difference  in  value  l>etween  a 
direct  communication,  and  a  second  hand  report  of  it. 

We  have  indulged  in  these  reflections,  not  because  thev  are 
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called .  out  by  the  facts  of  this  case.  We  do  not  hesitate  to 
say  the  finding  of  the  City  Court  was  justified — required  by 
the  testimony.  Plaintiff's  witnesses  speak  positively,  clearly, 
naturally.  Montgoinery  wrote  down  the  words  as  soon  as 
they  were  uttered  and  adopted ;  and  those  words  were  after- 
wards copied  in  the  minutes  bj'  his  successor,  and  remained 
unaltered  several  weeks,  before  the  inapt  words,  "to  this  date," 
were  added — not  in  open  meeting — but  in  some  manner  not 
fully  explained.  Against  this,  how  stands  the  defendant's  ver- 
sion of  tiie  transaction  ?  Cory,  the  mover  of  the  resolution, 
is  not  examined,  and  the  record  fails  to  inform  us  why  so 
important  a  witness  was  not  called.  It  is  contetided,  however, 
that  the  object  of  the  resolution  was  to  disaffirm  the  contract, 
and  get  rid  of  Lloyd.  Why  not  disaffirm  the  contract,  if  this 
was  the  object?  Why  ratify  it  as  a  means  of  rejecting  it? 
Why  not  repudiate  it,  and  then,  if  intended,  vote  compensation 
to  the  plaintiff  for  the  time  he  had  served  ?  The  admitted, 
conditional  contract  made  by  Mcllwain  and  Montgomery  with 
Lloyd,  was  for  a  gross  term  of  eight  months,  ending  Sep- 
tember 1st.  The  contract  was  for  that  term,  or  it  was  no 
contract,  if  the  testimony  be  believed.  Ratification  on  the  8th 
of  March,  to  be  binding  "to  this  date,"  is  not  ratification,  but 
the  offer  of  a  new,  substituted  contract,  which  could  not  be 
binding  without  Lloyd's  consent.  A  further  view :  If  the 
resolution  of  March  Sth  was  a  repudiation  of  the  contract, 
why  was  Lloyd  allowed  to  remain  in  the  service  afterwards? 

It  is  contended,  however,  that  Hall,  the  new  superintendent, 
offered  Lloyd  wages  at  forty  or  forty-five  dollars  a  month,  if  he 
would  continue  to  serve  the  association,  and  he  refused  to  be 
employed.  Based  on  this,  it  is  contended  that,  inasmuch  as 
Lloyd  could  thereby  have  lightened  the  burden  on  defendant, 
his  claim  to  that  extent  should  be  abated.  It  might  be  sufficient 
answer  to  this  claim,  that  Hall  positively  denies  the  making  of 
such  offer,  and  thus  leaves  the  disputed  fact  on  the  testimony 
of  witness  against  witness.  But,  as  we  understand  Lloyd's 
testimony,  it  was  at  most  an  offer  by  Hall  to  retain  him,  if  he 
would  consent  to  a  reduction  of  his  wages  to  that  extent.  If 
he  had  so  consented,  and  remained  in  the  service  of  the  associ- 
ation, this  would  have  operated  a  modification  of  the  contract, 
and  an  abandonment  of  all  claims  to  higher  wages. — Strauss 
V.  Meertief,  64  Ala.  297 ;  Holloway  v.  Talhot,  70  Ala.  389. 
Lloyd  was  justified  in  refusing  the  offer. 

Affirmed. 
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Thompson  v,  Po^vell. 

Artion  on  the  Case  htj  Landhrd,  againtst  Purchaser  of  Crops 
with  Notice  of  Statut^n^y  Lien. 

1 .  When  action  lies. — An  action  on  the  case  lies  in  favor  of  the  landlord, 
against  one  who,  having  knowledge  or  notice  of  the  landlord's  statutory 
lien,  purchases  from  the  tenant  the  croi)s  grown  on  the  rented  lands,  and 
removes  or  ronverts  tliem,  whereby  the  lien  was  lost  or  destrove«l. 

2.  LnndloriV g  lien  for  advances. — The  landlonl's  lien  for  aclvances  is 
plnced  by  the  statute  on  the  same  basis  of  efjuality  as  his  lien  for  rent 
(Cotle,  ^.S4t)9;  Sess.  Acts  1S7j<-9,  p.  72);  any  balance  remaining  due  at 
the  en«l  of  the  year,  the  tenancy  continuing  for  another  year,  is  regarded 
as  advances  made  on  the  crop  of  that  year,  and  is  pmtected  bv  tlie  lien 
of  that  year;  and  it  is  not  necessary  that  the  same  lands  shall  l>e  culti- 
ated  each  year. 

ArpKAT,  from  the  Circuit  Court  of  Bullock. 

Tried  before  tlie  Hon.  H.  D.  Clayton. 

Tliis  action  wa.'i  hroiiijht  by  Moses  W.  Thompson,  a^inst 
AiDos  Powell  and  others,  and  was  commenced  on  the  2tith 
May,  1882.  The  comphiint  contained  hut  a  single  count,  whicli 
alleged  that,  on  or  about  the  Ist  January,  18&U,  plaintitf  rented 
to  said  Amos  Powell,  for  the  year  1880,  a  certain  tract  of  land 
in  said  county,  for  the  rent  of  which  said  Powell  agreed  to  pa}* 
twenty  bales  of  cotton  of  specified  weight,  and  also  advanced 
to  said  Powell,  in  money  and  other  articles  necessary  for  the 
sustenance  and  well-being  of  the  tenant  and  his  family,  and  for 
cultivating,  saving,  gathering  and  harvesting  tiie  crops  grown 
on  the  rented  lands,  the  sum  of  ^3,U00 ;  that  Powell  occupied 
and  cultivated  the  rented  lands  during  the  year  1880,  and,  at 
the  end  of  the  year,  owed  plaintiff  a  balance  of  $3.00i»,  which 
said  balance  was  still  due  and  unpaid  ;  that  Powell  continued 
to  occupy  said  lands,  with  other  lands  of  said  plaintitf,  during 
the  year  1881,  and  agreed  to  pay  plaititiff,  as  rent  for  the  year, 
twenty  bales  of  cotton  of  specified  weight;  that  plaintitf  made 
additional  advances  to  him  during  the  year,  to  the  amount  of 
$3,000;  that  Powell  occupied  and  cultivated  the  lands  during 
the  year  1881.  and  raised  thereon  crops  of  corn,  cotton,  Arc, 
"up<:)n  which  plaintiff  had  a  lien  for  said  rent  and  advances, 
which  are  still  due  and  unpaid  ;  ami  plaintiff  avers  that  said 
defendants  took  possession  of  and  removed  said  crijps  from 
said  rented  premises,  without  paying  the  said  rent  and  advancree 
due  as  aforesaid,  and  without  the  consent  of  the  plaintitf,  and 
with  a  knowledge  of  the  plaintiff's  lien  upon  said  crops,  and 
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converted  to  their  own  use,  of  the  crops  grown  on  said  rented 
lands  during  said  year  1881,  six  bales  of  cotton,  weighing  500 
lbs.  each,  10,000  lbs.  of  fodder,  500  bushels  of  corn,  and  2,000 
bushels  of  cotton-seed,  and  prevented  plaintiff  from  enforcing 
his  said  lien  for  said  rent  and  advances  on  said  crops  so  removed 
and  converted;  to  plaintiff's  damages  as  aforesaid." 

The  defendants  filed  a  joint  demurrer  to  the  complaint,  on 
the  ground  tiiat  the  landlord  could  not  maintain  a  joint  action 
on. the  case  against  his  tenant  and  others  for  an  alleged  removal 
and  conversion  of  the  crops;  and  they  also  demurred  to  "so 
much  of  the  complaint  as  seeks  to  recover  damages  from  the 
defendants  for  an  injury  to  his  lien  as  landlord  for  advances 
made  by  him  to  said  Amos  Powell  during  the  years  1880  and 
1881 ;"  assigning  as  grounds  of  demurrer  to  this  part  of  the  com- 
plaint— "1st,  the  same  causes  assigned  to  the  entire  complaint ; 
2d,  that  plaintiff's  lien  for  advances  made  to  his  tenant,  Amos 
Powell,  and  for  the  rent  alleged  to  be  due  for  the  year  1880,  is 
a  lien  created  by  statute,  and  the  statute  prescribes  process  of 
attachment  as  the  exclusive  remedy  for  the  enforcement  thereof 
against  the  tenant,  and  the  plaintiff  can  not  maintain  an  action 
on  the  case  against  the  tenant  and  others,  for  an  alleged  joint 
injury  to  his  said  lien."  Amos  Powell  also  filed  separate  de- 
murrers, assigning  the  same  causes  or  grounds.  The  court 
overruled  the  demurrers  to  the  entire  complaint,  but  sustained 
the  demurrers  to  the  part  specified  ;  and  this  ruling  is  now  as- 
signed as  error  by  the  plaintiff. 

Powell  &  Cabaniss,  Nokman  &  Son,  and  Watts  &  Son 
for  the  appellant. 

J.  N.  Arrington,  contra. 

SOMERYILLE,  J. — It  is  now  a  settled  rule  in  this  State, 
established  by  a  series  of  decisions,  that  a  landlord  may  main- 
tain an  action  on  the  case  against  any  one  or  more  defendants, 
who,  with  notice  of  the  landlord's  lien  for  rent  or  advances, 
purchases  from  the  tenant  the  crops  grown  on  the  rented 
premises,  and  afterwards  removes  or  converts  them,  so  as  to 
defeat,  or  otherwise  obstruct,  the  enforcement  of  such  lien  by 
the  statutory  remedy  of  attachment.  The  theory  of  these  cases 
is,  that  the  removal,  or  other  conversion  of  the  crops,  was  an 
unlawful  act,  by  which  an  injury  has  been  done  the  landlord, 
the  extent  of  which  is  the  value  of  his  lien. — Z^ake  v.  Gaines, 
75  Ala.  143  ;  Ilurst  v.  Bell,  72  Ala.  336  ;  Kennon  v.  Wright, 
70  Ala.  434;  Boggs  v.  Price,  64  Ala.  514;  Lavender  v.  Hall, 
60  Ala.  214  ;  Westmoreland  v.  Foster,  60  Ala.  448  ;  Lomax  v. 
LeOrand,  lb.  537;  Uussey  v.  Peebles,  53  Ala.  432.  The 
Vol.  lxxvii. 
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l)ririeiple  is  analogous  to,  if  not  strictly  identical  with,  that 
which  affords  a  like  remedy  ajjainf^t  one  who  converts  projwrty 
upon  which  a  plaintiff  has  an  etjuitahle  inortj>^age. — liees  v. 
(■oattf,  tJ5  Ala.  256;  Collier  v.  FaiUk,  69  Ala.  5j> ;  Mayer  v. 
TayUn\  Ih.  403  ;  Ilurst  v.  Bell,  xupra. 

The  rulintjs  of  the  court  indicate,  that  this  principle  was 
recognized  and  applied  to  far  as  to  protect  the  lien  of  the  plain- 
tiff for  rent  and  advances  for  the  year  ISfcl ;  but  it  was  limited 
to  this  particular  year,  and  denied  so  far  as  to  exclude  from  its 
operation  the  advances  made  by  the  plaintiff,  as  landlord,  for 
fhe  previous  year,  18S0.  We  can  see  t»o  sufficient  reason  for 
this  distinction  There  is  no  difference  in  tiie  dignity  or  nature 
of  the  landlord's  lien  for  rent,  and  that  for  aihancex.  P^ach  is 
placed  by  the  statute  upon  j)recisely  the  same  basis  of  equality. 
Code,  1876,  §  3467.  The  same  is  true  whenever  a  tenant  fails 
to  discharge  his  indebtedness  for  rent  and  advances  for  any 
year,  and  "  continues  his  tenancy  under  the  same  landlord;" 
the  balance  so  due  for  rent  and  advances  is  "held  as  so  much 
advanced  by  the  landlord  towards  making  the  crop  of  the  suc- 
ceeding year,"  and  operates  as  a  lien  uj)on  the  crop  and  upon 
the  articles  advanced,  or  other  articles  for  which  they  ujay  be 
bartered  or  exchanged.— Code,  1876,  §  3469;  Acts  1878-79, 
p.  72. 

The  essential  thing  contemplated  by  the  latter  section  is  the 
continuation  of  the  relation  of  landlord  and  tenant  between  the 
same  parties  for  another  year.  It  is  not  material  that  the  same 
acreage  of  land  should  be  cultivated,  nor  indeed  the  same  land. 
The  purpose  of  the  statute  is  to  afford  such  security  to  the 
landlord  as  to  remove  the  temptation,  frequently  presented,  of 
denuding  the  tenant  of  all  tJiat  he  has,  so  as  to  cripple,  if  not 
destroy,  his  ability  to  continue  his  tenancy  another  year.  It  is 
the  identity  of  the  relation,  therefore,  and  not  the  identity  of 
the  land  cultivated,  which  seems  to  be  embraced  within  the 
spirit  as  well  as  the  letter  of  this  law.  It  would  lead  to  much 
confusion  and  inconvenience  in  agricultural  contracts  of  this 
character,  should  the  rule  be  established,  that  the  lien  given  by 
this  statute  would  be  forfeited,  and  lost  irrevocably  by  the  acci- 
dent of  the  landlord's  adding  or  subtracting  a  few  acres  of  land 
in  undertaking  to  contract  for"  a  new  tenancy  for  a  siicceeding 
year.  We  are  satisfied  that  the  General  Assembly  did  not  so 
intend.  The  statement,  therefore,  in  the  complaint — that  the 
tenant,  Powell,  occupied  and  rented,  during  the  year  1881, 
some  other  lands  belonging  to  the  plaintiff,  additional  to  those 
rented  the  previous  year — would  not  operate  to  de[)rive  him  of 
his  lien  upon  the  crops  either  for  the  rent  or  advances  which 
had  been  brought  forward  as  a  balance  from  the  vear  1880. 
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The  Circuit  Court  erred  in  sustaining  the  demurrer ;  and 
its  judgment  must  be  reversed,  and  the  cause  remanded. 

Clopton,  J.,  not  sitting. 


Sloan  <&  Son  v.  Guice. 

Action  on  Account  i  Plea  of  Set- Off. 

1.  Account  rendered  ;  evidence  as  to  items. — An  itemized  account  for 
cotton  sold  and  shipped  by  defendant  to  plaintiffa,  on  which  he  claimed  ' 
a  balance  due  him,  and  pleaded  it  as  a  set-off,  having  been  furnished  by 
him  to  them,  as  he  testified,  and  retained  by  them  without  objection  to 
the  weights  of  the  cotton  as  therein  specified;  that  i^ortion  df  the  ac- 
count can  not  be  excluded  as  evidence,  on  motion,  becnuse  defendant 
further  states  that  he  did  not  himself  weigh  the  cotton,  but  that  the 
weights  were  furnished  to  him  by  the  public  weigher. 

2.  Account  statid,  or  settlement ;  conclusiveness  of. — An  admission  of 
the  correctness  of  an  account  rendered,  wliether  express,  or  implied  from 
its  retention  without  objection  within  a  reasonable  time,  is  not  conclu- 
sive, but  may  be  disproved  by  satisfactory  proof  of  mistake;  though, 
when  a  settlement  has  been  made,  and  it  is  afterward  sought  to  re- 
examine and  surcharge  c)r  falsify  the  account,  fraud  must  be  shown,  as 
a  general  rule,  or  gross  mistake  in  the  reckoning. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  II.  D.  Clayton. 

This  action  was  brought  by  tlie  appellants,  merchants  doing 
business  as  partners  in  the  city  of  Philadelphia,  against  Jason 
G.  Guice ;  and  was  commenced  on  the  14th  September,  1882. 
The  plaintiffs  claimed,  in  the  first  count  of  their  complaint,  the 
sum  of  $404.55  alleged  to  be  due  from  defendant  "  by  account 
on  the  26th  April,  1881  ;"  and  in  the  second  count,  the  same 
sum  as  due  upon  an  account  stated  between  them  on  or  about 
the  7th  February,  1881.  The  defendant  pleaded  the  general 
issue,  and  a  special  plea  of  set-off,  claiming  that  the  plaintiffs 
owed  him  $500  "  by  account  due  December  11th,  1880 ;"  and 
issue  was  joined  on  both  of  the^e  pleas. 

The  evidence  adduced  on  the  trial,  as  appears  from  the  bill 
of  exceptions,  showed  that  the  controversy  between  the  parties 
grew  out  of  a  '*  cotton  transaction,"  as  it  is  termed  ;  the  de- 
fendant having  shipped  to  plaintiffs  a  certain  quantity  of  cot- 
ton, which,  as  he  claimed,  they  had  bought  from  him,  and  for 
which  he  claimed  a  balance  due;  while  the  plaintiffs  insisted 
that,  by  the  terms  of  the  contract  between  them,  the  cotton  was 
to  be  sold  by  them  on  defendant's  account,  and  that  he  was  in- 
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dehted  to  them  for  the  difference  in  price  on  the  sale  bj  them, 
"Phn'ntiflFs  introduced  evidence  tending  to  show  that  defendant 
was  indebted  to  tliem  in  the  sum  of  1^404.55,  as  stated  and 
claimed  in  their  complaint ;  and  that  a  true  and  correct  state- 
ment of  their  account  had  been  furnigiied  to  said  defendant  on 
or  about  February  11th,  1881;  and  that  the  same  had  never 
been  disputed  in  any  way,  and  no  objection  iiad  ever  been  niade 
to  it,  so  far  as  plaintiffs  were  informed,  until  within  a  very 
short  time  before  the  commencement  of  this  suit.  The  de- 
fendant introduced  in  evidence  the  account  hereinto  attached 
as  *  Exhibit  A.'  and  evidence  which  tended  to  show  that  plain- 
tiffs were  indebted  to  him  on  account  of  said  cotton  transact  ions, 
as  shown  by  said  exhibit,  in  the  sum  of  $500;  tliat  said  cotton 
was  sold  by  him  to  plaintiffs,  he  guaranteeing  that  it  would  not 
lose  more  than  five  pounds  i)er  bale;  that  he  forwarded  ti»them 
an  invoice  containing  the  weights  of  the  cotton  ;  that  plaintiffs, 
soon  afterwards,  acknowle<lged  receipt  of  said  invoices  by  letter, 
and  never  disputed  the  correctness  of  the  weights  as  therein 
set  forth,  and  never  claimed  of  defendant  any  thing  on  said 
guaranty  as  to  loss  of  weight ;"  also,  that  he  wrote  two  letters 
to  plaintiffs,  which  they  received,  and  in  which  he  called  on 
them  for  their  account  of  the  cotton  shipped.  In  this  con- 
nection, the  plaintiffs  reserved  an  exception  to  the  refusal  of 
the  court  to  exclude  the  evidence  in  reference  to  the  weights 
of  the  cotton  as  specified  in  the  invoices,  as  more  particularly 
stated  in  the  opinion  of  the  court. 

The  plaintiffs  requested  the  following  charges  to  the  jury  : 
(1.)  "If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiffs wrote  and  transmitted  by  mail  to  the  defendant  the  letter 
read  in  evidence,  dated  February  7th,  1881,  and  inclosed  in  said 
letter  the  accoimt-current  also  in  evidence,  dated  7th  February, 
1881,  which  shows  a  balarjce  due  by  defendant  to  plaintiffs,  on 
said  7th  February,  1881.  of  $431.37  ;  and  if  the  jury  further 
believe,  from  the  evidence,  that  said  letter  and  said  account- 
current  were  received  by  the  defendant  in  due  course  of  mail, 
and  shortly  after  said  7th  February,  and  that  he  retained  said 
account-current,  and  did  not  make  any  objection  to  the  correct- 
ness of  said  account  within  a  reasonable  time  thereafter,  then 
the  law  presumes  that  said  account  is  correct,  and  the  defend- 
ant is  bound  by  it."  (2.)  "  If  the  acciMint  sued  on  was  fur- 
nished to  the  defendant,  and  he  failed  to  make  objection  to  it 
within  a  reasonable  time,  and  he  knew  all  the  facts  and  (fata 
from  which  said  account  was  made  out  and  stated  ;  and  if  the 
jury  further  believe  that  there  was  no  fraud  of  any  kind  in  the 
account,  or  in  the  facts  and  data  ujx>n  which  it  was  made  up, 
then  the  defendant  can  not  now  deny  the  correctness  of  said 
account." 
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The  court  refused  each  of  these  charges,  and  instructed  the 
jury  as  follows:  "If  the  jury  believe,  from  the  evidence,  that 
the  plaintiffs  wrote  and  transmitted  by  mail  to  the  defendant 
the  letter  read  in  evidence,  dated  7th  February,  1881,  and  in- 
closed in  said  letter  the  account-current  of  the  same  date,  whicli 
shows  a  balance  of  $481.37  due  by  defendant  to  plaintiffs  on 
that  day  ;  and  if  they  furtlier  believe,  from  the  evidence,  that 
said  letter  and  said  account-current  were  received  by  the  de- 
fendant in  due  course  of  mail,  shortly  after  said  7th  February, 
1881,  and  he  retained  said  account-current,  and  did  not  make 
any  objection  to  the  correctness  of  the  same  within  a  reason- 
able time  thereafter,  then  the  law  presumes  tliat  said  account 
is  correct,  and  the  defendant  is  bound  by  it,  unless  he  shows 
tliat  it  is  incorrect." 

The  plaintiffs  duly  excepted  to  the  refusal  of  the  charges 
asked,  and  they  now  assign  such  refusal  as  error,  together  with 
the  admission  of  the  evidence  to  which  they  excepted. 

McKleroy  &  Comer,  for  the  appellants,  cited  Langdon  v, 
Roane's  AdnCr^  6  Ala.  518;  Burns  v.  Oa?nphell,  71  Ala.  286  ; 
6  Wait's  Actions  &  Defenses,  427  et  seq. 

PuGH  &  Merrill, 'centra,  cited  Sanders  v.  Stokes,  30  Ala. 
432 ;  Pike  v.  Elliott,  36  Ala.  69 ;  Bryan  v.  Ware,  20  Ala. 
692 ;  Langdon  v.  Roane^s  AdwHr,  6  Ala,  518  ;  Burns  v.  Camp- 
Mi,  71  Ala.  286. 

STONE,  C.  J. — The  plaintiffs  had  their  business  residence 
in  Pennsylvania.  The  defendant  resided  in  Alabama.  In  the 
progress  of  the  trial,  the  defendant  offered  testimony — himself 
being  the  witness — that  he  had  furnished  to  the  plaintiffs  an 
itemized  account  of  the  claim  he  pleaded  in  set-off.  The  ac- 
count was  for  cotton,  alleged  to  have  been  sold  and  shipped  to 
plaintiffs,  on  which  defendant  claimed  there  was  a  balance  due 
him.  Witness  testified,  that  plaintiffs  retained  the  account, 
and,  while  they  objected  to  the  claim  on  other  grounds,  they 
made  no  objection  to  the  alleged  weights  of  the  cotton.  On 
cross-examination,  this  witness  stated  he  had  not  seen  the  cot- 
ton weighed,  but  that  the  weights  were  furnished  to  him  by 
the  public  weigher.  Plaintiffs  moved  to  reject  from  the  jury 
so  much  of  the  account  furnished,  as  related  to  the  weights 
of  the  cotton.  This  motion  was  overruled,  and  they  excepted. 
The  testimony  was  clearly  admissiijle,  as  part  of  the  account 
furnished,  and  as  some  evidence  tending  to  show  an  acquies- 
cence in  that  part  of  the  account  which  was  not  objected  to. 
2  Greenl.  Ev.  §  126.     The  weight  and  application  of  the  testi- 
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inony  should  have  been  raised  on  charges  asked.  Tliey  are 
not  presented  by  a  motion  to  exchide. 

It  is  undoubtedly  the  law,  that  if  a  debtor,  U*  whom  an  ac- 
count is  rendered,  retains  it  without  objection  for  an  unreason- 
able time,  this  is  enough  to  raise  the  presumption  tiiat  he  ad- 
mits its  correctness. — Ldtigdon  V.  Jioane,  C>  Ala.  518:  Bums 
V.  Campbell,  71  Ala.  2T1,  286.  It  is,  however,  only  evidence 
of  an  admission,  and  can  n3t  be  more  conclusive  than  an  ex- 
press admission  that  the  account  is  correct.  Either  is  subject 
to  disproof;  and  when  it  is  satisfactorily  shown  that  the  ac- 
count is  not  correct,  this  destroys  the  force  of  the  admission, 
and  shows  it  to  have  been  made  in  mistake.  This  is  the  rule, 
when  a  right  of  recovery  is  claimed  on  the  strength  of  such 
admission,  express  or  implied.  When,  however,  a  settlement 
has  been  made,  and  it  is  stMight  to  re-examine,  and  overcharge 
or  falsify  the  account,  to  authorize  relief,  there  must,  as  a 
general  rule,  appear  to  have  been  fraud,  or  gross  mistake  in  the 
reckoning. — 6  Wait's  Ac.  &  Def.  427. 

The  lirst  charge  asked  by  plaintiffs  states  the  principle  too 
strongly,  was  likely  to  mislead,  and,  on  that  account,  was 
rightly  refused.  The  second  charge  asked  is  still  more  objec- 
tionable. It  limits  the  right  to  resist  the  force  of  such  admis- 
sion to  cases  of  fraud.  The  Circuit  Court  laid  down  the  true 
doctrine  in  the  charge  given. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Campbell  v.  White. 

Bill  in  Fjiuity  for  Relief  against  Judgment  at  Tmw. 

1.  Ki/iiltahlfi  rflief  a{f<iiin*t  jtidf/menl  nt  Imr;  re/itnal  oj  couliHuatirf  on 
acroitnl  nf  sicknesit. — An  application  for  ucuiitiniiHiu'o  \h  addressecl  to  the 
diwretion  of  the  primary  court,  and  it^  refiiKal  is  neither  revi«able  on 
error  or  appeal,  nor  j^rotmi I  for  etpiitahle  relief  a^aiuMt  the  ju<l>jnient; 
cons«MHiently,  the  ilefen<liint  can  not  obtain  etpiitaMe  relief  against  the 
jiidf^ment  on  the  urouml  that  he  was  prevented  by  wicknesH  from  atlend- 
in>i  and  makinjr  <lefenw>  at  the  trial  term,  when  it  ap|H>arH  that  his  at- 
torney asked  a  continuance  on  that  ground,  and  the  court  refused  it. 

AiM'K.\L  from  the  Chancery  Court  of  Coffee. 
Heard  before  the  lion.  J«»iix  A.  Fostkr. 

J.  E.  P.  Fi-oi  K.NOV,  for  the  appellant,  citeil  Beadle  v.  Gra- 
ham, (U)  Ala.  102;  1  Brick.  Dig.  OOtJ,  ^370;  2  Story's  Pxjuity, 

§§81,887. 
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SOMERVILLE,  J. — We  can  sec  no  ground  for  the  interven- 
tion of  a  court  of  equity  in  the  present  case.  The  purpose  of 
the  bill  is  to  obtain  equitable  relief  against  a  judgment  at  law, 
in  the  nature  of  a  bill  for  a  new  trial.  Conceding  that  the 
complainant  shows  that  he. had  a  valid  defense  to  the  action  in 
which  the  judgment  was  rendered, — which  in  our  view  is  not 
made  clear — he  fails  to  show  that  he  was  prevented  from  making 
it  by  accident,  surprise,  mistake,  or  the  fraud  of  the  opposite 
party,  unmixed  with  negligence  on  iiis  own  part,  which  was 
essential  as  a  condition  precedent  to  equitable  interference. 
Beadle  v.  Graham,  66  Ala.  102;  Story's  Eq.  Jur.  §§  887-8;  1 
Brick.  Dig.  666,  §  376. 

It  is  shown  that  the  complainant  employed  an  attorney  to  de- 
feat this  action  in  the  Circuit  Court,  being  prevented  by  sickness 
from  attending  in  person.  An  application  for  continuance  was 
presented,  based  on  the  ground  of  such  absence,  rendered  nec- 
essary by  sickness;  and  this  was  overruled  by  the  presiding 
judge.  It  is  insisted  that  the  complainant  was  prevented  from 
making  his  defense  at  law  by  reason  of  the  accident  of  his 
sickness,  and  for  this  reason  relief  should  be  granted  him  in 
equity.  This  is  a  misapprehension  of  the  legal  relation  of  the 
facts.  The  immediate  fact  which  prevented  the  complainant 
from  making  his  defense  was  not  his  sickness,  or  his  absence 
occasioned  by  it ;  for,  if  the  cause  had  been  continued  to  another 
term,  these  obstacles  might  have  been  obviated.  It  was  rather 
the  action  of  the  law  court  in  refusing  the  application  for  a 
continuance.  The  exercise  of  this  power  was  entirely  discre- 
tionary with  the  Circuit  Court.  An  erroneous  exercise  of  it 
was  not  even  the  subject  of  review  on  direct  appeal  to  this 
court. — Humes  v.  O'  Bri/an,  74  Ala.  64.  Much  less  will  it  be 
reviewed  collaterally  by  a  court  of  equity,  as  it  is  sought  to  do 
in  this  proceeding.  Courts  of  equity  uniformly  refuse  to 
usurp  appellate  jurisdiction  by  interfering  to  grant  new  trials, 
upon  grounds  which  iiave  already  been  considered  and  adjudged 
at  law,  however  manifestly  erroneous  the  action  of  the  law  court 
may  have  been. — Oliver  v.  Bay  (4  Ohio,  175),  19  Amer.  Rep. 
Note,  603,  607 ;  Freeman  on  Judg.  §  486.  The  case  of  Gales 
V.  Shipp,  2  Bibb,  241,  is  an  authority  for  the  proposition,  that 
a  refusal  of  the  law  court  to  continue  a  cause  is  no  ground  for 
equitable  intervention. 

The  soundness  of  this  conclusion  is  subject  to  a  test  which 
would  seem  infallible.  The  Circuit  Court  itself  possesses,  by 
statute,  the  same  jurisdiction  to  grant  rehearings  of  its  own 
final  judgments  as  that  ordinarily  assumed  by  Chancery,  and 
in  precisely  the  same  class  of  cases,  provided  the  application  be 
made  within  four  months  from  the  rendition  of  judgment. 
Code,  1876,  §§  3161-3171 ;    Renfro  Bros.  v.  Merriman  (&  Co., 

Vol.  lxxvii. 
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71  Ala.  195.  If  the  complainant  had  presented  hi«  application 
to  the  court  in  which  the  judgment  was  rendered,  it  is  manifest 
that  the  case  would  resolve  itself  simply  into  an  effort  to  induce 
the  Circuit  Court  to  revoke  its  order  refusing  a  continuance; 
and  this  after  final   judj^ment  and  adjournment,  without  the 

f)re6entation  of  any  additional  facts  which  could  not  as  well 
jave  been  presented  to  the  attention  of  the  law  court  upon  the 
occasion  of  its  original  ruling. 

The  decree  of  the  chancellor  dismissing  the  bill  was  free  from 
error,  and  must  be  affirnied. 


Toiiiliii8on  r.  W^atkiiis. 

Bill  in  Ef/tiitj/  for  CancellatiMi  of  Deed ^  as  Cloud  on  Title. 

1.  Canrellation  of  deed  as  cloud  on  title;  when  refuted. — When  the 
complainant  ac<|uin'(l  his  p<>8sp«Hion  by  force  ami  arniH,  or  other  unlaw- 
ful means,  a  court  of  eiiuity  will  not  interfere  to  protect  it  by  cancelling 
a  (It-ed  as  a  cloud  on  his  title. 

2.  Cnnrrllatioti  of  roiueifanre  by  hui>fuind  and  wife;  ignorance  of  con- 
tents.— A  conveyance  of  the  wife's  property,  duly  execiit*^!  by  her  and 
her  linsbatxl,  will  not  l)e  ciincelle*!  and  set  aside,  at  her  instjtnce,  on 
averment  "  that  she  was  induced  and  pursuaded  by  her  said  husband  to 
sign  said  dee<l,  without  knowing  the  purport  and  effect  tliereof." 

Appkal  from  the  Chancery  Court  of  Conecuh. 

Heard  before  the  lion.  John  A.  Foster. 

The  original  bill  in  this  case  was  tiled  on  the  2Sth  February, 
18S0,  by  Mrs.  Georgiana  A.  Tomlinson.  the  wife  of  William 
D.  Tomlinson,  against  Henry  II.  Watkins,  Bryant  Johnson, 
and  said  William  D.  Tomlinson  ;  and  sought  the  cancellation 
of  a  deed  executed  by  said  Jt)hnson  to  said  Watkins,  convey- 
ing a  tract  of  land  of  which  the  complainant  had  possession,  as 
a  cloud  on  her  title ;  and  the  general  prayer  was  added,  for 
other  and  further  relief.  The  tract  of  land,  which  contained 
four  hundred  acres,  and  on  which  was  situated  a  saw  and  grist- 
mill, had  belonged  to  said  W.  1).  Tomlinson,  and  was  conveyed 
by  him,  by  deed  dated  March  l(»th,  1S»>8,  to  P.  I).  Page  and 
William  Beard,  as  trustees  for  his  wife,  in  consideration,  as  re- 
cited, of  his  indebtedness  to  her  for  moneys  and  proj>erty  \)c- 
longing  to  her  statutory  separate  estate,  which  he  had  wasted 
and  converted  to  his  own  use;  the  habendum  clause  l)eing  **to 
the  said  Page  and  Beard,  and  their  successors  in  office,  as  trus- 
tees of  the  said  (xeorgiana  Tomlinson,  in  trust  as  aforesaid,  to 
the  sole  and  separate  use  and  benefit  of  the  said  Georgiana,  her 


400  SUPREME  COURT  [Dec.  Term, 

[Tomlinson  v.  Watkins.] 

heirs  and  assigns  forever,  free  from  any  and  all  control  or  do- 
minion on  my  part  whatever ;  it  being  the  intention  of  this 
deed  that  the  same  shall  restore  to  her  said  trust  estate,  in  part, 
the  value  of  so  much  thereof  as  has  been  by  me  destroyed,  as 
herein  set  forth,  in  violation  of  my  duty  as  trustee  in  the  prem- 
ises, the  same  to  operate  in  perpetual  bar  of  myself  and  all 
other  persons  claiming  or  pretending  to  claim  by,  through,  or 
under  me."  On  the  5th  April,  1S73,  by  deed  of  that  date,  duly 
executed,  and  attested  by  two  witnesses,  Tomlinson  and  wife 
conveyed  an  undivided  half  interest  in  said  tract  of  land  to  said 
Bryant  Johnson,  on  the  consideration,  as  therein  recited,  of  one 
thousand  dollars  in  hand  paid;  but  the  bill  alleged,  that  said 
Johnson  also  executed  and  delivered  toTc^nlinson,  as  part  of  the 
consideration,  his  three  promissory  notes  for  $606.66  each,  pay- 
alJe  to  the  complainant,  and  three  other  notes  for  the  same 
amount,  payable  to  James  Cunningham,  to  whom  said  Tomlin- 
son was  ir.debted,  and  to  whom  said  three  notes  were  delivered  by 
him ;  and  that,  to  secure  the  payment  of  these  several  notes, 
Johnson  and  his  wife  executed  to  said  Tomlinson  and  Cunning- 
ham a  mortgage  on  said  tract  of  land,  with  the  mill  and  im- 
provements. A  copy  of  the  deed  from  Tomlinson  and  wife  to 
Johnson  was  made  an  exhibit  to  the  bill,  and  also  a  copy  of  the 
mortgage  executed  bv  Johnson  to  Tomlinson  and  Cunninorham. 
As  shown  by  these  exhibits,  the  deed  recites  a  consideration  of 
one  thousand  dollars  in  hand  paid,  and  does  not  mention  the 
notes;  and  the  mortgage  purports  to  be  given  to  secure  only 
the  three  notes  payable  to  Cunningham, 

The  original  bill  alleged,  that  the  sale  and  conveyance  to 
Johnson  "  was  made  without  the  knowledge  or  consent  of  your 
oratrix,  and  she  has  never  realized  anything  from  said  sale,  nor 
has  her  said  husband,  as  her  trustee,  received  any  consideration 
in  her  behalf;"  but,  by  amendment,  these  allegations  were 
struck  out,  and  the  following  inserted  :  "  Oratrix  further  states 
and  avers,  that  she  was  induced  and  persuaded  by  her  said  hus- 
band to  sign  said  deed,  without  knowing  the  purport  and  effect 
thereof;  that  she  did  not  then,  and  has  never  since,  realized  or 
received  anything  from  said  sale,  nor  has  her  said  husband,  as 
her  trustee,  received  any  consideration  in  her  belialf ;  that  the 
only  money  realized  on  said  sale  was  the  amount  paid  to  said 
Cunningham  by  said  Johnson  on  said  mortgage,  as  heretofore 
alleged  ;  and  that  said  deed  was  delivered  by  her  said  husband 
to  said  Johnson,  who  thereupon  went  into  the  possession  of  said 
land." 

On  the  same  dav  this  deed  and  mortgage  were  executed 
(April  5th,  1873),  another  deed  was  executed  to  said  Johnson 
by  said  James  Cunningham,  who  claimed  to  have  bought  an 
interest  in  the  land  at  sheriff's  sale  against  said  Tomlinson,  and 
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who  conveyed  by  his  deed  an  undivided  half  interest;  the 
purchase-money  l^eing  secured  and  paid  by  the  three  notes 
above  mentioned.  Johnson  continued  in  the  possession  of  the 
land  until  May  18th,  1874,  when  he  sold  the  property  to  said 
Tomlinson  and  H.  II.  Watkins,  who  wished  to  form  a  partner- 
ship in  the  mill  business.  The  agreed  purchase-money  was 
$2,606,  of  which  amount  Watkins  advanced  $666,  and  Tomlin- 
son paid  the  residue  with  the  three  notes  above  mentioned, 
which  had  been  taken  payable  to  Mrs.  Tomlinson,  the  com- 
plainant ;  but  the  agreement  was,  that  each  party  was  to  have 
an  erjual  interest  in  the  land  and  hiill  property.  On  the  same 
day  (May  18th,  1874),  Johnson  and  his  wife  executed  a  deed 
conveying  the  entire  property  to  said  Watkins,  on  the  recited 
consideration  of  $300;  and  another  deed  conveying  the  entire 
propert}-  to  the  complainant,  on  the  recited  consideration  of 
$2,000.  This  is  the  conveyance  under  which  the  complainant 
claimed  the  property,  and  the  conveyance  to  Watkins  is  the 
deed  which  she  asked  to  have  cancelled  as  a  cloud  on  her  title. 

Tomlinson  and  Watkins  carried  on  the  mill  business  as 
partners  for  several  years,  but  finally  disagreed,  and  a  bill  was 
filed  to  settle  their  partnership  matters.  On  the  evening  of 
the  8th  NovetiilKjr,  1879,  the  complainant  took  possession  of 
the  property,  her  son  acting  as  her  agent;  and  she  was  in 
possession  when  her  bill  was  filed.  Watkins  stated  in  his 
answer,  and  also  testified  as  a  witness  in  his  own  behalf,  that 
the  possession  was  taken  forcibly,  several  of  the  party  being 
armed  with  guns  and  pistols,  and  making  threats  of  violence  if 
any  resistance  were  offered;  while  the  complainant's  witnesses 
denied  that  any  force  or  threats  were  used,  and  said  that  the 
persons  present  at  the  time,  who  had  guns,  had  been  out  duck- 
iiunting,  and  stopped  at  the  mill  by  chance. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill,  holding  that  Tomlinson's  deed  to  Page  and 
Beard,  as  trustees,  created  an  equitable  separate  estate,  which 
the  complainant  might  charge  or  convey  without  restriction  ; 
and  that  neither  tlje  allegations  of  the  bill,  nor  the  proof, 
showed  any  ground  for  setting  aside  the  deed  to  Bryant  John- 
son. The  complainant  appeals  from  this  decree,  and  here  as- 
signs it  as  error. 

(ivA).  It.  Fa  KX II  AM,  and  St  all  worth  &  Burxktt,  for  ap- 
pellant. 

S.  J.  CuMMi.\(i,  and  I*.  D.  BiiWLKS,  contra. 

STONE,  C.  J. — It  is  very  questionable  if  the  possession  of 
the  complainant  was  not  acquired  under  such  circumstances  as 
26 
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that  chancery  will  not  lend  its  aid  for  its  protection. — Tumley 
V.  Ilanna,  67  Ala.  101. 

One  purpose  of  this  bill  is  to  avoid  the  force  of  a  convey- 
ance to  Bryant  Johnson,  made  by  Tomlinson  and  vi'ife  (the 
latter  the  complainant  in  this  suit)  in  April,  1873.  That  deed 
conveyed  only  an  undivided  half  interest  in  the  lands  in  con- 
troversy. The  averments  of  the  bill  do  not  make  a  case  for 
setting  aside  that  conveyance ;  and  if  they  did,  there  is  a  fatal 
want  of  proof  to  make  out  this  feature  of  the  case. — Miller  v. 
Marx,  55  Ala.  322 ;  Coleman  v.  Smith,  Ih.  368 ;  Dawson  v. 
Burrus,  73  Ala.  Ill ;    Yonge  v.  Hooper,  Ih.  119. 

Johnson  and  wife  conveyed  the  property  to  Watkins,  the 
appellee,  and  thereby  conveyed  to  him  all  the  title  acquired  by 
the  deed  of  Tomlinson  and  wife.  This  was,  at  least,  a  convey- 
ance of  the  legal  title  to  an  undivided  half  of  the  land.  The 
chancellor  did  not  err  in  refusing  to  vacate  the  deed  to  Wat- 
kins, for  more  reasons  than  one.  First,  it  vested  a  legal  title 
in  the  latter,  subject,  perhaps,  to  any  claims  Mrs.  Tomlinson 
may  have  under  the  contract  with  Johnson.  If  it  be  supposed 
the  legal  title  had  re-vested  in  Mrs.  Tomlinson,  because  the 
mortgage  given  by  Johnson  was  over-due,  and  not  paid,  the  an- 
swer is  two-fold  :  The  mortgage  is  made  to  W.  D.  Tomlin- 
son and  Cunningham — not  to  her ;  and  in  equity,  a  mortgage 
is  only  a  security  for  money,  and  this  is  a  proceeding  in  equity. 
Toomer  v.  Randolph,  60  Ala.  356,  Second,  the  deed  contains 
covenants  of  warranty,  giving  to  Watkins  a  right  of  action 
against  Johnson,  in  the  event  of  his  eviction. 

The  bill  in  this  case,  as  framed,  entitles  the  complainant  to 
no  relief,  and  the  chancellor  did  not  err  in  dismissing  it.  It 
would  seem  that  Mrs.  Tomlinson,  if  she  desires  it,  is  entitled  to 
a  quit-claim  re-conveyance  of  an  undivided  half  of  the  land,  or 
a  declaration  that  the  deed  to  Watkins  vests  in  him  only  an  un- 
divided half  interest.  He  claims  only  that  much.  I3ut  this 
bill  is  wanting  in  necessary  frame  and  averments  to  obtain 
such  relief.  It  may  be,  also,  that  she  can  enforce  her  claim 
for  the  purchase-money  promised  by  Johnson,  and  never  paid 
by  him ;  but  it  seems  W.  D.  Tomlinson  employed  those  notes 
in  re-purchasing  the  lands  in  joint  adventure  with  Watkins. 
That  half  interest,  it  is  shown,  was  purchased  for  Mrs.  Tom- 
linson's  benefit.  This  record  fails  to  show  that  Watkins  has 
violated  any  of  the  stipulations  he  entered  into. 

The  decree  of  the  chancellor  is  affirmed. 
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Perkins,  I^lviiii»'ston  «&  Post  r.  Brier- 
field  Iron  dc  Coal  Co. 

Bill  in  Rjuity  hy  Judgment  Creditors^  to  set  aside  Mortaage^ 
or  have  it  declared  Genei'al  As»ig7wient,  a7ul  for  Sale  of 
Property. 

1.  Who  Qre  necessary  parties  to  bill;  general  rule. — The  peneral  rule  in, 
that  all  persons  who  are  interested,  legally  or  l>eneficially,  in  thesuhject- 
matter  of  the  suit,  whose  rij^hts  or  interests  are  affecte«l,  or  sought  to  be 
cont-luded  hy  the  decree,  are  necessary  parties  to  the  hill ;  and  persons 
who  are  shown  to  have  once  had  an  interest,  which  would  be  materially 
affected  by  the  decree,  must  be  brought  in  as  parties,  unless  it  is  also 
shown  that  their  interest  has  ceased,  or  has  become  vested  in  some 
other  person  who  is  a  party. 

2.  Same;  innrtnaqees,  and  assignees. — Junior  mortgagees  are  necessary 
parties  to  a  bill  filed  by  judgment  creditors,  seeking  to  set  aside  a  prior 
mortgage,  or  to  have  it  declared  a  general  assignment,  asserting  a  su- 
perior lien  on  the  property  conveyed,  and  asking  to  have  it  sold  for  the 
satisfaction  of  their  judgments ;  and  an  averment  that  another  person, 
who  is  made  a  party,  claims  to  be  the  owner  of  the  junior  mortgage, 
does  not  obviate  the  necessity  of  bringing  in  the  mortgagee  himself,  as 
the  holder  of  the  legal  title. 

3.  Lien  of  judgment  and  execution. — Under  our  statutes,  a  judgment 
is  not  a  lien  on  the  defendant's  property,  real  or  personal,  but  a  lien  is 
created  by  the  issue  of  an  execution  and  its  delivery  to  the  sheriff  (Code, 
§  3210) ;  which  lien  continues,  so  long  as  executions  are  regularly  issued 
without  the  lapse  of  an  entire  term  ;  but,  when  the  lien  has  been  once 
lost,  by  the  lapse  of  an  entire  term  without  an  execution,  it  can  not  be 
revived,  so  as  to  give  it  continuous  force  as  if  there  had  been  no  chasm, 
though  a  new  lien  may  be  acquired  by  a  subsequent  execution. 

4.  Failure  to  issue  execution  for  ten  years. — When  ten  years  have 
elapsed  without  the  issue  of  an  execution,  the  plaintiff  is  not  entitled  to 
an  execution  without  a  revivor  of  the  judgment  (Code,  ^  3173-74), 
though  an  execution  so  issued  may  be  only  voidable  only ;  and  the  judg- 
ment being  inoperative  and  dormant  unless  revived,  the  plaintiff  stands, 
in  a  court  of  equity,  as  a  creditor  by  simple  contract  only. 

5.  Lien  of  judgments  of  Federal  courts. — In  the  absence  of  legislation 
by  Congress,  the  lien  of  judgments  rendered  by  the  Federal  courts  de- 
pends on  State  laws;  and  by  express  provision  (U.  .S.  Rev.  Stat.,  ^%7), 
the  lien  of  such  judgments  ceases  "in  the  same  manner,  and  at  like 
periods,"  as  the  judgments  of  the  State  courts. 

Appeal  from  the  Chancery  Court  of  Bibb. 

Heard  before  tlie  Hon,  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  on  the  25th  September,  1883, 
by  Perkins,  Livingston  &  Post,  late  partners  carrying  on  a 
mercantile  business  in  the  city  of  New  York,  and  J.  F.  John- 
ston, as  complainants,  claiming  to  be  judgment  creditors  of  the 
Brierfield  Iron  Works  Company,  a  private  corporation  organ- 
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ized  under  the  laws  of  this  State,  against  the  said  corporation, 
and  several  other  persons  who  claimed  interests  in  property 
which  had  belonged  to  it;  and  sought,  principally,  to  have  the 
property  subjected  by  sale  to  the  satisfaction  of  the  complain- 
ants' judgments.  The  said  corj)oration  was  organized  under  an 
act  of  the  (Tcneral  Assembly  of  Alabama,  approved  January 
2Sth,  18()7,  entitled  "An  act  to  incorporate  the  Brieriield  Iron 
Works  Company  of  the  county  of  Bibb." — Sess.  Acts  18G6-7, 
pp.  229-31.  Said  corporation  became  indebted,  soon  after 
its  organization,  to  said  Perkins,  Livingston  &  Post,  then 
doing  business  as  partners  in  New  York  ;  and  an  action  being 
brought  on  this  indebtedness,  in  the  District  Court  of  the 
United  States  at  Montgomery,  they  recovered  a  judgment 
against  said  corporation,  on  the  30th  May,  1870,  for  $2,360.96. 
An  execution  was  issued  on  this  judgment,  on  the  19th  Sep- 
tember, 1870,  and  was  levied  on  certain  lands  belonging  to  the 
defendant ;  but,  for  reasons  unknown  to  complainants,  no  sale 
was  made  under  the  levy,  and  no  other  execution  was  ever 
levied  on  the  judgment.  In  March,  1867,  said  corporation 
became  indebted  to  the  First  National  Bank  of  Selma,  which 
afterwards  suspended  and  ceased  to  do  business,  C.  Cadle  being 
appointed  receiver  of  its  property  and  assets;  and  said  Cadle, 
as  such  receiver,  recovered  a  judgment  against  said  corporation, 
in  the  District  Court  of  the  United  States  at  Montgomery,  on 
the  26th  May,  1869,  for  $7,501.77.  An  execution  was  issued 
on  this  judgment,  on  the  18th  September,  1869,  which  was 
levied  on  the  same  lands  ;  but  no  sale  was  made,  for  want  of 
time.  An  alias  execution  was  issued  on  the  17th  October, 
1870,  and  placed  in  the  hands  of  the  marshal,  but  no  levy  was 
made  under  it;  and  Sijyluries  execution  was  issued  on  the  2d 
December,  1882,  which  was  returned  by  the  marshal.  May 
7th,  1883,  "No  property  found."  J.  F.  Johnston,  one  of  the 
complainants,  purchased  this  judgment,  and  was  the  owner  of 
it  when  the  bill  was  Hied ;  and  it  was  alleged  that  each  of  said 
judgments  was  wholly  unsatisfied. 

On  the  1st  January,  1867,  before  the  organization  of  said 
corporation,  but  in  anticipation  thereof,  F.  S.  Lyon  and  others, 
the  principal  corporators,  borrowed  ^22,400,  "for  the  benefit 
of  said  corporation  thereafter  to  be  organized,"  from  John  T. 
Walton,  and  executed  to  him  their  promissory  note  for  the 
amount,  dated  January  1st,  1867,  and  payable  twelve  months 
afterdate.  On  the  19th  March,  1867,  after  the  organization 
of  the  corporation,  and  after  the  creation  of  the  debts  held  by 
the  complainants,  said  corporation  executed  its  mortgage  to 
said  Walton,  "wherein  and  whereby  it  conveyed  to  said  Walton 
substantially  all  the  property  owned  by  it,  real,  personal  and 
mixed,  to  secure  the  payment  of  said  "note  for  $22,400."  As 
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to  this  mortgage  the  bill  alleged,  "that  there  was  no  indul- 
gence given,  no  consideration  paid,  no  benefit  acquired  by 
said  corporation,  and  no  detriment  sustained  by  said  Walton 
in  the  acquirement  of  said  mortgage  ;  that  said  mortgage  was 
signed  by  said  corporation  by  its  president,  but  was  not  attested, 
nor  acknowledged,  and  was  filed  for  record  in  this  condition, 
to-wit,  on  the  25th  Marcli,  1867,  and  was  recorded  ;  that  after- 
wards, as  orators  are  advised,  to-wit,  in  the  month  of  April, 
1867,  it  was  acknowledged  by  said  president  of  said  corpora- 
tion, l>efore  a  notary  public,  but  was  never  again  filed  for 
record  or  recorded  after  such  acknowledgment ;  that  orators 
acquired  their  said  judgments  against  said  corporation  without 
any  notice  of  said  Walton  mortgage,  and  neither  they,  nor  any 
one  of  them,  nor  the  said  C.  Cadle,  had  any  notice  of  the 
execution,  acknowledgment,  delivery  or  record  of  said  Walton 
mortgage,  until  within  the  presentyear,  when  they  were  infonned 
thereof." 

In  April,  1867,  as  the  bill  further  averred,  said  corporation 
executed  and  delivered  to  E.  A.  Glover  a  mortgage  on  all  of  its 
said  lands,  to  secure  the  payment  of  its  promissory  note  for 
$10,666.66;  which  mortgage  was  duly  acknowledged  and  re- 
corded, "  and  John  C.  Webb  now  claims  to  own  said  note  and 
mortgage."  In  May,  1867,  said  corporation  executed  and  de- 
livered another  mortgage  on  all  of  its  lands,  to  John  Collins,  to 
secure  the  payment  of  a  note  for  $14,504.57  ;  which  said  mort- 
gage was  duly  acknowledged  and  recorded,  "  and  Charles  W. 
Collins  now  claims  to  own  the  said  note  and  mortgage."  In 
June,  1867,  said  corporation  executed  and  delivered  another 
mortgage  on  all  of  said  lands,  to  W.  B.  Inge,  to  secure  the  pay- 
ment of  a  promissory  note  for  $5,000 ;  which  said  mortgage 
was  dul}'  acknowledged  and  recorded,  and  the  executors  of  the 
last  will  and  testament  of  said  W.  B.  Inge  "  now  claim  to  own 
said  note  and  mortgage."  p]ach  of  these  mortgages,  the  bill 
further  alleged,  '•  conveyed  substantially  all  the  property  then 
owned  and  possessed  by  said  corporation,  and  each  was,  under 
the  laws  of  this  State,  as  to  the  creditors  of  said  corporation,  a 
general  assignment." 

On  the  25th  P^bruary,  1870,  as  the  bill  further  averred, 
Lyon,  Whitfield,  James  Crawford  and  others,  stockholders  in 
said  corporation,  purchased  said  note  and  mortgage  from  Wal- 
ton, and  took  an  assignment  thereof  to  said  Crawford  for  their 
joint  benefit ;  and  Crawford  thereupon  signed  an  instrument  of 
writing,  which  specified  the  amounts  paid  by  each  of  the  par- 
ties, and  stipulated  that  the  property  was  held  by  him,  in  trust 
for  their  benefit,  in  proportion  to  the  sum  paid  by  each  re- 
spectively. Copies  of  these  instruments  were  niade  exhibits  to 
the  bill.     In  November,  1874,  J,  F.  Griffin,  one  of  the  stock* 
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holders  and  beneficial  owners  of  the  Walton  note  and  mortgage, 
filed  a  bill  in  chancery  against  the  corporation,  the  other  stock- 
holders, and  the  owners  of  the  other  mortgages  above  men- 
tioned, asking  a  foreclosure  of  the  several  mortgages  and  a  sale 
of  the  property  ;  but,  at  the  instance  of  said  Lyon  and  the 
other  holders  of  the  Walton  note  and  mortgage,  who  repre- 
sented that  the  corporation  was  about  to  execute  a  deed  of  trust 
on  all  of  its  property  for  the  benefit  of  its  creditors,  this  suit 
was  not  prosecuted  to  a  hearing.  Accordingly,  on  the  30th 
November,  1874,  said  corporation  executed  a  deed  conveying 
substantially  all  of  its  property  to  E.  W.  Pettus  and  J.  T.  Jones 
as  trustees,  and  "  providing  substantially  for  the  payment  of  all 
its  debts,"  including  the  complainants'  judgments,  "  but  not  un- 
dertaking to  establish  the  priorities  of  the  several  creditors  as 
between  themselves  ; "  and  this  trust  was  accepted  by  said  J. 
T.  Jones,  one  of  the  trustees  therein  named.  The  complainants 
were  never  consulted  about  the  execution  of  this  deed,  and  they 
had  no  notice  of  it,  except  as  they  may  be  charged  with  no- 
tice by  its  registration  ;  and  the  deed  has  never  been  foreclosed. 

In  March,  1876,  said  Crawford  advertised  the  lands  for 
sale  under  the  power  contained  in  the  mortgage  to  Walton ; 
and  at  the  sale  made  by  him,  by  agreement  among  all  the  bene- 
ficial owners  of  said  note  and  mortgage,  the  lands  were  bid  in 
by  Lyon  and  Browder,  two  of  said  beneficial  owners,  in  trust 
for  themselves  and  the  others,  and  were  conveyed  to  them  by 
said  Crawford.  Afterwards,  during  the  year  1880,  Lyon  and 
Browder  entered  into  an  agreement  with  C.  C.  Huckabee, 
"  which  was,  substantially,  that  he  was  to  effect  a  sale  of  the 
said  lands  and  property  for  the  sum  of  $50,000,  and,  in  the 
event  he  succeeded  in  doing  so,  they  were  to  pay  him  $5,000  ;" 
and  in  January,  1881,  Huckabee  having  negotiated  with  W.  D. 
Carter  and  A,  K.  Sheppard  for  the  sale  of  a  part  of  said  lands 
at  the  price  of  $50,000,  Lyon  and  Browder  conveyed  all  the 
lands  to  him  by  quit-claim  deed,  and  he  conveyed  a  part  to  said 
Carter  and  Sheppard,  receiving  $50,000  in  money  and  notes, 
which  he  paid  over  and  delivered  to  said  Lyon  and  Browder, 
retaining  $5,000  for  his  compensation.  Afterwards,  Huckabee 
sold  and  conveyed  the  residue  of  said  lands  to  the  Brierfield 
Iron  and  Coal  Company,  another  corporation  organized  under 
the  laws  of  Alabama  ;  and  said  corporation  subsequently  bought 
from  Carter  and  Sheppard  the  lands  conveyed  to  them  by  said 
Huckabee.  Of  the  agreed  purchase-money  of  the  lands,  said 
corporation  owed  $20,000  for  the  lands  bought  from  Huckabee, 
and  $50,000  for  the  residue. 

The  bill  charged  that  the  mortgage  to  Walton  was  without 
consideration,  and  void  as  against  the  complainants  ;  that  the 
sale  and  conveyance  by  Crawford  to  Lyon  and  Browder  was 
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also  void,  and  passed  no  interest  as  against  the  complainants, 
and  that  each  of  the  other  mortgages  was  subordinate  to  the 
complainants'  rights  as  judgment  creditors.  The  two  corpo- 
rations, Huckabee,  Pettus  and  Jones  as  trustees,  Charles  W. 
Collins,  John  C.  Webb,  and  the  executors  of  the  last  will  and 
testament  of  W.  B.  Inge,  deceased,  were  made  defendants  to 
the  bill ;  and  the  prayer  was  expressed  in  these  words :  "  Your 
orators  pray  that,  on  the  hearing  of  this  cause,  your  honor  will 
cause  an  account  to  be  taken  of  what  is  severally  due  them 
from  said  Brierfield  Iron  Works  Company,  and,  in  default  of 
payment  thereof,  will  decree  that  the  said  Walton  mortgage 
was  and  is  void  as  to  them,  and  that  the  equity  of  your  orators 
is  superior  to  all  others,  and  that  the  said  lands  be  sold  to  sat- 
isfy their  said  debts  ;  or,  if  your  orators  are  mistaken  in  regard 
to  the  validity  of  said  Walton  mortgage,  and  as  to  said  sale  by 
Crawford,  that  your  honor  will  decree  that  said  mortgage  to 
Walton  was  and  is  a  general  assignment,  and  will  cause  said 
lands  to  be  sold  and  distributed  in  this  court  among  the  credit- 
ors of  said  company  according  to  their  several  equities  ;  or,  if 
your  honor  shall  think  that  your  orators  are  not  entitled  to  the 
relief  above  prayed,  that  your  honor  will  decree  that  they  have 
a  right  to  subject  to  the  satisfaction  of  their  debts  the  amount 
still  due  from  said  Brierfield  Coal  and  Iron  Company,  as  herein 
above  alleged,  and  direct  the  same  to  be  paid  into  this  hon. 
court,  and  distributed  under  its  direction  ; "  and  the  general 
prayer,  for  other  and  further  relief,  was  added. 

A  decree  p7'0  confesso  was  entered  against  Huckabee,  but 
was  afterwards  set  aside  ;  and  he  then  filed  a  demurrer  to  the 
bill,  assigning  several  causes  of  demurrer,  which  were  in  sub- 
stance, these :  1st,  the  want  of  necessary  parties,  because 
neither  Carter,  nor  Walton,  nor  Glover,  nor  John  Collins  was 
made  a  party  ;  2d,  that  complainants'  judgments  are  dormant, 
and  no  execution  could  lawfully  issue  upon  them  ;  3d,  thjit  the 
complainants  do  not  show  that  they  are  judgment  creditors. 
The  chancellor  sustained  the  demurrer  on  all  the  grounds  as- 
signed, except  as  to  the  necessity  of  making  Walton  a  party ; 
and  his  decree  is  now  assigned  as  error  by  the  complainants. 

Johnston  &  Nelson,  for  appellants. 

Pettus  &  Pettus,  contra.     (No  briefs  on  file.) 

CLOPTON,  J. — We  find  in  the  record  a  demurrer  to  the 
bill,  filed  February  6th,  1884,  by  the  Brierfield  Iron  and  Coal 
Company  and  Caswell  C.  Huckabee ;  but,  as  it  appears  that,  at 
that  time,  there  was  a  decree  pro  confesso  against  Huckabee, 
which  was  subsequently  set  aside,  and  thereafter  a  separate  d^ 
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murrer  filed  by  him,  and  as  the  decree  from  which  the  appeal 
is  taken  appears  to  have  been  on  the  separate  demurrer,  we 
shall  restrict  our  consideration  to  the  grounds  of  the  demurrer 
Hied  after  the  dearee pro  confesso  was  set  aside;  assuming  that 
the  lirst  was  abandoned,  or  not  insisted  on,  having  been  irreg- 
ularly filed. 

The  purposes  of  the  bill  seem  to  be  three-fold :  Ist,  to  have 
the  mortgage  to  Walton  declared  void  as  against  complainants, 
and  the  property  of  the  Brierfield  Iron  and  Coal  Company 
sold  for  the  satisfaction  of  their  judgments,  as  having  a  prior 
lien ;  2d,  failing  in  this,  to  have  the  mortgage  to  Walton  de- 
clared a  general  assignment,  and  the  proceeds  of  the  property 
distributed  according  to  the  equities  of  the  parties ;  3d,  to  en- 
force the  deed  of  trust  to  Pettus  and  Jones,  and  have  the  prop- 
erty sold,  the  assets  marshalled,  and  the  priorities  of  the  par- 
ties determined.  And  failing  in  these  main  purposes,  the  bill 
seeks  to  have  the  amounts  alleged  to  be  due  to  Carter  and 
Huckabee  by  the  company,  for  the  purchase-money  of  the  lands 
on  a  re-sale,  appropriated  to  the  payment  of  the  judgments  of 
complainants.  No  question  as  to  the  character  of  the  bill  is 
raised  by  the  demurrer. 
^  -  It  is  a  general  rule,  that  all  persons  who  are  legally  or  bene- 
ficially interested  in  the  subject-matter  of  the  suit — who  have 
a  legal  or  equitable  estate,  and  whose  rights  and  interests  are 
to  be  affected,  or  sought  to  be  concluded  by  the  decree — are 
necessary  parties  to  the  bill.  It  is  manifest  from  the  allega- 
tions of  the  bill,  that  Glover,  John  Collins  and  Carter  are,  each, 
either  legally  or  beneficially  interested  in  the  subject-matter  of 
the  suit,  and  that  their  rights  and  interests  would' be  materially 
affected  by  a  decree  in  favor  of  complainants.  The  bill  shows 
that,  after  the  making  of  the  mortgage  to  Walton,  the  company 
executed,  in  April,  1867,  a  mortgage  to  (rlover,  and  another 
mortgage,  in  May,  1867,  to  John" Collins,  all  three  covering  the 
same  property,  and  conveying  substantially  all  the  property  of 
the  company  :  that,  subsequently  to  the  execution  of  the  deed 
of  trust  to  Pettus  and  Jones,  the  property  was  sold  under  the 
Walton  mortgage,  and  purchased  by  the  then  beneficial  owners 
of  the  mortgage,  who  conveyed  to  Huckabee  for  the  purpose 
of  enabling  him  to  effect  a  sale  of  the  property  ;  that  Huckabee 
afterwards  sold  a  part  of  the  lands  to  Carter  and  Sheppard,  who 
re-sold  to  the  company,  for  which  the  company  is  still  indebted 
to  Carter  and  Huckabee  respectively.  It  is  "thus  shown  that 
Glover  and  Collins  are  mortgagees,  invested  with  whatever 
right  and  title  the  company  held,  at  the  time  their  mortgages 
were  executed,  to  the  property  sought  to  be  subjected  to  a  iTen 
in  favor  of  complainants,  claimed  to  be  superior,  or  to  be  sold 
and  the  proceeds  distributed  among  the  creditors  according  to 
Vol.  lxxvii.  ^  ^ 
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their  equities,  nnder  the  operation  of  the  Walton  mortgage  as 
a  general  assignment;  and  that  the  comphiinants  claim  to  liavc 
the  amount  due  by  the  company  to  Carter  appropriated  to  tiie 
satisfaction  of  tfjeir  judgments.  It  is  true,  no  special  relief  is 
prayed  against  Carter,  eo  nomine ;  but  the  bill  alleges  the  facts, 
on  which  such  application  of  the  money  may  be  claimed  under 
the  general  prayer.  j 

When  the  allegations  of  the  bill  show  that,  at  some  prior 
time,  persons  who  are  not  made  parties,  had  an  interest  which 
would  be  materially  affected  by  the  decree,  its  continuance  is 
presumed;  and  it  is  incumbent  on  the  complainant,  if  he  would 
be  relieved  of  the  necessity  to  make  them  parties,  to  show  by 
appropriate  averments  a  cessation  of  the  interest.  It  is  not 
necessary,  as  counsel  insist,  for  the  demurrant  to  show  that  such 
person  has  never  parted  with  his  interest,  in  order  to  avail  him- 
self of  the  objection  of  a  want  of  necessary  parties.  By  alleg- 
ing the  interest  or  facts,  that  make  it  apparent,  the  complain- 
ants make  a  ^Wma  yi2Ci«  case  against  themselves.  The  aver- 
ment that  some  other  person,  who  is  made  a  party,  claims  to 
be  the  owner  of  tlie  mortgage,  is  not  sufficient.  The  person 
having  the  legal  title,  though  he  may  not  have  a  beneficial  in- 
terest, must  be  made  a  party,  so  that  the  legal  title  may  be  bound 
by  the  decree.  When  a  bill  is  brought  by  tlie  assignee  of  a 
judgment  or  diose  in  action^  the  assignor,  or  other  person  hav- 
ing the  legal  title,  must  be  made  a  party,  and  no  decree  will  be 
rendered  in  his  absence. — Laioson  v.  Ala.  Ware/ionse  Co.,  73 
Ala.  289.  To  dispense  with  the  necessity  of  making  a  mort- 
gagee of  real  estate  a  party,  the  bill  must  show  that  his  interest 
and  title  to  the  land  has  passed  out  of  him,  by  an  instrument 
containing  apt  and  appropriate  words  of  conveyance;  and  it 
will  not  be  seriously  contended  that  the  money  claimed  by  Car- 
ter can  be  taken  from  him,  and  applied  to  the  demands  of  com- 
plainants, without  giving  him  an  opportunity  to  contest,  and 
show  his  right  to  the  money. 

It  is  well  settled  by  the  decisions  of  this  court,  that,  under 
our  statutes,  a  judgment  has  no  lien  on  the  property  of  the  de- 
fendant, real  or  personal. — Danev.  AtcArthui\  57  Ala.  448; 
VarlisU  V.  Goodwin,  68  Ala.  137.  The  issue  of  an  execution, 
and  its  delivery  to  the  sheriff,  are  necessary  to  create  a  lien, 
which  continues  until  there  occurs  the  lapse  of  an  entire  term 
without  another  having  been  issued. — Code,  §  3210.  Where 
the  lien,  which  was  originated  by  the  issue  of  an  execution,  is 
lost,  by  suffering  an  entire  term  to  lapse  without  the  issue  of 
another,  it  requires  a  new  execution  to  create  a  lien,  which, 
"in  such  case,  will  be  a  new  lien,  not  a  revivor  of  the  last 
lien  " — a  new  lien,  commencing  from  the  time  the  new  execu- 
tion is  received  by  the  sheriff. — Gamble  v.  J^oicler,  68  Ala.  576. 
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The  levy  of  the  last  execution  on  lands  does  not  obviate  the 
effect  of  a  failure  to  have  successive  issues,  as  required  by  the 
statute.  An  execution  lien  on  land  constitutes  no  property  or 
right  in  the  land  itself.  Speaking  of  a  judgment  lien,  it  has 
been  said  :  "  It  only  confers  a  right  to  levy  on  the  same,  to 
the  exclusion  of  other  adverse  interests  subsequent  to  the  judg- 
ment ;  and  when  the  levy  is  actually  made  on  the  same,  the 
title  of  the  creditor  for  this  purpose  relates  back  to  the  time  of 
the  judgment,  to  cut  out  intermediate  incumbrances.  Subject 
to  this  charge,  the  defendant  may  convey  the  land.  A  judg- 
ment creditor  has  no  jus  in  re,  but  a  mere  power  to  make  his 
general  lien  effectual  by  following  up  the  steps  of  the  law. 
What  law?  The  law  which  authorizes  the  judgment,  and  the 
issuing  of  the  process,  through  which  means  the  judgment  may 
be  satisfied.  A  failure  to  do  this,  releases  the  charge  on  the 
property," — Ma^ingill  v.  Downs,  7  How.  760.  A  judgment, 
when  an  entire  term  has  elapsed  without  the  issue  of  an 
execution,  is  necessarily  a  judgment  without  a  lien,  until  a  new 
execution  has  been  issued. 

Section  3173  of  the  Code  provides:  "When  execution  has 
been  issued  on  a  judgment  within  a  year  after  its  rendition,  and 
has  not  been  returned  satisfied,  another  execution  may  be  issued 
at  any  time  witiiin  ten  years  after  the  test  of  the  last,  without 
a  revival  of  the  judgment."  And  by  section  3174  :  "  If  ten 
years  have  elapsed  from  the  rendition  of  the  judgment,  without 
the  issue  of  an  execution,  or  if  ten  years  have  elapsed  since 
the  date  of  the  last  execution,  tlie  judgment  must  be  presumed 
to  be  satisfied,  and  the  burden  of  proving  that  it  is  not  satisfied 
is  cast  on  the  plaintiff."  At  the  common  law,  when  the  plaintiff 
delayed  suing  out  execution  beyond  a  year,  the  presumption 
arose  that  the  judgnu-iit  had  been  satisfied,  or  from  some  super- 
vening cause  it  was  not  to  have  effect ;  and  the  plaintiff,  was 
not  entitled  to  execution  as  of  right,  but  was  compelled  to  re- 
sort to  an  action  on  the  judgment,  or  to  the  writ  of  scire  facias 
to  revive  it,  and  call  the  defendant  to  show  cause  wl>y  execu- 
tion should  not  issue.— Bing.  on  Judg.  &  Ex.  119,  Our  statute 
extends  the  time  to  ten  years,  before  the  presumption  t)f  satisfac- 
tion arises.  It  may  be  conceded,  that  an  execution,  issued  after 
the  expiration  of  ten  years,  is  not  void,  but  voidable  at  the  in- 
stance of  the  defendants.  The  operation  and  effect  of  the  stat- 
utes are,  to  deny  the  plaintiff  the  right  to  sue  out  an  execution 
without  a  revival  of  the  judgment.—  Van  Cleave  v.  IJaworth, 
5  Ala.  188;  ^hacMeford  v.  Miller,  18  Ala.  675.  When  a 
judgment  becomes  inoperative,  and  an  execution  can  not  be 
legally  and  regularly  issued  thereon,  and  so  continues  until  re- 
vived by  proper  i)roceeding,  it  is  a  dormant  judgment.— Free- 
man on  Judg.  §  442. 
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The  lien  of  judgments  rendered  in  the  Federal  courts  is 
created  by,  and  depends  on  the  State  laws,  where  Congress  has 
not  legislated  on  the  subject.  "  In  those  States  where  the  judg- 
ment, or  the  execution  of  a  State  court,  creates  a  lien  only 
in  the  county  in  which  the  judgment  is  entered,  it  has  not  been 
doubted  that  a  similar  proceeding  in  the  Circuit  Court  of  the 
United  States  would  create  a  lien  to  the  extent  of  its  jurisdic- 
tion. This  has  been  the  practical  construction  of  the  powers 
of  the  courts  of  the  United  States,  whether  the  lien  was  held 
to  be  created  by  the  issuing  of  process,  or  by  express  statute." 
Mfis»ingill  v.  Doions,  supra  ;  Ward  v.  Chamherlain,  2  Blatch.* 
430.  And  by  section  967  of  the  Revised  Statutes,  judgments 
rendered  in  a  Circuit  Court  within  any  State  "cease  to  be  liens 
on  real  estate  or  chattels  real,  in  the  same  manner,  and  at  like 
periods  as  the  judgments  of  the  courts  of  such  States  cease  by 
law  to  be  liens  thereon."  No  execution  was  issued  on  the  judg- 
ments of  complainants,  for  more  than  ten  years  after  the  date 
of  the  last  execution ;  and  on  the  foregoing  principles,  they 
are  dormant,  and  without  a  lien. 

The  remaining  cause  of  demurrer  is,  that  the  complainants 
do  not  sliow  they  are  judgment  creditors.  The  bill  alleges, 
that  the  judgments  mentioned  therein  were  rendered  by  a  court 
of  competent  jurisdiction,  and  are  unsatisfied.  The  antecedent 
causes  of  action  are  merged  in  them,  and  they  are  conclusive  of 
all  pre-existing  defenses.  They  are  judgments,  though  dor- 
mant, and  the  complainants  are  dormant  judgment  creditors. 
But,  as,  under  the  rules  we  have  stated,  the  complainants  can 
obtain  only  the  same  relief  to  which  simple-contract  creditors, 
on  the  same  facts,  and  under  the  same  circumstances,  would  be 
entitled,  the  ruling  of  the  court  on  this  cause  of  demurrer  is 
error  without  injury. 

Other  important  questions  have  been  elaborately  and  ably 
argued  by  counsel.  As,  however,  they  are  not  raised  by  the 
demurrer,  and  as  they  may  be,  in  some  respects,  differently 
presented  on  a  final  hearing,  a  consideration  of  them  will  be 
premature. 

The  decree  is  affirmed,  and  the  cause  remanded,  with  direc- 
tions to  allow  complainants,  if  they  desire,  to  amend  the  bill, 
by  making  the  necessary  parties,  and  in  such  other  respects  as 
may  be  necessary  and  proper. 
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Lee  V.  Lee. 

Bill  in  EquiUj  for  Allotment  of  Dower,  and    Account   of 
Bents  and  Profits. 

1.  Widow's  right  oj  doiver,  as  affected  by  separate  estate. — To  bar  or  re- 
duce the  widow's  right  of  dower  "in  her  husband's  lands,  on  account  of 
other  lands  belonging  to  her  in  her  own  right  (Code,  §§  2715-16),  they 
must  be  held  by  her  as  a  statutory  estate,  as  distinguished  from  one  that 
is  equitable. 

2.  Decree  declaring  lands  to  belong  to  married  woman,  "  as  her  separate 
estate  under  the  laws  of  this  State  ;"  whether  estate  is  statutory  or  equitable. 
Under  a  decree  in  a  chancery  cause,  rendered  in  1875  (before  the  decis- 
ion in  Short  v.  Battle,  52  Ala.  456,  re-established  the  distinction  between 
the  statutory  and  equitable  estates  of  married  women),  enjoining  actions 
at  law  by  purchasers  at  execution  sale  against  the  husband,  and  vesting 
the  title  to  the  lands  in  controversy  in  the  wife,  who  was  the  complain- 
ant, "  as  her  separate  estate  under  the  laws  of  this  State  ;"  these  words 
"are  of  doubtful  import  on  their  face,"  and  the  court  does  not  decide 
whether  they  create  a  statutory  or  an  equitable  estate  ;  but  they  do  not 
establish  an  intended  change  in  the  character  of  the  complainant's  estate, 
as  shown  by  the  i^leadings  and  proof. 

3.  Decree  coni^trued,  as  affected,  by  consent  and  agreement  of  record. 
A  decree  in  a  chancery  cause,  rendered  under  a  suljmission  on  pleadings 
and  proof,  held  the  complainant,  a  married  woman,  entitled  to  relief; 
vested  the  lands  in  controversy  in  her,  "as  her  separate  estate  under 
the  laws  of  this  State;"  perpetually  enjoined  the  defendants,  purchasers 
at  execution  sale  against  her  husband,  from  the  further  prosecution  of 
their  action  at  law,  and  then  added:  "And  the  defendants  having 
agreed  to  assent  to  this  decree,  and  to  release  all  errors,  as  shown  by 
their  agreement  hereunder  written,  it  is  by  consent  further  ordered  and 
decreed,  that  the  complainant's  next  friend  pay  the  costs  of  this  suit," 
<&c.  The  agreement  was  signed  by  the  solicitors  of  both  parties,  and  was 
in  these  words  :  "  We  hereby  assent  to  the  foregoing  decree,  and  hereby 
release  all  errors."  Held,  that  the  agreement  only  extended  to  a  release 
of  errors  on  one  side  and  the  assunqjtion  of  costs  "on  the  other,  and  did 
not  show  that  the  decree  was  rendered  by  consent,  so  far  as  it  affected 
the  character  of  the  comjilainant's  estate  in  the  lands. 

4.  Conveyance  of  lands  to  married  v-omnn. ;  character  of  estate. — A  con- 
veyance of  lands  to  a  married  woman,  without  any  words  showing  an 
intention  to  exclude  her  husband's  marital  rights,  vests  in  her  a  statu- 
tory estate. 

5.  Purchase  of  lands  by  husband,  with  wife's  money  ;  approval  by  court 
of  voluntary  art  .which  it  would  have  compeUed.— When  lands  are  bought 
by  the  imsband  with  moneys  belonging  to  the  separate  estate  of  his  wife, 
whether  statutory  or  equitable,  and  the  title  taken  in  his  own  name,  a 
court  of  equity  will,  at  the  instance  of  the  wife,  compel  him  to  convey 
the  i^roperty  to  her,  by  words  creating  the  same  estate  as  that  by  which 
.she  held  the  money,  unless  creditors  or  purchasers  have  acquired  inter- 
vening rights ;  and  if  the  husband  does  this  voluntarily,  the  court  will 
sanction  and  approve  the  act. 

6.  Conversion  of  wife's  equitable  estate  into  statutory  estate. — C<mceding 
that  a  married  woman,  owning  an  equitable  estate,  may  intentionallv 
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convert  it  into  a  statutory  estate;  yet  such  conversion,  intentionally 
made,  is  not  shown  bv  proof  of  the  facts,  that  lands  bouj^ht  by  the  hus- 
band with  moneys  l)eIon}^ng  to  her  equitable  est4ite,  title  beinn  taken  m 
his  own  name,  and  afterwards  sold  under  execution  against  him,  were 
bought  in  her  name,  with  other  moneys  l>elonging  to  her  equitaV)le  estate, 
and  conveyed  to  her  by  words  not  excluding  his  marital  right*  ;  nor  by 
a  decree  in  chancery,  under  a  bill  filed  by  her  against  stibsequent  pur- 
chasers at  execution  sale  against  her  husband,  by  which  the  title  is 
vested  in  her  "  as  her  separate  estate  under  the  laws  of  this  State." 

Appeal  from  the  Chancery  Court  of  Perry. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  tiled  on  the  15th  September,  1879, 
by  Mrs.  Tabitha  J.  Lee,  the  widow  of  R.  H.  Lee,  deceased ; 
and  sought  an  allotment  of  dower  in  certain  lands,  of  which 
her  said  husband  was  seized  and  possessed  during  coverture, 
and  which  the  several  defendants  claimed  as  purchasers  and 
sub- purchasers  under  judicial  sales  against  him,  and  an  account 
of  the  rents  and  prolits  received  or  accruing  after  his  death. 
Said  Richard  H.  Lee  and  the  complainant  were  married  in 
July,  1855,  and  he  died  in  November,  1878.  The  main  de- 
fense against  the  asserted  right  of  dower  was,  that  the  complain- 
ant owned  other  lands,  of  equal  or  greater  value  than  her 
dower  interest  in  her  husband's  lands;  and  this  depended  on 
the  character  of  the  estate  held  by  her  in  those  lands,  of  which 
she  was  in  possession  at  the  death  of  her  husband,  and  at  the 
time  her  bill  was  tiled.  The  different  conveyances  constituting 
her  chain  of  title,  and  the  consideration  of  each  as  recited  or 
shown,  are  described  in  the  opinion  of  the  court ;  and  it  is  only 
necessary  to  state  the  following  facts,  in  addition  to  the  facts 
therein  stated  :  The  deed  of  the  United  States  marshal  to  the 
complainant,  as  the  purchaser  at  the  sale  under  execution 
against  her  husband  and  others,  was  dated  November  12th, 
1868,  and  conveyed  to  Mrs.  I^e,  without  the  addition  of  any 
other  words,  ''  all  the  legal  right,  title,  interest  and  claim,  in 
and  to  said  property,"  of  the  defendants  in  execution.  The 
bill  in  chancery  afterwards  tiled  by  the  complainant  against  R. 
Foster  and  P.  Lockett,  subsequent  purchasers  at  execution  sale 
against  her  husband,  the  other  pleadings  in  the  cause,  and  the 
decree  rendered,  were  offered  in  evidence  by  the  defendants, 
for  the  purpose  of  showing  that  the  complainant's  estate  in  the 
lands  was  statutory.  By  her  bill  in  that  case,  the  complainant 
claimed  a  "separate  estate"  in  the  lands,  not  stating  whether  it 
was  statutory  or  equitable,  and  stated  the  facts  and  conveyances 
under  which  her  title  accrued,  substantially  as  they  are  stated 
in  the  opinion  of  the  court  in  this  case ;  and  alleged  that  the 
sheriff's  deeds  to  Foster  and  Lockett  were  clouds  on  her  title. 
The  prayer  of  the  bill  was,  "  that  complainant's  right,  title  and 
claim  to  said  lot  and  said  parcel  of  land,  as  her  separate  estate, 
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may  be  recognized  and  protected  by  this  lionorable  court,  and, 
if  her  legal  title  to  said  property,  as  her  separate  estate,  shall 
appear  to  be  in  any  respect  defective,  that  the  same  may,  un- 
der the  order  and  decree  of  this  court,  be  perfected  and  secured 
to  iier;"  that  the  sheriff's  deeds  to  Foster  and  Lockett  be  can- 
celled, and  they  enjoined  from  the  further  prosecution  of  their 
actions  at  law ;  and  for  other  and  further  relief  under  the  gen- 
eral prayer.  The  chancellor's  decree  was  rendered  on  the  30th 
April,  1875,  and,  after  reciting  that  the  cause  was  submitted 
on  pleadings  and  proof,  proceeded  thus  :  "Upon  consideration 
thereof,  the  court  is  of  the  opinion  that  the  complainant  is 
entitled  to  the  relief  prayed  in  her  bill;  and  therefore,  upon 
consideration  thereof,  it  is  ordered,  adjudged,  and  decreed  by 
the  court,  that  the  sale  to  said  P.  Lockett,  made  by  the  sheriff 
of  Perry  county  on  the  6th  November,  1871,  be,  and  the  same 
is  hereby,  vacated,  annulled,  and  set  aside,  and  the  sheriff's 
deed  to  said  Lockett  for  the  house  and  lot  therein  described  be, 
and  the  same  is  hereby,  set  aside  and  annulled  ;"  that  the  sale 
to  said  Foster  be  also  set  aside,  and  his  deed  be  annulled  and 
cancelled  ;  that  the  action  at  law  be  perpetually  enjoined  ; 
"  that  all  right,  title  and  claim,  in  and  to  the  said  house  and 
lot  and  land  above  described,  which  may  be  in  the  said  defend- 
ants, or  any  or  either  of  them,  be,  and  the  same  is  hereby,  de- 
vested out  of  them,  and  vested  in  the  said  Tabitha  Lee,  as  her 
separate  estate  under  the  laws  of  this  State.  And  the  defend- 
ants having  agreed  to  assent  to  this  decree,  and  to  release  all 
errors,  as  shown  by  their  agreement  hereunder  written  ;  it  is  by 
consent  further  ordered  and  decreed,  that  the  complainant's 
next  friend,  Thomas  Curry,  pay  the  costs  of  this  suit,  including 
the  tax-fee  for  complainant's  solicitors;  and  that,  if  the  same 
be  not  paid  within  thirty  days  after  the  taxation  of  the  costs 
by  the  register,  execution  may  issue  therefor."  The  agree- 
ment referred  to,  written  beneath  the  chancellor's  name,  and 
signed  by  the  solicitors  of  both  parties  to  the  cause,  is  in  these 
words :  "  We  hereby  assent  to  the  foregoing  decree,  and  here- 
by release  all  errors." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  the  complainant  was  not  entitled  to.  any  relief  under  her 
bill,  because  her  estate  in  the  lands  held  by  her  was  statutory, 
and  the  lands  were  of  greater  value  than  her  dower  interest  in 
her  husband's  l^nds ;  and  he  therefore  dismissed  her  bill.  The 
chancellor's  decree  is  now  assigned  as  error,  together  with  his 
rulings  on  objections  to  evidence  which  require  no  notice. 

Jno.  F.  Vary,  for  appellant. — The  deed  of  gift  for  the 
slaves,  executed  to  Mrs.  Lee  by  her  father,  created  in  her  an 
equitable  separate  estate,  by  the  uniform  decisions  of  this  court, 

Vol.  lxxvii. 


1884.]  OF  ALABAMA.  416 

[Lee  V.  Lee.] 

which  were  overruled  by  Molton  v.  Martin,  43  Ala.  651,  and 
Denechaud  v.  Bernj,  48  Ala.  591 ;  and  these  decisions,  which 
were  themselves  overruled  by  Short  v.  Battte,  52  Ala.  456,  did 
not  change  or  aflfect  the  character  of  her  estate.  No  trustee 
being  named  in  the  deed,  Mrs.  Lee's  husband  became  her 
trustee  by  operation  of  law :  but  he  had  no  power  or  authority 
to  change  the  character  of  her  estate,  his  duty  being  to  pre- 
serve and  protect  it. — 1  Bishop  on  Married  Women,  5i§  800-02; 
Short  V.  nattle,  52  Ala.  456.  When  the  husband  purchases 
property  with  money  in  his  hands  belonging  to  his  wife,  taking 
the  title  in  his  own  name,  a  trust  results  to  the  wife,  which  a 
court  of  equity  will  recognize  and  enforce,  and  which  may 
be  established  by  parol. — 1  Perry  on  Trusts,  3d  ed.  ^§  85,  87, 
127,  13s,  and  authorities  cited  in  note  5,  on  page  142;  1  Greenl. 
Ev.  §  266,  note  3.  There  can  be  no  doubt  that  the  money  paid 
for  the  property  at  the  marehal's  sale,  being  part  of  the  debt 
due  to  Mrs.  I^e  on  account  of  the.  hires  of  iier  slaves,  belonged 
to  her  equitable  estate ;  and  if  the  marshal's  deed  uses  words 
which  would  create  in  her  a  statutory  estate,  they  can  not  be 
allowed  to  liave  that  effect,  since  the  facts  show  that  she  never 
intended  to  change  the  character  of  her  estate ;  and  the  subse- 
quent conveyance  by  her  husband,  executed  in  voluntary  recog- 
nition of  a  duty  and  a  trust  which  the  court  would  have 
enforced  against  him,  vests  in  her  an  equitable  estate. —  War- 
ren (&  Bui'ch  V.  J<mes,  68  Ala.  449 ;  Cahalan  v.  Monroe^  70 
Ala.  271 ;  Goodlett  v.  Hansell,  66  Ala.  151 ;  Helmetag  v. 
Frank,  61  Ala.  67;  McMillan  v.  Peacock,  57  Ala.  127. 

The  character  of  this  estate  is  not  changed,  as  the  chancellor 
held,  by  the  decree  in  chancery  rendered  in  the  suit  against 
Lockett  and  Foster.  A  judgment  or  decree  is  conclusive  only 
on  the  question  put  in  issue  and  decided. — Ford  v.  Ford,  68 
Ala.  144;  Davidson  v.  Shipinan,  6  Ala.  27;  Boswell  v.  Car- 
lisle, 70  Ala.  249  ;  Johnston  c&  Stewart  v.  Riddle,  70  Ala.  226. 
At  the  lime  when  Mrs.  Lee's  bill  in  that  case  was  filed,  and 
when  the  decree  was  rendered,  the  decisions  of  this  court,  above 
cited,  recognized  no  distinction  between  equitable  and  statutory 
estates,  but  held  both  governed  by  statutory  provisions;  and 
whether  the  complainant's  estate  was  equitable  or  statutory, 
was  immaterial  to  the  relief  prayed  and  granted.  Nor  can  any 
weight  be  attached  to  the  agreement  of  counsel  attached  to  the 
decree,  as  showing  that  the  decree  was  rendered  by  consent, 
and  therefore  as  evidencing  an  intentional  and  voluntary 
change  in  the  character  of  the  complainant's  estate.  The  de- 
cree was  rendered  on  pleadings  and  proof,  and  disposed  of  the 
case  on  its  merits ;  and  the  agreement  was  evidently  added 
afterwards,  to  stop  the  litigation,  one  party  assuming  the  costs, 
and  the  other  releasing  errors. 
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Jno.  p.  Tillman,  and  with  him  Pkitus  &  Dawson,  contra. 
(1.)  The  bill  is  for  dower  merely,  and  no  fact  is  averred,  or 
relief  prayed,  lookinji;  to  a  reformation  of  any  of.  the  convey- 
ances through  and  on  which  the  complainant  bases  her  claim. 
Her  riojht  to  relief,  then,  does  not  depend  upon  any  equitable 
trusts  or  interests  whicli  she  miji^ht,  in  another  proceeding, 
assert  against  the  lands,  but  upon  the  nature  and  character  of 
the  estate  vested  in  her  by  the  several  muniments  of  title. 
(2.)  Prior  to  the  purchase  at  the  marshal's  sale,  Mrs.  Lee  had 
no  estate  whatever  in  the  lands,  though  she  may  have  had  an 
e(juity  on  account  of  the  use  of  her  funds  in  the  payment  of 
the  purchase-money,  while  the  legal  title  was  taken  in  the  name 
of  her  Unshanc\.  —  Boflhiy  v.  Mack,  35  Ala.  727;  Evans  v. 
EnqlUh,  61  Ala.  416  ;  Ilol.leyv.  Flournoy,  54  Ala.  99  ;  Prince 
V.  Prince,  67  Ala.  569.  This  e<|uity  could  not  prevail  against 
a  honajide  purchaser  froin  the  husband,  nor  against  an  execu- 
tion lien  acquired  without  notice. — 67  Ala.  569;  Preston  v. 
McMillan,  58  Ala.  84.  The  marshal's  deed  vests  in  her,  as  the 
purchaser  at  the  execution  sale,  a  statutory  estate,  the  nature  of 
which  can  not  be  affected,  in  this  proceeding,  by  the  character 
of  the  funds  used  in  paying  for  it,  or  her  intention  in  making 
the  purchase.  The  deed  creates  and  determines  her  estate, 
and  without  it  she  would  have  none. —  Wheeler  v.  Walker,  64 
Ala.  560.  (3.)  The  character  of  this  estate  is  not  changed  by 
the  conveyance  executed  to  the  complainant  by  her  husband, 
nearly  two  years  after  the  sale  under  execution.  Whatever  in- 
terest he  had  in  the  lands,  except  the  statutory  right  of  redemp- 
tion (which  is  a  mere  personal  privilege,  and  can  not  be  as- 
signed), passed  to  her  under  the  marshal's  deed  ;  and  according 
to  her  theory,  he  never  had  any  beneficial  interest  whatever. 
(4.)  Whatever  doubt  existed,  if  any,  as  to  the  nature  and 
character  of  the  complainant's  estate  in  the  lands,  is  removed 
by  the  terms  of  the  chancery  decree  vesting  the  title  in  lier 
"  as  her  separate  estate  under  the  laws  of  this  State.''  One  of 
the  purposes  of  the  bill  in  that  case  was  to  ascertain  and  deter- 
mine the  character  of  her  estate.  All  the  facts  pertaining  to 
her  title  were  before  the  court:  she  set  up  the  several  deeds, 
creating  estates  apparently  of  different  characters,  and  prayed 
that  her  estate  might  "  be  perfected  and  secured  to  her  ;  " 
and  a  consent  decree  was  entered,  by  which  she  is  concluded. 

STONE,  C.  J. — The  bill  in  this  case  was  filed  by  Mrs.  Lee, 
and  its  purpose  is  to  have  dower  allotted  to  her  in  two  tracts  of 
land,  described  in  the  pleadings.  The  bill  avers  that,  during 
the  coverture,  her  husband,  Richard  II.  Lee,  was  seized  in  fee 
of  the  entire  interest  in  six  hundred  and  forty  acres  of  land, 
known  as  the  "Prairie  place,"  and  of  an  undivided   half  in- 
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terest  in  another  tract,  containing  al)out  eighteen  hundred 
acres,  known  as  the  "  Muckle  place."  Each  of  the  tracts  of 
land  is  described  by  Govenunent-survey  numbers.  It  is  not 
controverted  that  complainant  has  fully  established  her  claim 
to  dower  in  each  of  the  tracts,  looking  alone  to  her  side  of  the 
case.  All  the  affirmative  conditions — marriage,  seizin  of  the 
husband  during  the  coverture,  and  his  death — are  fully  proved. 
The  lands  were  aliened  during  the  life  of  the  husband,  and  the 
wife  did  not  join  therein. 

Much  parol  testimony  was  taken  in  the  court  below,  and 
many  exceptions  were  filed  to  parts  of  it.  Large  part  of  the 
testimony  of  complainant  herself  was  objected  to,  and  to  some 
extent  these  objections  are  well  founded. — Gordon  v.  Iweedy^ 
71  Ala.  202.  There  is  other  testimony  to  which  exceptions 
were  well  taken,  but  it  is  not  our  intention  to  pass  on  the 
many  exceptions.  Enough  legal  testimony  remains  to  establish 
the  facts  hereinafter  stated. 

The  defense  relied  on  in  bar  of  complainant's  right  of  dower 
is  two-fold  :  First,  that  the  lands  were  partnership  property, 
owned  by  Richard  II.  Lee  and  James  Lee  as  partners,  and  that 
thoy  were  sold  in  payment  of  partnership  liabilities.  This  de- 
fense is  properly  abandoned  by  defendants,  for  the  proof  is 
insufficient  to  make  it  good. 

The  second  defense  pleaded  and  relied  on  in  bar  of  com- 
plainant's claim  of  dower  is,  that  at  the  time  of  the  husband's 
death,  and  at  the  time  complainant  tiled  her  bill  in  this  cause, 
she  had  and  owned  a  separate  estate  of  equal  or  greater  value 
than  her  dower  interest  in  her  husband's  estate.  There  was 
no  personal  estate,  of  which  the  record  gives  any  notice. — Code 
of  1876,  §  2715,  To  bar  dower,  the  separate  estate  owned  by 
the  widow  must  be  statutory. —  Williams  v.  Williams,  68  Ala. 
405 ;  Harris  v.  Hai^ris,  71  Ala.  536.  There  is  no  question 
in  this  case  that  Mrs.  Lee  owned,  and  still  owns,  a  separate 
estate  equal  in  value  to  the  dower  interest  she  claims  in  lands 
which  had  been  her  husband's.  The  disputed  question  is, 
whether  that  estate  is  equitable  or  statutory. 

In  1856,  Curry,  father  of  Mrs.  Lee,  gave  to  her  a  lot  of 
slaves — the  gift  evidenced  by  deed  executed  and  delivered — "to 
have  and  to  hold  in  her  own  right  and  title,  and  for  her  own 
sole  use  and  benefit,  and  the  proceeds  arising  from  their  labor 
for  her  own  sole  use  and  benefit,  free  from  the  liabilities  and 
debts  of  her  husband,  Richard  II.  Lee,  or  any  future  husband 
she  may  have ;  .  .  as  a  separate  and  independent  estate, 
from  any  estate  of  her  present  husband,  Richard  II.  Lee,  or 
any  future  husband  she  may  have."  Richard  H.  Lee  and 
James  Lee,  his  brother,  were  farming  together  in  partnership; 
and  the  proof  shows  that  Mrs.  Lee's  slaves,  with  the  assent  and 
27 
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approbation  of  Mr.  Cnrrj,  her  father,  were  hired  to  said  Richard 
II.  and  James  Lee,  and  were  worked  by  them  in  their  joint 
phtnting  operations,  until  they  were  emancipated.— about  nine 
years.  Tlie  only  proof  offered  on  the  subject  shows  that  the 
hire  of  the  slaves  was  worth  annually  eight  hundred  and  fifty 
dollars.  No  price  for  the  hires  had  been  agreed  upon,  but  it 
was  to  be  a  reasonable  hire.  Tiie  hires  were  not  paid,  but 
were  allowed  to  accumulate,  as  a  debt  due  from  the  two 
brothers.  In  1805,  there  was  paid  to  the  complainant,  on  ac- 
count of  said  hires,  thirty-two  bales  of  cotton,  the  property  of 
the  two  brothers,  which,  being  sold,  yielded  fifty-eight  hundred 
dollars ;  which  sum,  by  agreement,  she  was  to,  and  did  allow, 
as  a  credit  on  iier  said  claitn  for  negro  hire.  Before  that  pay- 
ment, there  was  due  to  her,  if  interest  be  computed,  over  ten 
thousand  dollars,  according  to  the  valuations  fixed  by  the  testi- 
mony. 

In  November,  1865,  Mrs.  Lee,  complainant,  negotiated  for 
the  purchase  of  a  residence,  with  about  twenty- four  acres  of 
ground  attached,  lying  contiguous  to  the  town  of  Marion,  and 
known  as  the  "Talbird  place,"  at  the  purchase  price  of  sixty- 
five  hundred  dollars.  Boone  was  the  owner  at  that  time,  and 
R.  H.  Lee,  husband  of  complainant,  attended  to  paying  the 
money,  and  receiving  the  title.  lie  paid  for  the  property  with 
the  proceeds  of  the  cotton,  and  furnished  the  residue  of  the 
purchase-money,  something  over  six  hundred  dollars.  He  took 
the  title  from  Boone  and  wife  to  himself.  Lee  and  wife  im- 
mediately took  possession,  and  she  is  still  in  possession,  claim- 
ing in  her  own  right. 

In  July,  1868,  one  Tutt,  in  consideration  of  eighteen  hun- 
dred dollars,  sold  and  conveyed  to  Richard  H.  Lee  a  tract  of 
land  of  about  seventy  acres,  adjoining  the  said  "  Talbird  place  ;" 
and  since  then  the  two  places  have  been  occupied  and  possessed 
as  one.  In  November,  1868,  both  places — the  ''  Talbird  pJace  " 
and  the  "  Tutt  place  " — were  sold  by  the  United  States  mar- 
shal, and  were  purchased  by  complainant,  and  title  made  to 
her,  without  any  words  excluding  the  marital  rights  of  her 
husband.  The  money,  something  over  twelve  hundred  dollars, 
used  in  this  purchase,  was  furnished  by  James  Lee,  also  in 
part  payment  of  the  liability  for  the  hire  of  complainant's 
slaves,  as  above  set  forth.  In  1870,  Richard  II.  Lee  made  a 
direct  conveyance  to  his  wife,  the  complainant,  of  the  Talbird 
and  Tutt  tracts  of  land,  conveying  to  her,  without  words  of 
exclusion,  said  two  tracts  of  land,  and  his  statutory  right  to  re- 
deem the  same.  This  deed  is  upon  the  recited  consideration 
of  forty-five  hundred  dollars,  part  of  the  liability  for  the  hire 
of  complainant's  slaves,  described  above.  We  have  made  a 
rough  calculation  of  the  sum  due  for  negro  hire,  according  to 
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the  testimony  ;  and  adding  interest  compnted  by  statutory 
rule,  there  was  due  to  her,  at  the  time  this  deed  from  her  hus- 
band was  made,  between  four  and  live  thousand  dollars.  The 
highest  valuation  placed  on  the  entire  propcrt}',  at  the  time 
the  testimony  was  taken  in  this  cause,  fixes  it  at  less  than  tlie 
tirst  purchase  price  of  the  Talbird  propert}-.  It  was  probably 
worth,  at  the  commencement  of  this  suit,  between  three  and 
four  thousand  dollars. 

Subsequent  to  the  deed  by  R.  y.  Lee  to  his  wife,  the  prop- 
erty was  again  levied  on  an'3  sold  under  executions  against 
Richard  IL  Lee ;  and  Lockett  and  Foster  became  the  pur- 
chasers. They  instituted  an  action  of  ejectment  to  recover  the 
property,  and  thereupon  Mrs.  Lee,  by  bill  for  the  purpose,  en- 
joined the  prosecution  of  that  suit,  claiming  that  the  property 
washers.  The  bill,  answer,  and  decree  of  the  chancellor  in 
that  cause,  were  put  in  evidence  by  the  defendants  in  this 
cause.  The  chancellor  decreed  in  favor  of  Mrs.  Lee,  holding 
that  the  property  was  her  separate  estate,  but  without  employ- 
ing any  words  of  exclusion,  as  to  the  marital  rights  of  the  hus- 
band. This,  so  far  as  that  nuniment  of  title  is  concerned, 
tends  to  show,  as  the  deed  of  the  marshal  did,  that  her  title  was 
statutory.  That  decree  was  rendered  in  1875,  and,  after  per- 
petually enjoining  the  ejecttnent  suit,  devesting  all  title  out  of 
the  plaintiffs  therein,  decreed  the  property  to  "the  said  Tabitha 
I^ee,  as  her  separate  estate  under  the  laws  of  this  State." 

For  reasons  hereafter  stated,  we  consider  it  unnecessary  to 
decide  whether  the  language  of  this  decree,  unexplained,  vested 
in  Mrs.  Lee  a  statutory  or  equitable  estate.  The  decision  of 
that  question,  in  that  suit,  was  not  rendered  necessary,  either 
by  the  averments  in  the  pleadings,  or  by  the  wants  of  the  liti- 
gation. The  words  are  of  doubtful  import,  and  need  not  be 
interpreted. 

Nor  do  we  think  there  is  any  thing  in  the  recited  agreement 
in  the  last  paragraph  of  the  decree,  which  affects  the  question 
we  are  considering.  The  whole  decree,  except  the  last  para- 
graph, demonstrates  that  it  was  not  a  consent  decree  on  the 
merits.  The  last  paragraph,  and  the  consent,  show  their  ex- 
tent and  purpose.  They  must  have  been  added  after  the  decree 
had  been  rendered  and  was  known.  It  evidences  an  agreement 
to  waive  errors  on  one  side,  and  to  assume  costs  on  the  other. 
Why  waive  errors,  if  the  whole  decree  was  by  consent?  Con_ 
sensus  tollit  errorein. — Moon  v.  Orowder,  72  Ala.  79. 

In  the  summary  of  facts  given  above,  we  have  the  case  of 
property — real  estate — purchased  and  paid  for  with  moneys 
which  were  Mrs.  Lee's  equitable  separate  estate,  and  tlie  title 
taken  in  such  form  as  to  evidence  a  statutory  separate  estate. 
And  the  question  arises,  can  this  be  set  up  in  this  chancery 
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snit,  ill  avoidance  of  tlie  bar  relied  on  by  defendants  to  com- 
plainant's claim  of  dower?  If  tins  were  a  suit  in  a  law  court, 
which  can  only  look  at  the  lefral  titles,  there  is  no  question  that 
the  marshars  deed  invested  Mrs.  Lee  with  a  statutory  estate  in 
the  Talbird  and  Tntt  lawds.— Short  v.  Battle,  52  Ala.  456  ; 
Lee  V.  Tannenhanm,  62  Ala.  501 ;  Evam  v.  English,  61  Ala. 
416 ;  Parsons  v.   Woodward,  73  Ala.  348. 

We  have  many  rulings  which,  it  is  contended,  bear  on  this 
question.  It  is  settled,  that  if  the  moneys  of  the  wife,  her  stat- 
utory separate  estate,  be  invested  for  her,  and  the  title  taken  in 
her  name;  or,  if  the  purchase  be  of  personal  property,  and  no 
paper  title  taken,  such  property  becomes  the  statutory  separate 
estate  of  the  wife.— Code  of  1876,  §  2709  ;  Coleman  v.  Smith, 
55  Ala.  869 ;  Harden  v.  Darrein,  66  Ala.  55 ;  Smith  v.  Whit- 
field, 71  Ala.  106;  Tlarris  v.  Harris,  Ih.  536;  Dafron  v. 
Orum;p,  69  Ala.  77.  We  have  held,  however,  that  if  the  cor- 
pus, otlier  than  money,  of  the  wife's  statutory  estate,  be 
exchanged  for  other  property,  without  instrument  in  writing 
signed  by  husband  and  wife,  and  witnessed  and  acknowledged 
as  the  statute  prescribes,  tlie  wife  does  not  acquire  a  title  to 
the  property  obtained  in  the  exchange. — Code,  §§2707-8; 
Evans  V.  English,  61  Ala.  416;  1^  oil  ah  v.  Graves,  72  Ala.  347. 
So,  we  have  held,  that  the  natural  increase  of  domestic  animals, 
property  of  the  wife's  statutory  estate,  is  itself  her  statutory 
separate  estate — applying  the  maxim,  jfarttis  sequitur  ventreni. 
Oans  V.  Williams,  62  Ala.  41 ;  Walker  v.  Ivey,  74  Ala.  475. 
And  the  rents  and  profits  of  the  wife's  equitable  separate  estate 
belong  to  her,  unless  she  act  in  such  way  as  to  raise  the  pre- 
sumption of  a  gift  to  her  husband. — Roper  v.  lioper,  29  Ala. 
247  ;  Gordon  v.  Tweedy,  71  Ala.  202 ;  Allen  v.  Ter?y,  73  Ala. 
123;  Crockett  v.  Lide,  74  Ala.  301. 

There  is  a  remaining  question  :  If  the  moneys  of  the  wife 
be  invested  in  property,  and  title  taken  in  the  husband,  chan- 
cery will  compel  \\\m.  to  convey  the  property  to  her,  unless  the 
rights  of  purchasers  or  creditors  have  accrued,  without  notice 
of  the  wife's  equity. — Preston  v.  McMillan,  58  Ala.  84.  And 
the  title  by  which  she  held  the  money  or  means  thus  invested, 
will  determine  the  nature  of  the  title  chancery  will  clothe  her 
with. — Coleman  v.  Smith,  55  Ala.  367.  And  the  husband, 
being  compellable  thus  to  convey  to  her,  may  voluntarily  do 
what  he  could  be  thus  compelled  to  perform.  Chancery  sanc- 
tions and  approves  as  well  done  any  voluntary  act  of  which  it 
would  compel  the  performance. —  Wilson  v.  Shep)pard,  28  Ala. 
623 ;  Harden  v.  Darwin,  '6^  Ala.  55 ;  Goodlett  v.  Ilansell, 
11).  151. 

It  may  be  contended,  that  this  is  not  the  case  of  a  transmuta- 
tion of  a  statutory  into  an  equitable  separate  estate,  which  was 
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tlie  case  in  Coleman  v.  Smith,  55  Ala.  367.  Mrs.  Lee's  estate 
was  equitable,  and  the  contention  is,  that  it  has  been  changed 
into  a  statutory  estate,  by  her  own  conduct ;  that,  as  to  such 
equitable  estate,  she  has  the  powers  of  a  femme  sole,  and  may 
charge,  or  change  it  at  pleasure,  and  may,  with  the  concurrence 
of  her  husband,  dispose  of  it  as  she  chooses,  even  to  the  extent 
of  giving  it  to  her  husband.  Without  intending  to  decide  this 
question,  we  may  concede,  for  the  purposes  of  tliis  opinion, 
tuat  she  had  such  power.  Is  there  enough  in  this  record  to 
show  us  she  intended  to  make  such  change  in  the  status  of  her 
estate?  Do  not  the  circumstances  strongly  tend  to  repel  such 
conclusion  ? 

The  change  contended  for  is  certainly  a  radical  one.  An 
equitable  separate  estate  is  much  the  more  valuable  of  the  two, 
for  over  it  the  wife's  power  is  much  greater,  and  the  husband's 
much  less,  than  over  a  statutory  estate.  In  the  former,  the 
husband  has  no  interest,  save  as  the  wife  may  give  it  to  him. 
It  can  not  be  charged,  unless  the  wife  by  her  own  contract 
charge  it.  Of  the  latter,  the  husband  is  trustee,  and  receives 
and  administers  the  incomes  and  profits,  without  liability  to 
account ;  and  the  corpus  may  be  charged  with  debts,  even  of 
the  husband's  contracting,  for  the  "comfort  and  support  of  the 
household,"  tfec.  Other  differences  might  be  pointed  out.  The 
purchase  at  marshal's  sale  was  made,  and  the  conveyance  taken, 
when  Mrs.  I^e  was  not  present ;  and  there  is  neither  averment 
nor  proof  that  either  her  attention,  or  that  of  her  husband, 
was  called  to  the  fact,  that  the  deed  wrought  a  radical  change, 
prima  facie,  in  the  status  of  her  estate. 

The  chancellor's  decree,  referred  to  above  as  vesting  in  Mrs. 
Lee  a  title  to  the  property,  "  as  her  separate  estate  under  the 
laws  of  this  State,"  was  rendered  April  30,  1875.  At  that 
time,  and  for  years  before,  according  to  the  rulings  of  this 
court  as  theretofore  constituted,  the  deed  from  her  father  under 
which  she  claimed,  although  containing  strong  words  of  ex- 
clusion, nevertheless  clothed  her  with  a  statutory  separate 
estate. — Moltmi  v.  Martin,  43  Ala.  651;  Glenn  v.  Glenn,  Al  Ala. 
204;  Denechaudv.  Berrrj,  48  Ala.  591.  These  rulings  stood 
as  the  law  of  the  land  when  the  chancellor  rendered  said  decree, 
April  30,  1875.  Well  might  the  chancellor  pretermit  all  ex- 
pression of  the  character  of  Mrs.  Lee's  estate,  when,  by  the 
accepted  utterances  of  this  court,  the  separating  line  between 
the  two  classes  of  separate  estates  had  been  obliterated.  The 
decisions  referred  to  were  overruled  in  Short  v.  Battle,  52  Ala. 
456,  decided  at  the  June  term,  1875.  T  he  effect  of  that  ruling 
was  the  re-establishment  of  the  two  classes  of  separate  estates, 
which  had   been  recognized  since  the  adoption  of  the  Code  of 
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1852.     We  can  not  think   this  record  shows  an  intention  to 
change  Mrs.  Lee's  estate  from  equitable  to  statutory. 

Another  phase  of  this  question.  Conceding  that,  after  Mrs. 
Lee's  purchase  at  the  marshal's  sale,  her  title,  until  reformed, 
was  statutory,  this  clothed  her  iiusband  with  only  the  naked 
legal  trust,  with  the  right  to  administer  the  trust  fund  without 
liability  to  account  for  the  rents,  incomes  and  profits;  and 
when  her  husband  subsequently  conveyed  to  her,  did  he  not 
thereby  renounce,  in  her  favor,  any  and  all  right  he  may  have 
had  as  her  statutory  trustee,  and  thus  did  only  what  chancery, 
on  the  facts  of  this  case,  would  have  compelled  him  to  do? 
Did  she  not  thereby  become  clothed  with  the  title  to  the  prop- 
erty, in  the  same  right  as  that  by  which  she  held  the  money 
with  which  it  was  purchased? — Goodlett  v.  Hansell,  66  Ala. 
151;  Harris  V.  Harris,  71  Ala.  536.  These  lands  oppose  no 
bar  to  Mrs.  Lee's  right  of  dower. 

Reversed  and  remanded. 


Grider  v.  Tally. 

Action  on  Ojjioial  Bond  of  Probate  Judge. 

1.  Action  against  judicial  or  ministerial  officer. — A  civil  action  does 
not  lie  against  a  judge,  for  doing,  or  omitting  or  refusing  to  do,  an  official 
act  in  the  exercise  of  judicial  power ;  but,  if  he  is  also  charged  with  the 
performance  of  ministerial  duties,  he  is  responsible  to  any  person  speci- 
ally injured  by  the  manner  in  which  he  performs  them,  or  by  liis 
neglect  or  refusal  to  perform  them,  and  his  judicial  character  does  not 
protect  him. 

2.  Wliat  acts  are  judicial,  and  tvhai  ministerial. — Judicial  power  is 
authority  to  hear  and  determine,  where  the  rights  of  persons  or  property, 
or  the  propriety  of  doing  an  act,  is  the  subject-matter  of  adjudication, 
and  a  judicial  act  involves  the  exercise  of  judgment  or  discretion;  but, 
where  the  law  enjoins  a  duty,  prescribing  and  defining  the  time,  manner 
and  occasion  of  its  performance,  with  such  certainty  that  nothing  re- 
mains for  judgment  or  discretion,  the  duty  and  the  act  each  is  minis- 
terial. 

3.  Same;  granting  or  refusing  license  to  retail  spirituous  liquors. — In 
granting  or  refusing  a  license  to  retail  spirituous  licpiors,  a  probate  judge 
acts  ministerially,  not  judicially;  and  an  action  lies  on  his  official  bond, 
if  he  improperly  refuses  to  issue  a  license  to  an  applicant  who  has  fully 
comi)lied  with  all  the  statutory  requisitions. 

4.  Judicial  knowledge  of  statute,  and  election  held  under  it. — The  court 
will  take  judicial  notice  of  the  act  approved  March  19th,  1875,  known  as 
the  "  Local  Option  Law"  (Sess.  Acts  1874-5,  p.  276),  and  of  the  counties 
to  which  it  is  applicable ;  but  not  of  an  eleittion  held  under  its  provisions 
in  any  one  of  those  counties,  nor  the  result  thereof. 
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Appkal  from  the  Circuit  Court  of  Jackson. 

Tlie  record  does  not  show  the  name  of  tlie  presiding  judge. 

This  action  was  brought  by  William  M.  (Jrider,  against  John 
B.  Tally  and  others,  the  sureties  on  his  official  bond  as  the  pro- 
bate judge  of  said  county ;  and  was  commenced  on  the  9th 
November,  1881.  The  complaint  set  out  the  bond,  which  was 
dated  the  24th  August,  1880,  and  conditioned  that  the  said 
Tally  •'  shall  faithfully  discharge  the  duties  of  such  office,  dur- 
ing the  time  he  continues  therein,  or  discharges  any  of  the 
duties  thereof;"  and  allied,  as  a  breach,  that  on  the  2l8t 
December,  1880,  plaintiff  filed  his  petition  to  said  Tally, 
as  probate  judge  of  said  county,  praying  for  a  license  to  sell 
li(|uor  in  the  town  of  Belleforte,  "having  first  complied  with 
all  the  requirements  of  the  law  in  relation  to  the  granting  of 
license  for  the  sale  of  liquor ; "  that  said  Tally  "  wrongfully  and 
unlawfully  refused  to  issue  a  license  to  plaintiff  ;"  that  plaintiff 
then  applied  to  lion.  II,  C.  Speake,  the  presiding  judge  of  the 
circuit,  for  a  mandamus  requiring  said  Tally  to  issue  a  license 
as  prayed,  and  obtained  a  peremptory  mandamus^  that  Tally 
sued  out  an  appeal  to  this  court  from  said  order  of  Judge  Speake, 
and  said  order  was  affirmed  by  this  court;  that  plaintiff  thereupon 
again  applied  to  said  Tally  to  grant  him  a  license,  "  according  to 
the  prayer  of  his  petition  and  the  judgment  of  said  court,  and 
said  Tally  again  wrongfully  and  unlawfully  refused  to  issue  a 
license;"  that  plaintiff  thereupon  prayed  and  obtained  from 
Judge  Speake  an  attachment,  directing  the  sheriff  of  said 
county  to  take  said  Tally  into  his  custody,  and  him  safely  keep 
until  he  issued  a  license  as  prayed  ;  whereupon  said  Tally  did 
issue  a  license  to  plaintiff  as  prayed  in  his  said  petition. 
Plaintiff  avers,  that  by  reason  of  the  wrongful  and  unlawful 
refusal  of  said  Tally  to  issue  said  license,  he  was  put  to  great 
trouble  and  expense  in  procuring  the  several  judgments  of  the 
courts,  whereby  he  was  greatly  damaged,  to-wit,  in  the  sum  of 
$200,  and,  by  reason  of  the  delay  in  obtaining  his  license,  sus- 
tained great  loss  in  his  business,"  *fec. 

The  court  sustained  a  demurrer  to  the  complaint,  on  the 
ground  that,  on  the  facts  alleged,  the  probate  judge  was  acting 
in  a  judicial  capacity,  and  therefore  no  action  would  lie  for  an 
erroneous  decision  by  him  ;  and  the  plaintiff  declining  to  amend, 
rendered  judgment  for  the  defendant.  The  judgment  on  the 
demurrer  is  now  assigned  as  error. 

D.  1).  SuELLBY,  for  appellant. 

Robinson  &  Bkown,  contra.     (No  briefs  on  file.) 

CLOPTON,  J. — It  is  an  unquestioned  rule,  founded  on  th^ 


424  •       SUPREME  COURT  [Dec.  Term, 

[Griderv.  Tally.] 
public  benefit,  the  necessity  of  maintaining  the  independence 
of  the  judiciary,  and  its  untrammelled  action  in  the  administra- 
tion of"  justice,  that  a  judge  can  not  be  held  to  answer  in  a  civil 
suit  for  doing,  or  omitting  or  refusing  to  do,  an  official  act  in 
the  exercise  of  judicial  power.  His  responsibility  for  the  man- 
ner in  which  he  discharges  the  high  trusts  committed  to  him  is 
to  the  sovereignty  from  whom  he  derives  his  authority.  It  is, 
also,  an  undisputed  rule,  that  an  officer  who  is  charged  with  the 
performance  of  ministerial  duties,  is  amenable  to  the  law  for 
his  conduct,  and  is  liable  to  any  party  specially  injured  by  his 
acts  of  mis feasa?ice  or  no?i feasance.  When  the  law  assigns  to  a 
judicial  officer  the  performance  of  ministerial  acts,  he  is  as  re- 
sponsible for  the  manner  in  which  he  performs  them,  or  for 
neglecting  or  refusing  to  perform  them,  as  if  no  judicial  func- 
tio^is  were  intrusted  to  him.  The  boundary  of  his  judicial 
character  is  the  line  that  marks  and  defines  his  exemption  from 
civil  liability. 

Our  law,  organic  and  statutory,  confers  on  the  probate  judge 
large  judicial  powers,  and  there  is  also  assigned  to  him  the  per- 
formance of  many  acts  merely  ministerial ;  he  is  both  a  judicial 
and  a  ministerial  officer.  In  Thompson  v.  Holt,  52  Ala.  491, 
it  is  observed :  "  A  bond  was,  by  legislation,  demanded  from 
him,  as  a  guaranty  for  diligence  and  fidelity  in  the  performance 
of  his  ministerial  duties ;  as  it  is  exacted  from  other  mere  min- 
isterial ofticers.  It  is  not  a  guaranty  for  his  integrity  and  fidel- 
ity as  a  judge.  For  this,  no  other  security  is  demanded  from 
him,  than  that  demanded  from  all  other  judicial  officers — his 
official  oath,  and  the  sense  of  responsibility  which  the  power 
and  dignity  of  the  office  inspire.  The  official  bond  stands  as 
an  indemnity  against  his  errors,  or  his  willful  misconduct,  as  a 
ministerial  officer  only.  .  .  .  For  that  which  he  may  do  or 
omit  as  a  judge,  he  is  exempt  from  civil  suit  or  indictment. 
The  policy  of  the  State,  founded  on  a  due  regard  for  the  inter- 
ests of  the  community,  expressed  in  legislation  which  began  in 
the  days  of  our  territorial  existence,  and  which  has  been  en- 
larged as  public  necessity  demanded,  has  required  of  a  probate 
judge  an  official  bond,  with  sufficient  sureties,  conditioned  in 
legal  effect  for  the  faithful  performance  of  his  ministerial  duties, 
as  a  condition  precedent  to  his  induction  into  the  office." 

The  official  bond  being  a  guaranty  and  conditioned  for  the 
faithful  discharge  of  duties  ministerial  in  their  character,  the 
inquiry  addressed  to  our  consideration  is,  whether  the  probate 
judge,  in  the  matter  of  refusing  to  issue  a  license  to  the  plaintiff, 
acted  in  a  judicial  or  a  ministerial  capacit^^ 

Judicial  power  is  authority,  vested  in  some  court,  officer  or 
person,  to  hear  and  determine,  when  the  rights  of  persons  or 
property,   or  the  propriety  of  doing  an   act,  are  the  subject- 
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matter  of  adjudication.  Official  action,  the  result  of  judgment 
or  discretion,  is  a  judicial  act.  The  duty  is  ministerial,  when 
the  law,  exacting  its  discharge,  prescribes  and  defines  the  tin>e, 
mode  and  occasion  of  its  performance,  with  such  certainty  that 
nothing  remains  for  judgment  or  discretion.  Official  action, 
the  result  of  performing  a  certain  and  specific  duty  arising 
from  fixed  and  designated  facts,  is  a  ministerial  act. — Flmir- 
noy  V.  City  of  Jefferson^  17  Ind.  169;  Tenn.  db  Coosa  R.  R. 
Co.  V.  Moore,  37  Ala.  371 ;  Morton  v.  Covip.  Gen.,  4  S.  C.  430 ; 
Commissioner  v.  Smith,  5  Tex.  471  ;  Life  <j&  Fire  Ins.  Co.  v. 
WiUon,  8  Pet.  291.  The  inquiry  should  he  directed  to  the 
question,  does  discretionary  power  attach  to  the  office — the 
authority  to  decide,  whether  the  license  should  or  should  not  be 
granted  ? 

Section  1544  of  the  Code  provides:  "  No  license  must  be 
granted  to  sell  vinous  or  spirituous  li(juor,  unless  the  applicant 
produce  to  the  judge  of  probate  of  his  county,  or  to  the  person 
authorized  by  law  to  grant  such  license,  the  recommendation 
of  ten  respectable  freeholders  and  householders  thereof,  resid- 
ing within  four  miles  of  such  applicant,  stating  that  they  are 
acquainted  with  him,  that  he  is  possessed  of  good  moral  char- 
acter, and  is  in  all  respects  a  proper  person  to  be  licensed." 
The  succeeding  section  prescribes  the  oath,  which  the  applicant 
must  take  and  subscribe  before  license  is  granted  ;  which  oath 
may  l)e  administered  by  any  officer  authorized  to  administer 
oaths;  and  section  491  makes  it  the  duty  of  the  probate  judge 
to  issue  the  license  \\\h)\\  payment  of  the  amount  re<piired  by 
law  to  be  paid.  Blank  licenses  are  furnished  by  the  audi- 
tor, to  be  filled  and  signed  by  the  probate  judge.  No  power  is 
conferred  on  the  probate  judge  to  pass  on  the  moral  character 
of  the  applicant,  or  whether  he  is  a  proper  person  to  be  licensed, 
or  on  the  propriety  of  issuing  a  license.  He  adjudges  nothing 
— decides  no  question.  On  the  production  of  the  proper  rec- 
ommendation, taking  and  subscribing  the  prescribed  oath,  and 
paying  the  requisite  amount,  it  is  the  clear  and  specific  duty  of 
the  probate  judge  to  issue  the  license. 

If  it  be  said,  that  the  probate  judge  has  to  ascertain  that  the 
recommendation  is  by  the  freeholders  and  householders  of  the 
county,  residing  within  five  miles  of  the  applicant,  a  similar 
necessity  exists  in  every  case  of  a  ministerial  duty.  A  sheriff 
must  deternune  whether  process,  coming  into  his  hands,  is  is- 
sued from  a  court  of  competent  jurisdiction,  and  is  regular  on 
its  face ;  and  a  treasurer  of  public  moneys  must  ascertain 
whether  the  warrant  is  drawn  by  such  officer,  and  in  such  man- 
ner that  its  payment  is  a  duty  ;  but  the  execution  of  the  pro- 
cess, and  the  payment  of  the  warrant,  are  ministerial  acts.  A 
judge  must  determine  whether  a  judgment  is  entered  accord- 
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itig  to  the  verdict  of  the  jury,  or  the  consideration  of  the  court, 
and  whether  a  bill  of  exceptions  correctly  recites  the  proceed- 
ings ;  hnt  the  act  of  signing  the  judgment  and  bill  of  exceptions 
is'niinisterial.  That  a  necessity  may  exist  for  the  ascertain- 
ment', from  personal  knowledge,  or  by  information  derived  from 
other  sources,  of  the  state  of  facts  on  which  the  performance  of 
the  act  becomes  a  clear  and  specific  duty,  does  not  operate  to 
convert  it  into  an  act  judicial  in  its  nature.  Such  is  not  the 
judgment,  or  discretion,  which  is  an  essential  element  of  judi- 
cial action. — Crane  v.  Camp,  12  Conn.  464.  If  the  probate 
judge  acts  judicially  in  the  matter  of  issuing  a  license,  his  de- 
cision is  final  and  conclusive,  and  a  license  issued  to  a  relative, 
within  the  degrees  that  disqualify  a  judge,  is  void. —  Halso  v. 
Seaicright,  65  Ala.  431. 

An  appropriate  and  general  test  is  laid  down  in  Rains  v. 
Simpson,  50  Tex.  495,  as  follows:  "Perhaps  as  safe  criterion 
as  any  other,  to  ascertain  whether  a  private  suit  will  or  will  not 
lie.  is  to  adopt  the  rule  which  governs  in  cases  in  which  a 
mandamus  would  or  would  not  be  granted."  On  the  re- 
fusal of  the  probate  judge  to  issue  the  license,  when  first  ap- 
plied for,  the  plaintiff  made  application  to  the  Circuit  Court 
for  a  mandamus,  commanding  him  to  issue  it.  A  peremptory 
mandamxLS  was  granted  by  the  Circuit  Court,  and  on  appeal  to 
this  court,  the  judgment  was  affirmed. — Tally  v.  Grider,  66 
Ala.  119.  The  character  of  the  specific  act  asked  to  have  per- 
formed was  necessarily  involved  in  the  issue,  and  determined. 
This  is  manifest,  when  it  is  observed  that  a  mandamus,  issued 
to  an  officer  in  a  matter  in  respect  to  which  he  has  discretionary 
powers,  requires  him  only  to  take  action,  without  directing  the 
manner  in  which  his  discretion  shall  be  exercised ;  but,  when 
the  act  is  merely  ministerial,  and  its  performance  mandatory, 
the  officer  having  no  discretion,  the  m,andamus  requires  and 
commands  the  doing  of  the  specific  act.  If  the  duty  of  the 
probate  judge  is  judicial — if  he  posesses  discretionary  power  to 
issue  or  not  to  issue  a  license — a  mandamus  would  not,  and 
could  not  have  been  granted.  The  probate  judge  having 
already  taken  action  and  refused,  a  mandamus  would  have  had 
no  office  to  perform.  Awarding  a  peremptory  mandamus  is  a 
judicial  ascertainment  that  the  probate  judge  has  no  discre- 
tionary powers. 

It  may  be  proper  to  observe,  that  our  consideration  has  been 
directed  to  the  nature  of  the  power  and  duty  of  the  probate 
judge  under  the  general  laws  providing  for  and  regulating  the 
issue  of  license  to  sell  vinous  or  spirituous  liquor.  While  we 
judicially  know  the  act,  commonly  called  the  "  Local  Option 
Law,"  passed  in  1875,  and  that  it  is  applicable  to  Jackson 
county,  on  demurrer  to  the  bill  of  complaint,  which  does  not 
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aver,  nor  make  any  allusion  to  any  proceedings  under  the  act, 
we  can  not  take  judicial  notice  that  an  election  has  been 
ordered  and  held  as  provided,  or  of  its  result.  An  expression 
of  opinion,  on  the  assumption  that  an  election  has  been  ordered, 
and  held  with  a  prohibitory  result,  would  be  premature,  and 
mere  dictum. 

Reversed  and  remanded. 


Bonner  v.  Phillips. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Certificate  of  register  of  land-office. — A  certificate  made  bv  the  reg- 
ister of  the  land-office  at  Montgomery,  which  simply  states  that  "  the 
records  of  said  land-office  show  that,  on  August  11th,  18o5,  Sarah  Presnall 
entered  at  St.  Stephens,  Alabama,"  a  tract  of  land  particularly  described, 
is  the  mere  statement  of  a  conclusion  by  the  officer,  not  a  certificate 
issued  under  authority  of  any  act  of  Congress  (Code,  ^  3043),  and  is  not 
competent  evidence  for  any  purpose. 

2  Public  lands;  judicial  notice  of,  and  exemption  from  taxation. — The 
court  judicially  knows  that  all  the  lands  in  this  State  originally  belonged 
to  the  United  States,  and  were  not  subject  to  taxation  until  sold. 

3.  Same  ;  title  of  patentee,  as  against  adverse  possessor  and  purchaser 
at  ta.r-sah'. — Where  the  plaititiff  claims  title  under  a  patent  i.«8ue<l  to 
him  within  three  years  before  the  commencement  of  the  action,  and 
there  is  no  evidence  of  any  prior  claim  or  act  of  ownership  by  any  per- 
son claiming  un<ler  the  United  States,  the  defendant  can  not  defeat  a  re- 
covery by  setting  up  his  adverse  possession,  or  his  purchase  at  tax-sale, 
prior  to  the  date  of  i)laintiff's  patent. 

Appeal  from  the  Circuit  Court  of  Clarke. 

Tried  before  the  Hon.  Wm.  E.  Clarke. 

This  action  was  i)rought  by  Mrs.  Sarah  Phillips  (formerly 
Sarah  Presnall),  against  John  Bonner,  to  recover  the  possession 
of  a  tract  of  land,  which  was  described  in  the  complaint  as  "  the 
south-east  quarter  of  the  south-east  quarter  of  section  twenty- 
five  (25),  of  township  eight  (8)  north,  range  four  (4)  east,"  with 
damages  for  its  detention  ;  and  was  commenced  on  the  6th 
October,  1883.  The  defendant  pleaded  not  guilty,  adverse 
possession  for  more  than  three  years  before  the  commencement 
of  the  suit,  and  a  purchase  at  tax-sale  more  than  five  years  be- 
fore the  commencement  of  the  suit ;  and  the  cause  was  tried 
on  issue  joined  on  these  several  pleas.  On  the  trial,  as  the  bill 
of  exceptions  shows,  the  plaintiff  offered  in  evidence  a  patent 
from  the  United  States,  which  was  dated  November,  1880, 
and  by  which  the  land  in  controversy  was  conveyed  to  Sarah 
Presnall ;  and  she  then  proved  by  her  son,  Brunson  Phillips, 
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her  identity  with  Sarah  Presnall.  Said  witness  further  testi- 
fied, "  that  plaintiff  had  exercised  no  control  over  the  land  in 
controversy  since  it  was  sold  for  taxes  in  1868,  and  that  James 
Stabler,  the  purchaser  of  the  land  at  said  tax-sale,  or  his  vendee, 
said  defendant,  went  into  the  possession  of  said  land  about  the 
year  1870,  pr  1871,  and  had  been  in  uninterrupted  possession 
ever  since,  exercising  acts  of  ownership  over  it."  The  defend- 
ant then  offered  in  evidence  a  deed  executed  by  the  probate 
judge  of  the  county,  dated  May  10th,  1871,  by  which  the  land 
was  conveyed  to  James  Stabler,  as  the  purchaser  at  a  sale  for 
unpaid  taxes  made  in  March,  1868;  which  deed  recited  that 
the  land  was  sold  for  the  unpaid  taxes  of  the  year  1864,  and 
that  it  was  assessed  that  year  against  "  owner  unknown."  It 
was  admitted  that  Stabler  went  into  the  possession  of  the  land 
under  this  deed,  in  1870,  or  1871,  and  sold  and  conveyed  to  the 
defendant,  by  deed  dated  December  16th,  1876,  which  was  pro- 
duced and  proved  ;  and  it  was  proved  that  said  Stabler  or  thede- 
fendanthad  held  continuous  and  uninterrupted  possession  from 
that  time  until  the  commencement  of  this  suit.  The  defendant 
then  offered  in  evidence  a  certificate  dated  "•  United  States 
Land  Office,  Montgomery,  Ala.,  March  27th,  1884,"  and  signed 
"  Thomas  J.  Scott,  Reywter^''''  which  was  in  these  words:  "  I, 
Thomas  J,  Scott,  register  of  the  U.  S.  land-office  at  Montgom- 
ery, Ala.,  do  hereby  certify,  that  the  records  of  the  late  Tand- 
office  at  St.  Stephens,  Ala.,  land-office  show  that,  on  August 
11th,  1855,  Sarah  Presnall  entered  at  St.  Stephens,  Ala., 
tlie  S.  E.  \  of  S.  E.  \  of  section  25,  in  township  8  N.,  of 
range  4  east,  St.  Slopliens  principal  meridian,  containing  36.825 
acres,  for  which  she  paid  at  the  rate  of  12.50  cents  per  acre, 
amounting  to  $4.60."  The  court  excluded  this  certificate,  on 
objection  by  the  plaintiff',  and  the  defendant  excepted.  This 
being  all  the  evidence,  except  some  evidence  as  to  the  regu- 
larity of  the  sale  for  taxes,  the  court  charged  the  jury,  on 
request,  that  they  must  find  for  the  plaintiff,  if  they  believed 
the  evidence.  The  defendant  excepted  to  this  charge,  and  he 
now  assigns  it  as  error,  together  with  the  exclusion  of  the  cer- 
tificate as  evidence. 

J  NO.  Y.  KiLi'ATRicK,  for  appellant. 

H.  PiLLANs,  contra. 

STONE,  C.  J. — The  certificate  signed  by  Scott,  register  of 
the  land-office,  was  not  legal  evidence.  It  was  not  a  certificate 
made  by  him,  constituting  alike  an  official  act  done  by  him,  and 
the  evidence  of  it.  Nor  was  it  a  certified  copy  from  official 
records  in  his  custody.     It  merely  stated  that  the  records  in  his 
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office  showed  "  that,  on  Angnst  11,  1855,  Sarah  Presnall  en- 
tered at  St.  Stephens,  Ala.,  the  S.  E.  ^  of  S.  E.  ^  of  section  25, 
in  township  8  N.,  of  range  4  east,  St.  Stephens  principal  me- 
ridian," &c.  This  was,  at  most,  the  conclusion  of  the  certify- 
ing officer,  that  the  records  in  his  keeping  showed  the  alleged 
entry.  This  was  in  no  sense  a  certificate  issued  pursuant  to  an 
act  of  Congress,  and  it  does  not  come  within  the  letter  or  spirit 
of  section  3043  of  the  Code  of  1S7G. —  Woods  v.  JVahors^  1 
Stew.  172;  Peebles  v.  Tomlinson,  33  Ala.  336  ;  Jeans  v.  Law- 
Ur,  Ih.  340. 

We  judicially  know  that  all  the  lands  in  this  State  belonged 
originally  to  the  Government  cf  the  United  States,  and,  until 
sold,  were  not  subject  to  taxation.  The  (jnly  evidence  found  in 
this  ree<»rd  that  the  title  to  the  land  in  controversy  ever  passed 
out  of  the  Governnient,  is  the  jiatont  issued  t<»  Sarah  Presnall, 
now  Phillips,  bearing  date  in  Novemi)er,  18^0.  There  is  no 
proof  that,  before  that  time,  she  had  ever  asserted  claim  to  the 
land,  or  exercised  any  acts  of  ownership  over  it.  In  the  ab- 
sence of  all  proof  on  the  subject,  we  feel  bound  to  presume  the 
land  remained  the  property  of  the  United  States,  until  Mrs. 
Phillips  ac(|uired  title  b}'  the  issue  of  the  patent  in  Novetnber, 
1880.  This  being  the  presumption,  the  land  was  not  subject 
to  taxation  till  then,  nor  could  it  be  the  subject  of  adverse 
holding.  It  follows  that,  under  the  proof  found  in  this  record, 
defendant  can  claim  no  benefit  under  the  purchase  at  tax-sale, 
nor  under  his  possession  anterior  to  the  issue  of  the  patent. 
Swann  v.  Lindsay^  70  Ala.  507  ;  Swann  v.  The  State  of  Ala- 
hama,  at  this  term. 

Affirmed. 


f]ast  Tenii.,  Va.  &  Ga.  Railroad  Co.  v. 

Bayliss. 

Action  against  Railroad  Company,  for  Injuries  to  Stock. 

1.  Liability  of  railroad  company,  for  injuries  to  stock;  statutory  pro- 
visions.— The  statutory  provisions  prescribing  certain  duties  to  be  per- 
formed by  railroad  engineers  "on  perceiving  an  obstruction  on  the  track 
of  the  road,"  making  the  railroad  company  liable  for  all  damages  to  per- 
sons, stock  or  other  property,  resulting  from  a  failure  to  comply  with 
these  requirements,  and  imposing  on  it,  in  an  action  for  damages,  the 
onusoi  proving  compliance  (Code,  ^()  1699,  1700),  only  apply  when  there 
is  an  obstruction  on  the  track  of  the  road,  against  whicii  the  engine  or 
train,  running  its  proper  course  and  direction,  may  strike,  and  it  is  per- 
ceived by  the  engineer ;  nor  do  the  statutory  duty  and  liability  arise, 
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when  an  animal  suddenly  springs  on  the  track  in  front  of  the  engine,  in 
such  close  proximity  that  human  appliances  can  not  avoid  a  collision. 

2.  Same,  at  common  lam. — As  to  an  animal  running  by  the  side  of  the 
track,  though  on  the  railroad's  right  of  way,  the  duties  of  the  engineer 
and  the  liability  of  the  company  for  daniagf  s  are  to  be  determined  by  the 
principles  of  tlie  common  law,  which  require  that  the  engineer  should 
use  the  same  care  and  diligence  which  a  careful  and  prudent  man, 
han<lling  agencies  of  similar  hazard  and  power,  would  use  in  the  man- 
agement of  his  own  business ;  and  the  rule  is  the  same,  whether  the 
animal  is  seen  by  the  engineer,  or  is  not  seen  because  of  his  failure  to 
observe  jtroper  watchfulness,  so  far  as  consistent  with  the  performance 
of  other  duties  equally  imperative. 

3.  Giring  charge  as  requested  ;  rule  as  to  error  without  injury  not  ap- 
plicable.— Charges  asked,  if  in  writing,  "must  be  given  or  refused  in  the 
terms  in  which  they  are  written"  (Code,  §3109);  and  when  a  charge 
asked  is  improperly  refused,  the  doctrine  of  error  without  injury  can  not 
be  invoked,  because  the  court  had  already  given  a  charge  asserting  sub- 
stantially the  same  legal  proposition. 

4.  Impeaching  iritness;  charge  as  to  witness  not  being  impeached. — One 
mode  of  impeaching  a  witness  is  to  disprove  by  other  witnesses  the  facts 
stated  by  him;  and  hence,  a  charge  asked,  asserting  that  "there  has 
been  no  attempt  to  impeach  the  veracity  of  this  witness,"  is  properly 
refused,  when  there  is  any  other  evidence  from  which  a  contradiction  of 
his  testimony  can  be  inferred. 

5.  Charge  cautioning  jury  against  prejudice  or  partiality,  or  couched  in 
disrespectful  language. — While  it  is  the  duty  of  a  juror  to  discard  all  pre- 
judice or  partialitj',  and  to  render  a  conscientious  verdict  without  regard 
to  consequences ;  and  while  it  may  sometimes  be  proper,  or  even  neces- 
sary, that  the  presiding  judge  should  impress  upon  the  jury  the  necessity 
of  a  fearless  discharge  of  this  duty;  yet  a  charge  requested,  assuming 
that  they  intend  to  disregard  their  oath  and  duty,  or  couched  in  language 
otherwise  disrespectful  to  them,  is  properly  refused. 

6.  Ambiguous  charge,  or  charge  requiring  explanation. — A  charge  re- 
quested, which  is  ambiguous,  or  tends  to  confuse  the  jury,  or  requires 
explanation  or  (lualitication,  is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  TI,  C.  Speake. 

This  action  was  bronglit  by  John  W,  Bajliss,  against  the 
appellant  corporation,  to  recover  damages  for  the  killing  of  a 
horse  belonging  to  the  plamtiff,  by  the  alleged  negligence  of  the 
defendant's  servants  ;  and  was  commenced  on  the  10th  Decem- 
ber, 1881.  On  the  first  trial,  the  plaintiff  had  a  verdict,  on 
which  judgment  was  rendered  in  his  favor ;  but  this  judgment 
was  reversed,  on  appeal  sued  out  by  the  defendant,  on  account 
of  the  refusal  of  certain  charges  asked,  and  the  cause  was  re- 
manded.— 75  Ala.  466-69.  On  the  second  trial,  issue  being 
joined  on  the  plea  of  not  guilty,  the  plaintiff  again  recovered  a 
verdict  and  judgment;  from  which  judgment  the  defendant 
now  appeals,  assigning  as  error  several  charges  given  by  the 
court  on  the  request  of  the  plaintiff,  and  the  refusal  of  several 
charges  asked  by  the  defendant.  The  facts  disclosed  by  the 
evidence,  so  far  as  material  to  the  questions  now  presented, 
were  the  same  as  on  the  first  trial,  and,  briefly  stated,  were 
these:     The  plaintiff's  horse  was  killed,  on  the  morning  of 
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October  16tli,  1881,  by  an  engine  and  train  of  cars  on  the  road 
of  the  Memphis  &  Charleston  Railroad  Company,  which  was 
then  operated  under  a  lease  by  the  defendant  corporation.  The 
accident  occurred  about  day-break,  or  a  few  minutes  before,  at 
a  place  nearly  a  mile  distant  from  Town  Creek  station  on  said 
road,  which  the  train  was  approaching.  The  train  was  fifteen 
or  twenty  minutes  late,  and  was  moving  at  the  rate  of  thirty- 
five  or  forty  miles  per  hour,  as  the  engineer  in  charge  testified  ; 
but  he  testified,  also,  that  this  was  the  regular  schedule  time. 
At  the  place  where  the  dead  body  of  the  horse  was  found,  and 
for  some  distance  beyond,  there  was  a  fence  on  each  side  of  the 
track.  The  tracks  of  the  horse,  as  testified  by  the  plaintiflf' s 
witnesses,  showed  that  he  had  run  in  advance  of  the  approach- 
ing train,  for  a  distance  of  150  or  200  yards,  partly  within  the 
iron  rails,  and  partly  on  the  outside  of  the  track ;  and  that  he 
was  struck  by  the  engine  and  killed,  just  oj>posite  a  gap  in  the 
fence  on  the  south  side,  as  he  attempted  to  jump  across  the 
track.  The  engineer  in  charge  of  the  train  at  the  time,  Thomas 
Kincella,  was  examined  as  a  witness  on  the  part  of  the  defend- 
ant, and  testified,  in  substance,  that  his  head-light  was  at  the 
time  in  good  order  and  burning  brightly,  and  was  as  good  as 
any  head-light  in  use  on  the  road  ;  that  by  its  aid  he  could  dis- 
tinguish an  object  on  the  track  one  hundred  yards  ahead,  but 
not  further,  and  could  not  distinguish  an  object  on  either  side 
of  the  track  ;  that  he  was  in  the  vigilant  discharge  of  his  dutiefe 
at  the  time,  and  was  keeping  a  sharp  lookout  ahead ;  and  that 
he  did  not  perceive  the  horse  until  he  jumped  on  the  track, 
just  in  advance  of  the  engine,  so  near  that  it  was  impossible  to 
reverse  his  engine,  stock  or  check  the  train,  or  do  anything  else 
to  avoid  a  collision. 

This  being  the  substance  of  the  evidence,  the  court  gave  the 
following  charges  at  the  instance  of  the  plaintiff:  (1.)  ''If  the 
jury  believe,  from  the  evidence,  that  the  engineer  did  not  see 
the  horse  until  he  sprung  upon  the  track,  and  until  it  was  too 
late  to  avert  the  accident,  but  that,  if  he  had  exercised  a  proper 
degree  of  watchfulness,  he  could  have  seen  him  in  time  to  pre- 
vent the  injury;  then  he  was  guilty  of  negligence,  and  the  de- 
fendant would  be  liable."  (2.)  "  If  the  jury  believe,  from  the 
evidence,  that  the  engineer,  with  a  proper  degree  of  watchful- 
ness, would  have  seen  the  horse  before  he  sprang  on  the  track, 
and  that  his  failure  to  do  so  was  the  result  of  a  want  of  keep- 
ing a  proper  lookout,  and  that  by  keeping  a  proper  lookout  he 
would  hav'e  seen  the  horse  in  time  to  prevent  the  injury ;  then 
the  defemrant  is  liable."  (3.)  "The  jury  can  infer  tliat  the  en- 
gineer did  not  keep  a  proper  lookout,  from  circumstances  as 
well  as  from  facts;  but  such  inference  must  be  drawn  from  the 
evidence." 
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The  defendant  excepted  to  each  of  these  charges  as  given, 
and  requested  the  following  charges  in  writing: 

"  1.  If  the  jury  believe  the  evidence,  they  must  find  for  the 
defendant. 

"  2  If  the  jury  believe,  from  the  evidence,  that  the  engineer 
was  at  his  post,  and  in  the  discharge  of  his  duty,  and  was  ex- 
ercising that  degree  of  diligence  which  very  prudent  persons 
observe  in  the  conduct  of  their  own  business  ;  then,  simply  be- 
cause he  failed  to  see  the  horse,  when  running  on  the  side  of 
the  track,  does  not  make  the  defendant  liable  for  the  accident. 

"3.  If  the  jury  believe,  from  the  evidence,  that  the  horse 
ran  between  ninety  and  one  hundred  yards  between  the  iron 
rails  of  the  railroad,  and  was  so  running  by  reason  of  the  train 
l)eing  behind  time,  and  that  the  train  was  running  at  the  rate 
of  thirty-five  or  forty  miles  per  hour;  then  it  would  have  been 
a  piiysical  impossibility  for  the  horse  to  have  left  the  track  after 
completing  said  ninety  or  more  yards,  and  to  have  reached  the 
place  where  he  was  killed  before  the  train  reached  there. 

''  4.  If  the  jury  believe  the  evideiice  testified  to  by  the  witness 
Seay  [a  witness  for  plaintiff  |,  if  they  find  that  he  so  testified, 
that  an  engineer,  or  other  person  on  an  engine,  could  not  see  by 
the  aid  of  the  head-light,  on  the  side  of  the  track,  at  a  greater 
distance  than  eight  on  ten  feet ;  if  the  jury  believe  this  evi- 
dence, then,  if  they  believe  the  uncontradicted  evidence  in  the 
case,  it  was  an  impossibility  for  the  engineer  to  stop  his  engine, 
running  at  the  rate  of  thirty-five  or  forty  miles  an  hour,  within 
the  space  of  less  than  250  yards ;  and  it  was  not  ncessary  for 
the  engineer  to  attempt  the  impossible  in  fact. 

"  5.  If  the  jury  believe,  from  the  evidence,  that  the  killing 
of  the  plaintiff's  horse  was  an  accident,  which  could  not  have 
been  averted  by  the  use  of  the  utmost  care  and  watchfulness  on 
the  part  of  the  defendant's  employees;  then  the  jury  can  not 
render  a  verdict  in  favor  of  the  plaintiff,  without  a  willful  dis- 
regard of  their  oaths,  and  a  stigma  upon  their  position  in.  the 
jury-box  as  impartial  jurors ;  and  that  their  verdict,  if  so  ren- 
dered notwithstanding  their  belief  in  such  evidence,  would  be 
simply  tyrannical  confiscation. 

"6.  There  has  been  no  attempt  in  this  case  to  impeach  the 
veracity  of  the  engineer,  and  the  presumption  is  that  he  has 
sworn  the  truth.  His  evidence  should  be  fairly  and  impartially 
weighed  by  the  jury ;  by  his  intelligence,  his  tnanner,  the  con- 
sistency of  his  story,  its  probability  or  improbability,  and  all 
the  other  tests  which  do  or  do  not  convince;  and  if  the  jury, 
after  applying  all  these  tests,  are  convinced  of  the  truth  of  his 
evidence,  they  have  but  one  plain  duty,  and  that  is  to  render  a 
verdict  in  favor  of  the  defendant. 

"  7.     The  fact  that  the  plaintiff  is  a  citizen  of  Lawrence 
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county,  and  lias  lost  his  horse  by  tlie  defendant's  train  running 
against  it  and  killing  it,  does  not,  in  and  of  itself,  under  the 
evidence  in  this  case,  if  the  jury  believe  all  the  evidence,  justify 
a  verdict  against  the  defendant. 

"8.  The  testimony  of  the  witness  Kincella  should  be 
weighed  by  you,  gentleman  of  the  jury,  fairly  and  impartially,  ap- 
plying all  those  legitimate  .tests  b}'  which  a  narrator  does  or  does 
not  convince.  Each  one  of  you  is  a  sworn  juror  in  search  of 
truth,  and  should  be  blind  to  consequences.  You  have  taken  a 
solemn  oath  to  try  this  case  well  and  truly,  and  to  render  a  true 
verdict  according  to  the  evidence.  If  you  willfully  disbelieve 
and  disregard  the  evidence  of  this  engineer,  without  having  any 
ju8t  ground  for  so  doing,  your  verdict  for  the  plaintiff  will  be 
a  false  verdict,  rendered  with  an  utter  disregard  of  your  sworn 
duty. 

"  9.  There  is  no  room  in  the  jury-box  for  prejudice  or  partial- 
ity ;  and  I  charge  you,  gentlemen  of  the  jury,  that  you  have  no 
more  right  to  render  a  verdict  against  the  railroad  by  reason  of 
prejudice  against  it,  or  to  render  a  verdict  for  the  plaintiff  be- 
cause of  partiality  for  him,  then  you  would  have  to  steal  one 
man's  property  to  give  it  to  another. 

'*  10.  If  the  jury  believe,  from  the  evidence,  that  when  the 
plaintiff's  horse  went  on  the  track  of  the  railroad,  the  front  of 
the  engine  was  so  near  him  that  it  was  impossible,  before  the 
engine  struck  him,  to  stop  the  train,  or  sound  the  cattle-alarm ; 
then  the  jury  would,  under  this  state  of  facts,  be  authorized  to 
find  for  the  defendant." 

The  court  refused  each  of  these  charges,  and  the  defendant 
duly  excepted  to  their  refusal.  The  bill  of  exception  recites,* 
in  connection  with  said  charge  No.  2,  that  the  court,  before  re- 
fusing it,  had  given  a  charge  requested  by  defendant,  in  these 
words:  "If  the  jury  believe,  from  the  evidence,  that  the 
engineer  was  at  his  post,  and  in  the  discharge  of  his  duty,  and 
was  exercising  that  degree  of  diligence,  attention  and  watchful- 
ness, which  very  prudent  persons  observe  in  the  conduct  of  their 
own  business;  then,  if  the  jury  also  find,  from  the  evidence, 
that  he  failed  to  see  the  horse  while  running  on  the  side  of  the 
track,  this  would  not  make  the  defendant  liable." 

The  charges  giveh  at  the  instance  of  the  plaintiff,  and  the 
refusal  of  the  several  charges  asked  by  the  defendant,  with 
other  matters,  are  now  assigned  as  error. 

Humes,  Gordon  &  Sheffey,  for  appellant. 

"W.  P.  Chitwood,  and  J.  C.  Kumpe,  contra. 

CLOPTON. — The  General  Assemblv,  deeming  the  common- 
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law  rules  insutiicient  for  the  ample  protection  of  persons,  stock, 
and  other  property,  enacted  statutes  regulating  and  defining 
in  certain  cases  the  duties  and  liabilities  of  railroad  companies. 
These  statutes  have  been  repeatedly  examined  and  considered, 
and  their  construction  may  be  regarded  as  well  settled.  Section 
1699  of  Code,  after  making  it  the  duty  of  the  engineer  to  give 
specified  signals,  on  approaching,  passing,  and  leaving  designated 
places,  provides:  "He  must,  also,  on  perceiving  any  obstruc- 
tion on  the  track  of  the  road,  use  all  means  known  to  skillful 
engineers  (such  as  the  application  of  his  brakes,  and  the  re- 
versal of  his  engine),  in  order  to  stop  the  train."  The  succeed- 
ing section  (1700)  makes  the  company  liable  for  all  damages  to 
persons,  stock  or  other  property,  resulting  from  a  failure  to 
comply  with  the  requirements  of  section  1699 ;  and  when  any 
stock  is  killed  or  injured,  or  other  property  damaged  or  de- 
stroyed, by  the  locomotive  or  cars,  the  burden  of  proof  is  on  the 
company  to  show  that  the  requirements  of  the  statute  were 
complied  with. 

The  statute  is  a  modification  of  the  common  law.  The  abso- 
lute duty  to  use  all  means  to  stop  the  train,  on  perceiving  an 
obstruction  on  the  track,  did  not  exist  independent  of  the  stat- 
ute. It  might  or  it  might  not  be  a  duty,  according  to  the  cir- 
cumstances. In  some  conditions,  safely  consists  in  quickening 
the  speed.  The  statute  ought  not  to  be  extended  by  construc- 
tion to  cases  not  included  in  its  clear  and  unambiguous  terms, 
especially  as  a  failure  to  comply  with  the  requirements  of  the 
statute  is  made  a  misdemeanor.  To  originate  the  statutory 
duty,  there  must  concur  an  obstruction  on  the  track  of  the  road, 
'against  which  the  locomotive  or  train  may  strike  while  running 
its  proper  course  and  direction,  and  it  must  be  perceived  by  the 
engineer.  An  animal,  though  near  the  road,  and  on  the  com- 
pany's right  of  way,  is  not  an  obstruction  on  the  track  of  the 
road,  within  the  meaning  of  the  statute. — L.  &  N.  R.  R.  Co. 
V.  Reidmond^  11  Tenn.  205.  When  it-  is  sought  to  hold  the 
company  liable  for  damages  resulting  from  a  failure  to  comply 
with  the  requirements  of  the  statute,  the  inquiry  should  be  di- 
rected to  the  ascertainment  of  the  fact,  on  the  existence  of  which 
the  statutory  duty  arises.  To  establish  it,  positive  proof  is  not 
essential.  Like  any  other  fact  to  be  judiciklly  ascertained,  cir- 
cumstances, from  which  the  inference  may  be  reasonably  and 
satisfactorily iirawn — convincing  to  the  mind  -will  be  sufficient. 
When  the  fact  exists,  it  is  the  duty  of  the  engineer  to  use  all 
means,  known  to  skillful  engineers,  to  stop  the  train  ;  and  when 
it  is  established  on  the  trial,  the  burden  is  on  the  company  to 
show  a  compliance  with  the  requirements  of  the  statute.  The 
law,  however,  does  not  exact  an  attempt  of  the  impossible.  If 
an  animal  suddenly  springs  on  the  track,  in  front  of,  and  so 
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near  to  the  engine,  that  no  human  appliances  could  avail  to 
avoid  the  injury,  the  engineer  does  not  violate  his  statutory 
duty  in  not  making  the  attempt  to  stop  the  train. — See  this 
case,  at  the  last  term,  74  Ala.  150,  and  75  Ala.  466. 

This  construction  of  the  statute  does  not  relieve  the  company 
of  all  liability,  when  the  obstruction  is  not  on  the  track  of  the 
road.  When  an  animal  is  off  the  track,  and  is  discovered  in 
close  proximity,  under  circumstances  indicating  danger,  the 
duty  and  liability  of  the  company  are  governed  by  the  rules  of 
the  common  law, — S.  cfe  N'.  Ala.  R.  R.  Co.  v.  Jones,  56  Ala.  506. 
The  employees  are  required  to  use  the  care  and  diligence  which 
a  careful  and  prudent  person,  handling  agencies  of  similar 
hazard  and  power,  would  employ  in  the  management  of  his 
own  business.  All  reasonable  care  and  diligence  should  be  ob- 
served, to  prevent  danger  or  injury.  If  a  horse  is  seen  on  the 
side  of  the  road,  or  running  along  its  line,  while  the  train  is  in 
motion,  proper  means  should  be  used  to  frighten  him  away  ; 
and  if  the  road  is  fenced  on  both  sides,  the  horse  running  be- 
tween the  fence  and  the  road,  and  the  first  opening  is  on  the 
opposite  side,  the  expectation  that  he  would  attempt  to  cross  at 
the  first  opening  is  natural ;  and  under  such  circumstances,  it 
is  the  duty  of  the  engineer  to  adopt  means  to  check  the  speed 
of  the  train,  that  the  norse  may  safely  pass,  unless  checking  in- 
volves more  peril  than  continued  running. 

We  have  stated  the  rule  governing  the  liability  of  the  com- 
pany, on  the  hypothesis  that  the  animal  is  seen.  Actual  dis- 
covery is  not  essential.  The  obligatory  care  and  diligence  con- 
sist, both  in  a  proper  watchfulness,  and  in  the  use  of  the  ap- 
propriate and  necessary  means  to  prevent  an  accident,  when 
the  danger  is  discovered.  When  the  animal  is  not  seen  because 
of  the  inattention  or  negligence  of  the  engineer,  and  injury  re- 
sults by  reason  thereof,  the  company  is  liable,  as  if  the  anitnal 
had  been  observed.  A  proper  lookout  at  all  times,  along  the 
track,  and  near  the  road,  is  a  duty  enjoined  by  law.  An  en- 
gineer has  other  equally  important  duties  in  operating  a  train, 
which  demand  portions  of  his  time  and  attention.  It  is  not 
meant,  *'  that  the  engineer  shall  keep  his  eye  steadily  on  the 
track  before  him,  to  the  neglect  of  his  other  equally  imperative 
duties.  .  .  .  lie  meets  this  requirement,  when  he  bestows 
on  the  service  that  steady,  regular  care  and  watchfulness,  which 
his  other  duties  allow  a  very  careful  and  prudent  person  to  give 
to  it." — See  this  case,  supra. 

Negligence  vel  non,  in  such  case,  depends  upon  the  attend- 
ant circumstances.  The  mquiry,  to  which  the  investigation 
should  be  directed,  is,  whether  the  engineer,  by  keeping  a 
proper  lookout,  consistent  with  the  discharge  of  his  other  duties, 
could  have  discovered  the  animal  in  time  to  prevent  the  in- 
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jurv  V)y  the  eliiplojinent  of  due  precautions.  In  this  case,  if, 
on  the  foregroing  rules,  the  engineer  could  have  discovered  the 
horse  in  time  to  have  checked  the  speed  of  the  train,  so  as  to 
have  allowed  him  to  escape,  the  company  is  guilty  of  negli- 
gence. On  the  other  hand,  if  the  engineer  was  in  the  dis- 
charge of  his  duties,  and  was  using  that  degree  of  diligence 
whicli  very  prudent  persons  observe  in  the  conduct  of  their 
own  business,  and  did  not  discover  the  horse,  until  it  sprang  on 
the  track  in  front  of,  and  in  such  proximity  to  the  engine,  that 
no  human  agencies  could  have  avoided  the  injury,  the  com- 
pany is  not  liable.  The  question  is,  not  whether  the  engineer 
could  have  possibly  discovered  the  horse,  but  whether  there 
was  a  reasonable  capability  of  seeing  him  under  all  the  circum- 
stances.— 74  Ala.  150. 

There  is  no  error  in  giving  the  charges  asked  by  the  plain- 
tiff, as  we  understand  them.  If  it  was  supposed  they  were 
calculated  to  mislead,  explanatory  or  qualifying  charges  should 
have  been  requested.  The  second  instruction  asked  by  defend- 
ant should  have  been  given.  The  doctrine  of  error  without 
injury  can  not  be  applied  to  the  refusal,  because  the  court  had 
previously  given  another  charge  asserting  substantially  the  same 
legal  proposition.  The  parties  have  a  right  to  frame  their 
charges,  and,  if  correct,  to  have  them  given  in  the  language 
n&ed.—FoUy  v.  MoCaU,  37  Ala.  20. 

The  presumption  is,  that  every  witness  intends  to  tell  the 
truth.  It  is  unquestionably  the  duty  of  the  jury,  in  scrutiniz- 
ing and  examining  the  evidence,  to  weigh  fairly  and  impartially 
the  testimony  of  each  witness — judging  his  credibility  by  his 
conduct  while  testifying,  the  probability  of  his  statements,  his 
intelligence,  and  the  other  legitimate  tests  by  which  truth  is 
ascertained ;  and  a  juror  disregards  the  solemn  obligation  of 
his  oath,  when  he  rejects  without  a  legal  reason — capriciously 
or  whimsically — the  testimony  of  any  witness.  It  is  also  con- 
ceded, that  if  the  jury  was  convinced  of  the  truth  of  the  evi- 
dence of  the  engineer,  it  was  their  plain  duty,  on  the  principles 
of  this  opinion,  to  render  a  verdict  for  the  defendant.  Had 
the  sixth  charge  merely  asserted  these  legal  propositions,  it 
would  have  been  unobjectionable.  The  error  consists  in  the 
assumption  of  the  fact,  "  that  there  has  been  no  attempt  to  im- 
peach the  veracity  of  the  engineer."  One  mode  of  impeach- 
ing a  witness  is  to  disprove,  by  other  witnesses,  the  facts  stated 
by  him,— 1  Green,  on  Ev.  §  461,  The  charge,  as  framed,  was 
properly  refused,  if  there  is  any  evidence  from  which  a  con- 
tradiction can  be  inferred. 

Wiiile  a  juror  should  discard  all  prejudice  or  partiality, 
against  or  in  favor  of  either  party  ;  and  while  it  is  oftentimes 
highly  proper,  and  even  necessary,  that  the  presiding  judge,  in 
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order  to  secnre  a  fair  and  impartial  trial,  should  caution  the 
jury  against  any  undue  influence,  and  impress  the  necessity  of 
a  fearless  and  conscientious  discharge  of  their  duties,  without 
regard  to  consequences,  and  the  disgrace  which  a  disregard 
would  bring  upon  the  administration  of  the  law  ;  such  instruc- 
tions shoula  be  couched  in  language  not  disrespectful  to  the 
jury,  and  not  assuming,  in  advance,  that  any  of  the  jurors  in- 
tended to  disregard  their  high  and  imperative  obligations. 
Charges,  to  which  these  faults  attach,  may  be  properly  refused. 

A  charge  which  is  ambiguous,  or  requires  qualification  or  ex- 
planation, or  tends  to  confuse  the  jury,  ought  not  to  be  given. 
The  seventh  charge  is  obnoxious  to  this  objection.  It  is  diffi- 
cult to  understand  what  legal  proposition  it  was  intended  to 
assert. 

We  have  not  deemed  it  necessary,  as  there  must  be  a  reversal, 
to  consider  the  remarks  of  counsel  in  the  concluding  argument. 
We  refrain  from  doing  so,  in  the  expectation  that  counsel  will 
not  transgress  the  domain  of  legitimate  argument. 

Reversed  and  remanded. 


Jones  V,  Houg^h. 

Action  for  Money  Had  and  Received^  by  Mortgagee  of  Crops 
against  Purcha,ser. 

1.  Proof  of  mortfjagi',  wh^^re  mortgnijor  and  attesting  vitnesses  sign  by 
mark  only. — When  a  mortgage  of  i)ersonaIty  is  signed  by  the  mortgagor 
by  mark  only,  and  eacli  of  the  subscribing  witnesses  signs  l>y  mark  only, 
and  neither  of  them  is  able  to  identify  the  paper  or  any  of  the  marks,  the 
execution  of  the  instrument  may  be  proved  by  the  testimony  of  the  mort- 
gagee himself,  or  of  any  other  person  who  saw  the  maker  execute  it; 
and  it  may  be  admitted  as  evidence  on  such  proof,  without  more. 

Appeal  from  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  J.  O.  Hough  against  K.  T. 
Jones,  was  commenced  in  a  justice's  court,  and  removed  by 
appeal  into  the  Circuit  Court,  where  the  plaintiff  had  a  verdict 
and  judgment.  The  complaint  claimed  one  hundred  dollars, 
as  money  had  and  received  by  the  defendant,  to  and  for  the 
use  of  the  plaintiff.  From  the  evidence  adduced  on  the  trial, 
as  stated  in  the  bill  of  exceptions,  it  appears  that  the  plaintiff 
had  a  mortgage  on  the  crops  to  be  raised  by  one  Dave  Calhoun 
during  the  year  1881 ;  and  he  claimed  that  the  defendant  ha4 
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received  and  sold  the  crops,  having  notice  and  knowledge  of 
his  mortgage.  The  plaintiff's  mortgage  was  dated  February 
21st,  1881  ;  was  signed  by  said  Dave  Calhoun,  by  mark  only, 
and  attested  by  two  witnesses,  each  signing  by  mark  only  ;  and 
the  property  conveyed  by  it  was  thus  described:  "All  the 
crop  that  may  be  made,  or  caused  to  be  made  by  me,  during 
the  present  year  ;  all  of  which  is  mine,  and  unincumbered,  ex- 
cept two  bales  of  cotton  rent."  The  plaintiff,  testifying  as  a 
witness  for  himself,  was  allowed  by  the  court  to  prove  the  exe- 
cution of  this  instrument,  though  the  two  attesting  witnesses 
were  present  in  court ;  and  to  this  ruling,  as  also  to  the  ad- 
mission of  the  mortgage  itself  as  evidence  on  this  proof  of  its 
execution,  exceptions  were  duly  reserved  by  the  defendant. 
These  rulings,  with  other  matters,  are  now  assigned  as  error. 

J.  T.  Norman,  for  the  appellant,  cited  I  Greenl.  Ev.  §  569  ; 
Bennett  v.  RoUnson,  3  Stew.  &  P.  227 ;  Falls  c&  Caldwell  v. 
Gait/ier,  9  Porter,  605  ;  Ellerson  v.  State,  69  Ala.  2 ;  Jenks  v. 
Ferrell,  73  Ala.  238  ;  Russell  v.  Walker,  73  Ala.  315. 

STONE,  C.  J. — The  first  assignment  of  error  raises  the  ques- 
tion of  the  legality  and  sufficiency  of  the  proof  of  the  mort- 
gage, under  whicli  Hough  asserted  claim  to  the  money  sued 
for.  That  instrument  purports  to  be  signed  with  the  maker's 
mark,  and  to  be  witnessed  by  two  witnesses,  each  of  whom 
signed  only  with  a  mark.  The  plaintiff  alone  was  examined  to 
prove  the  Qxecution,  and  he  testified  that  Dave  Calhoun,  the 
maker,  executed  it.  On  this  proof  it  was  allowed  to  go  to  the 
jury,  and  Jones,  the  defendant,  excepted.  Before  the  testi- 
mony in  proof  of  execution  was  offered,  defendant  admitted 
that  the  subscribing  witnesses,  who  were  in  court,  if  placed  on 
the  stand,  "  would  state  they  were  illiterate,  and  could  neither 
read  nor  write  ;  that  plaintiff  could  not  prove  by  said  witnesses 
the  execution  of  said  mortgage  ;  that  neither  of  said  witnesses 
could  identify  said  mortgage  as  the  writing  each  was  requested 
to  make  [his  or]  her  mark  upon  as  an  attesting  witness,  by  said 
plaintiff ;  nor  could  either  of  said  witnesses  say  that  the  mark 
appearing  near  [his  or]  her  name  as  written,  was  [his  or]  her 
mark,  nor  could  either  identify  the  mark  appearing  near  the 
name,  Dave  Calhoun."  In  such  case  as  this,  how  is  the  execu- 
tion of  the  paper  to  be  proved  ? 

In  Gilliam  v.  PerMnson,  4  Rand.  325,  is  this  language : 
"  In  the  case  before  us,  the  witness  has  made  his  mark.  iSow 
I  ask,  how  could  this  be  proved  ? "  There  is  a  distinct,  indi- 
vidual character  in  the  handwriting  of  every  man  who  can 
write  ;  and  with  those  who  have  written  much,  that  character 
is  80  fixed  and  striking,  that  persons  acquainted  with  it  will 
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feel  no  more  difficulty  in  recognizing  it,  than  in  knowing  the 
face  of  the  writer.  Where  the  name  of  a  witness  is  written  by 
himself,  therefore,  it  may  generally  be  proved  with  something 
like  certainty.  But  here,  there  was  no  writing.  The  name 
of  the  witness  was  written  by  another  ;  and  he  makes  a  cross- 
mark — perhaps,  the  first  and  the  last  he  ever  made  in  his  life. 
To  attempt  to  prove  such  a  signature  as  this,  would  be  a 
mockery  of  justice.  And  the  court,  seeing  this,  did  right  in 
allowing  the  handwriting  of  the  party  to  be  proved.  In 
Wati^  V.  Ktlbum,  7  Ga.  356,  Justice  Lumpkin,  with  his  ac- 
customed strong  common  sense,  said  :  "  The  name  of  the  wit- 
ness is  written  by  another,  and  he  makes  a  cross-mark.  In  this 
there  is  nothing  distinctive  to  fix  its  identity.  Who  can  know 
it  ?  Upon  this  point,  then,  we  think  the  court  was  right  in 
treating  such  a  signature  as  a  nullity,  and  allowing  the  hand- 
writing of  the  party  to  be  proved."  In  Jackson  v.  VanDusen^ 
5  Johns.  144,  the  attesting  witnesses  were  dead.  One  of  them, 
who  could  not  write,  had  adopted  as  his  mark  an  imperfect 
representation  of  the  capital  letters,  S.  W.^  the  initials  of  his 
name.  The  court  said:  "Some  slight  evidence  was  given  to 
prove  the  letters  S.  W.  to  have  been  made  by  Samuel  Wheeler, 
the  third  witness ;  but  to  the  latter  I  do  not  now,  nor  did  I  at 
the  time,  attach  any  importance." — 1  Whar.  Ev.  §  727.  See 
George  v.  Surry ,  1  Moody  &  Malk.  516 ;  Baker  v.  Dening,  8 
Adol.  &  El.  94;  Allaire  v.  Allaire,  8  Vroom,  N.  J.  Law, 
312.  The  Circuit  Court  did  not  err  in  receiving  proof  of  the 
execution  of  the  mortgage,  nor  in  allowing  it  to  be  read  to  the 

It  would  seem  that  one  of  the  controverted  questions  of  fact 
in  the  court  below,  must  have  been,  whether  the  agreement  for 
the  lease  of  the  "  Long  field"  was  entered  into  before  February 
21st,  1881 — the  date  of  Dave  Calhoun's  mortgage  to  Hough  ; 
and  that  a  second  mooted  question  was,  whether  Dave  Calhoun 
was,  in  fact,  a  lessee  with  Fields.  In  this  controverted  state 
of  the  proof,  we  find  no  error  in  either  of  the  charges  ex- 
cepted to. 

Affirmed. 
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Webb  V.  Cra^vford. 

BUI  in  3iuity  to  enforce  Trust  in  Lands,  in  nature  of  Bill 
for  Specljic  Performance  hy  Purchaser. 

1.  Naked  trust;  estate  of  joint  grantees. — Where  the  owner  of  lands 
conveys  them  by  deed,  in  trust  for  himself  and  another  person,  imposing 
no  duties  whatever  on  the  trustt^e,  a  dry,  naked  trust  is  created,  and  the 
legal  title  is  vested  in  the  beneficiaries  (Code,  §  2185) ;  and  in  the  absence 
of  words  creating  a  different  estate,  they  hold  as  tenants  in  common. 

2.  Variance  betiveen  allegations  and  proof. — Where  the  bill  is  filed  to 
compel  a  conveyance  of  the  legal  title,  in  the  nature  of  a  bill  for  specific 
performance,  and  avers  that  a  deed  was  executed  to  the  complainants' 
ancestor  by  the  trustee  to  whom  the  property  had  been  conveyed  crea- 
ting a  naked  trust,  and  that  this  deed  was  executed  at  the  instance  of 
the  two  beneficiaries  of  the  estate,  on  a  sale  made  by  them  jointly,  in 
pavment  of  a  debt  due  by  them  jointly  ;  while  the  proof  shows  that  the 
sale  was  made  by  one  of  them  only,  and  the  conveyance  executed  at  his 
instance,  without  the  knowledge,  "assent,  or  subsequent  approval  of  the 
other, — there  is  a  fatal  variance  between  the  allegations  and  the  proof. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  28th  Angnst,  1882,  by 
John  C.  Webb,  as  the  administrator  of  the  estate  of  Mrs. 
Amanda  A.  Sterling,  deceased,  together  with  her  four  sons, 
against  Robert  C.  Crawford  and  D.  S.  Troy  ;  and  sought  a  de- 
cree devesting  the  legal  title  to  a  certain  tract  of  land  out  of 
the  defendants,  and  vesting  the  same  in  the  complainants. 
The  complainants  claimed  the  lands  as  devisees  under  the  last 
will  and  testament  of  Edwin  A.  Glover,  deceased,  and  the  de- 
fendants asserted  title  as  purchasers  at  a  sale  made  by  the  as- 
signee in  bankruptcy  of  Robert  W.  Smith  and  Charles  Walshe, 
and  of  their  late  mercantile  partnership,  Walshe,  Smith  &  Co. 
The  material  facts,  as  the  case  is  here  presented,  are  stated  in 
the  opinion  of  the  court.  The  chancellor  dismissed  the  bill, 
on  linal  hearing  on  pleadings  and  proof,  and  his  decree  is  now 
assigned  as  error. 

Brooks  &  Rov,  for  tiie  appellant. — At  law,  when  the  plain- 
tiff sues  for  the  entire  premises,  or  the  entire  interest  therein, 
he  may  recover  less  than  tiie  whole. — Tarverv.  Smith,  38  Ala. 
135.  In  equity,  also,  the  plaintiff  may  recover  whatever  in- 
terest the  evidence  shows  he  is  entitled  to,  though  it  be  not  the 
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whole. — Munford  v.  Pearce,  70  Ala.  452.  Here,  the  com- 
plainants are  entitled  to  recover  one  half  of  the  land  at  least, 
being  the  undivided  interest  of  Walshe.  If  there  was  any  fatal 
variance,  an  amendment  should  have  been  allowed,  or  the  bill 
should  have  been  dismissed  without  prejudice. — Mnnchua  v. 
Harris,  69  Ala.  506. 

Troy  «fe  Tompkins,  contra,  cited  Aday  v.  Echoh^  18  Ala. 
353  ;  EU'is  V.  Boi'den,  1  Ala.  548 ;  Jillerhee  v.  EUerhee,  42 
Ala.  643  ;  Goodwin  v.  Lyoii,  4  Porter,  297. 

STONE,  C.  J.— The  legal  title  to  the  land  which  is  the  sub- 
ject of  this  suit,  was  in  Robert  W.  Smith.  No  attempt  is 
made  to  trace  it  further  back,  nor  to  show  that  he  held  other- 
wise than  in  his  individual  right,  lie  and  his  wife  conveyed 
the  lands  by  deed  to  C.  W.  Butt,  in  express  truest  to  hold  for 
Charles  Walshe  and  f«»r  him.  Smith.  The  deed  charges  the 
trustee  with  no  duties.  The  effect  of  this,  it  is  conceded,  is  to 
vest  the  legal  title  in  Walshe  <fc  Smith,  disrobed  of  the  attempt 
to  create  a  trust. — Code  of  1876,  §  2185  ;  Mason  v.  Pate,  34 
Ala.  379.  Neither  the  title  papers  nor  the  pleadings  show  that 
Walshe  and  Smith  held  in  any  special  capacity.  The  result  is, 
that  they  must  be  treated  as  tenants  in  conuuon.  Subsequently, 
Butt  conveyed  the  lands  to  one  (ilover,  in  payment  of  a  del)t 
due  to  him  from  Walshe,  Smith  tk  Co.,  and  Glover  devised 
them  to  Mrs.  Sterling  and  her  four  sons.  The  present  bill  is 
filed  by  the  sons  and  the  administrator  of  their  mother,  and 
seeks  to  establish  an  equity  in  the  lands,  ajfainst  purchasers  at 
a  bankrupt  sale,  made  by  the  assignee  of  Walshe  and  Smith. 

The  averments  of  the  bill,  showing  the  conveyance  from 
Butt  to  Glover — an  indispensable  link  in  complainants'  equita- 
ble claim — are  in  the  followirig  language  :  "  That  on  the  day 
and  year  last  aforesaid  [August  31,  1873],  the  said  Charles 
Walshe  and  Robert  W.  Smith  made  and  entered  into  a  contract 
with  the  said  P^dwin  A.  Glover,  whereby  they  agreed  to  sell, 
and  said  Glover  agreed  to  purchase  said  lands,  in  full  payment 
and  satisfaction  of  twenty  thousand  dollars  of  the  aforesaid  in- 
debtedness, and  to  make,  or  cause  to  be  made  and  executed  to 
said  Glover,  good  and  suthcient  titles  in  fee  simple  to  said  lands  ; 
and  that  said  Charles  Walshe  and  Robert  W.  Smith  assured 
said  (irlover  that  the  legal  title  to  said  lands  was  in  the  said 
Cary  W.  Butt,  in  trust  for  them,  and  that  a  deed  of  convey- 
ance executed  to  said  Glover  for  said  lands  would  be  sutticient 
to  invest  said  Glover  with  a  good  and  sufficient  title  to  said 
lands,  as  by  said  contract  is  provided."  The  bill  then  avers 
that  the  title  was  so  made  by  Glover  to  Butt.     This  averment 
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is  substantially  put  in  issue  by  unsworn  answer  of  the  de- 
fendants. 

The  only  testimony  offered,  tending  to  prove  the  truth  of 
this  averment,  is  that  of  Charles  Walslie.  He  testified  as  fol- 
lows :  "  Said  deed  was  executed  by  Mr.  Butt  at  my  instance 
and  request,  as  a  member  of  the  firm  of  Walshe,  Smith  &  Co., 
and  at  that  time  I  was  managing  the  business  of  my  firm.  My 
partner,  Mr.  Robert  W.  Smith,  was  an  invalid  for  several 
months  about  that  time,  and  did  not  attend  to  any  business.  I 
do  not  recollect  of  any  positive  expression  of  approval  of  the 
making  of  that  deed  to  him."  There  is  no  proof  that  Robert 
W.  Smith  was  ever  informed  of  the  conveyance  to  Glover. 
True,  in  his  cross-examination,  Walshe  testified,  that  "  the  firm 
of  Walshe,  Smith  &  Co.  was  at  that  time  indebted  to  Mr, 
Glover,  and  the  said  deed  to  Cary  W.  Butt  in  trust  conveyed 
to  him  property  belonging  to  Walshe,  Smith  &  Co.,  for  the 
purpose  of  paying  a  debt  due  to  Mr.  Glover  from  that  firm." 
There  is,  however,  no  averment  in  the  bill  to  let  in  this  proof  ; 
and,  if  the  facts  be  averred  and  shown  as  Mr.  Walshe  testifies 
to  them,  it  would  still  present  a  question,  not  necessary  to  be 
here  decided,  whether  Walshe  alone  did,  or  could,  create  an 
equity  in  Mr.  Smith's  part  of  the.  land. — .Espy  v.  Comer,  76  Ala. 

It  is  contended  for  appellant,  that  the  foregoing  discrepancy 
between  the  averments  and  the  proof  presents  only  the  ques- 
tion, often  met,  of  a  suit  for  the  whole,  with  proof  of  right,  the 
same  in  character,  to  only  a  part  of  the  thing  sued  for.  That 
is  not  the  question  this  record  raises.  The  averment  of  the 
bill,  not  sustained  by  the  proof,  is  a  necessary  link  in  the  chain 
of  averred  facts,  on  which  complainants  found  their  equitable 
right  to  relief.  Between  such  averred  facts  and  the  proof, 
there  must  be  harmony  in  all  that  is  of  substance.  To  authorize 
relief,  sufficient  facts  must  be  averred,  sufficient  proof  made, 
and  the  averments  and  proof  must  agree.  Less  than  this  last 
requisite  is  a  fatal  variance. — Floyd  v.  Ritter,  56  Ala.  356 ; 
Meadors  v.  Askew,  Ih.  584;  McKinley  v.  Irvine,  13  Ala,  681 ; 
1  Brick.  Dig.  743,  §§  1538,  '39,  '40 ;  Winter  v.  Mert-rick,  69 
Ala,  86;  Munchus  v.  Harris,  Ih.  506;  Conner  v.  Smith,  74 
Ala.  115;  Young  v.  Hawkins,  Ih.  370;  Junkins  v.  Wehh,  72 
Ala.  303 ;  Hooper  v.  Strahan,  71  Ala,  75 ;  Lewis  v.  Mont- 
gomery Mut.  B.  <&  L.  Asso.,  70  Ala.  276 ;  Helmetag  v.  Frank, 
61  Ala.  67  ;  Schafer  v.  Lavaretta,  57  Ala,  14  ;  Eea  v.  Long- 
street,  54  Ala.  291. 

There  are  other  grave  questions  presented  by  this  record,.upon 
which  we  intimate  no  opinion  whatever. — Banks  v.  Ogden,  2 
Wall.  57;  Baily  v.  Glover,  21  Wall.  342;  Jenkins  v.  Interna- 
tional Bank,  106  U.  S.  571 ;  Bump  on  Bankruptcy,  10th  ed. 
558  et  seq.     Lest,  however,   we  may  do  the  complainants  an 
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unwitting  injury,  we  will  so  for  modify  the  decree  of  the  chan- 
cellor, as  to  make  it  a  dismission  without  prejudice. 
So  modified,  the  decree  of  the  chancellor  is  affirmed. 

Clopton,  J.,  not  sitting. 


£ast  Tenn.,  Va,  <&  Ga.  Railroad  Co.  v. 

Carloss. 

Action  against  Railroad  Company^  for  Injuries  to  Stock. 

1.  Complaint;  averment  of  time  and  place. — In  an  action  against  a 
railroad  company,  to  recover  damages  for  injuries  to  stock,  whether  com- 
menced before  a  justice  of  the  peace  or  in  the  Circuit  Court,  the  com- 
plaint must  specify  "  the  time  when,  and  the  place  where  the  killing  or 
injury  occurred  "  (Code,  ^  1711) ;  and  it  is  not  sufficient,  on  demurrer,  to 
state  only  the  month  and  the  county. 

2.  Variance,  as  to  time. — When  the  injury  is  alleged  to  have  occurred 
on  the  21st  day  of  the  month,  and  the  evidence  shows  that  it  occurred 
on  the  first  day,  the  variance  is  fatal,  and  the  evidence  should  be  ex- 
cluded. 

3.  Averment  of  negligence. — If  the  complaint  alleges  that  three  of 
the  plaintifTs  cattle,  particularly  describing  them,  "  were  killed,  and  the 
other  was  injured  or  damaged  to  the  value  of  ten  dollars,  by  the  negli- 
gence of  the  defendant  in  running  a  train  of  cars  and  locomotives  on  said 
railroad,  and  thus  became  wholly  lost  to  plaintiff;"  this  is  a  sufficient 
averment  that  the  injury  was  caused  by  the  negligence  of  the  defendant. 

4.  What  witness  may  state. — A  witness  who  testifies  that,  while  looking 
for  his  own  cattle,  he  saw  plaintifTs  stock  near  the  railroad  as  he  passed, 
and,  on  returning  an  hour  and  a  half  afterwards,  saw  them  again  just  as  a 
train  moved  off,  after  stopping,  at  the  place  where  the  cattle  were  injured, 
may  further  state  that,  if  any  other  train  had  passed  during  the  interven- 
ing time,  he  could  have  heard  it,  and  that  no  other  train  did  pass. 

5.  Argument  of  counsel. — Under  the  rule  established  by  the  former 
decisions  of  this  court,  counsel  transgress  the  bonds  of  legitimate  argu- 
ment, in  addressing  remarks  to  the  jury  about  matters  which  are  not  in 
evidence  before  them  ;  and  the  presiding  judge  has  ample  power  to  check 
argument  of  this  character. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  lion.  H.  C.  Speake. 

This  action  was  brought  by  William  J.  Carloss,  against  the 
appellant,  a  corporation  engaged  in  operating  a  railroad  in  this 
State;  and  was  commenced  on  the  29th  August,  1882.  The 
complaint  contained  two  counts.  The  first  count  claimed  $60 
"as  damages,  for  that  whereas,  in  the  month  of  January,  1882, 
the  plaintiff  had  and  owned  one  large  fine  milch-cow,  alx>ut 
four  years  old,  of  the  value  of  !^40,  and  two  fine  work-oxen 
about  three  years  old,  worth  $40,  and  one  large  two-year-old 
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steer,  worth  $10 ;  and  on  or  about  tlie  21st  of  said  month,  in 
the  county  of  Colbert,  Alabama,  the  said  cow,  the  two-year-old 
steer,  and  one  of  the  three-year-old  oxen  were  killed,  and  the 
other  one  injured  or  damaged  to  the  value  of  ten  dollars,  by  the 
negligence  of  the  defendant  in  running  a  train  of  cars  and  loco- 
motives on  th^ railroad  of  said  defendant  situated  in  said  county, 
and  thus  became  wholly  lost  to  plaintiff ;  to  his  damage  $60." 
The  second  count  also  claimed  $60  as  damages,  "for  that 
whereas,  during  the  month  of  January,  1882,  and  previous  to 
that  time,  the  defendant  was  using  and  operating  a  line  of  rail- 
road, extending  from  the  city  of  Memphis,  in  Tennessee,  to  the 
town  of  Stevenson,  in  Alabama,  which  said  line  of  railroad  ex- 
tends through  said  county  of  Colbert;  and  plaintiff  avers  that, 
in  the  month  of  January,  1884  (?)  he  had  and  owned"  the  cow 
and  oxen  described  as  aljove;  "and  that  said  defendant,  in  said 
month  of  January,  1882,  while  running  a  train  of  cars  and  loco- 
motives on  said  railroad  in  said  county  of  Colbert,  so  carelessly 
and  negligently  as  to  run  said  locomotive  and  train  of  cars  upon 
and  against  the  said  cow  and  oxen,  that  the  same  were  killed  or 
injured  ;  to  the  damage  of  plaintiff  $60." 

The  defendant  demurred  to  each  count  of  complaint,  assign- 
ing the  following  grounds  of  demurrer  to  the  first  count:  1st, 
"  because  it  fails  to  aver  that  said  alleged  injury  and  trespass 
was  occasioned  by  the  killing  or  striking  of  said  animals,  or  any 
of  them,  by  the  locomotive  or  cars  of  this  defendant;"  2d, 
"  because  it  contains  no  averment  that  there  was  any  collision 
between  said  animals  and  the  locomotives  or  cars  of  this  de- 
fendant;" 3d,  "  because  it  fails  to  aver  any  negligence  on  the 
part  of  the  defendant,  except  as  to  said  alleged  injury  to  one  of 
the  oxen;"  4th,  ''because  said  count  is  vague  and  indeiinite, 
in  that  it  fails  to  aver  the  place  in  said  county  where  said  alleged 
injury  occurred,  and,  by  such  failure,  defendant  is  not  apprised 
of  a  fact  material  to  be  known  for  the  proper  defense  of  this 
suit ; "  5th,  "  because  said  count  is  vague  and  indetinite,  in  that 
it  does  not  show  that  the  alleged  negligence  of  defendant,  in 
running  a  train  of  cars  on  its  railroad,  had  any  connection  with 
the  loss  and  damage  to  plaintiff's  said  proj)erty  as"  complained 
of  in  said  count ;"  6th,  "because  said  count  is  argumentative, 
and  is  not  an  intelligible  statement  of  facts,  as  required  by  law." 
The  same  grounds  of  demurrer  were  assigned  to  the  second 
count.  The  court  overruled  the  demurrer,  and  the  cause  was 
tried  on  issue  joined  on  the  plea  of  not  guilty. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  introduced  one  Howell  as  a  witness,  who  testified  that, 
"about  one  or  two  o'clock  in  the  afternoon  of  about  January 
Ist,  1882,"  he  walked  down  tlie  railroad  track  in  search  of  some 
stock,  and,  as  he  passed,  saw  plaintiff's  cattle,  which  he  de- 
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scribed,  in  plaintiff's  field  about  one  hundred  yards  from  the 
railroad  ;  that  he  found  his  stock  in  a  field  about  one  mile  from 
the  railroad,  and  then  returned,  having  i)een  absetJt  about  an 
hour  and  a  half;  that  he  was  walking  back  on  the  railroad 
track,  near  the  bridge  over  Cane  Oeek,  \V'hen  he  was  overtaken 
and  passed  by  a  train  of  cars;  that  he  heard  the  train,  after 
passing  him,  "  whistle,  and  stop,  and  then  bacl?;"  that,  after 
crossing  the  bridge,  he  saw  the  train  standing  still,  "and  saw 
two  persons  walk  around  the  pilot  of  the  engine,  where  the 
cattle  were  killed,  about  three  or  four  hundred  yards  distant 
from  him;"  that  the  train  moved  off  before  he  reached  it.  and 
that,  on  arriving  at  the  place,  he  found  the  cattle  killed  and  in- 
jured, as  he  described.  During  the  examination  of  this  wit- 
ness, plaintiff  asked  him  this  question:  *'If,  during  your 
absence  from  the  railroad  on  the  occasion  in  question,  another 
train  had  passed,  could  you  have  heard  it  ? "  to  which  question 
he  answered,  "  that  he  could  have  heard  any  other  train,  and 
that  there  was  no  other  train."'  The  defendant  objected  to  this 
question  and  answer  each,  as  calling  for  and  expressing  the 
mere  opinion  of  the  witness;  and  an  exception  was  duly  re- 
served to  the  overruling  of  these  objections.  This  being  the 
only  evidence  as  to  the  time  when  the  injur}'  occurred,  the  de- 
fendant moved  the  court,  after  the  plaintiff  had  closed,  to  ex- 
clude it  from  the  jury,  on  the  ground  of  a  variance  between  it 
and  the  averments  of  the  complaint;  which  motion  the  court 
sustained  "as  to  the  first  count,  but  overruled  as  to  the  second 
count;"  and  to  the  overruling  of  said  motion  the  defendant 
duly  excepted. 

"  The  plaintiff  offered  in  evidence  a  part  of  the  record  of  a 
suit  which  had  been  begun  before  a  justice  of  the  peace,  against 
Jas.  B.  White,  the  stock  agent  of  the  Memphis  &  Charleston 
Railroad  Company,  prior  to  the  institution  of  this  suit,  for  $60; 
which  suit  had  been  quashed;"  but  the  court  excluded  this 
evidence,  on  the  objection  and  motion  of  the  defendant.  The 
plaintiff  himself  testified  as  to  the  value  of  the  cattle  w^hich 
were  killed  and  injured,  and  as  to  the  presentation  of  his  claim 
for  damages  to  an  agent  of  the  defendant.  The  defendant 
seems  to  have  introduced  no  evidence,  and  the  bill  of  excep- 
tions states  that  the  above  "  was  all  the  evidence." 

"  In  the  course  of  his  concluding  argument  to  the  jury,  the 
plaintiff's  counsel  stated,  that  the  plaintiff  had  brought  his  suit 
in  a  cheap  court,  before  a  justice  of  the  peace,  but  it  was  de- 
cided to  be  beyond  the  jurisdiction  of  the  court,  and  so  he  was 
forced  to  come  into  this  court,  and  await  its  expense  and  delay. 
The  defendant  immediately  excepted  to  said  statement  so  made, 
because  it  was  the  statement  of  facts  which  were  not  in  evi- 
dence before  the  jury.     The  plaintiff's  counsel  did  not  in  any 


446  SUPREME  COURT  [Dec.  Term, 

[East  Tenn.,  Va.  &  Ga.  Railroad  Co.  v.  Carloss.] 
way  retract  his  said  remarks,  but  proceeded  with  hisargnrnent; 
and  afterwards,  in  his  further  argument,  stated  to  the  jury, 
that  the  defendant's  counsel  'stands  up  here  as  the  representa- 
tive of  this  bloated  corporation  ;' "  and  again,  "  This  defendant 
is  a  large  and  powerful  organization,  perhaps  counting  its  em- 
ployees by  the  tiiousand,  and  it  is  here  litigating  with  a  poor 
man  who  has  only  a  few  head  of  cattle."  As  to  each  of  these 
statements,  the  bill  of  exceptions  states,  as  before,  "  Defendant 
immediately  excepted  to  said  statement  so  made,  because  it  was 
the  statement  of  facts  which  were  not  in  evidence  before  the 
jury ;  but  the  counsel  proceeded  with  his  argument,  and  did 
not  in  any  way  retract  his  remarks." 

The  several  rulings  of  the  court  on  the  pleadings  and  evi- 
dence, as  above  stated,  are  now  assigned  as  error;  and  assign- 
ments of  error  are  also  based  on  the  remarks  of  counsel  above 
copied,  and  the  failure  of  the  court  to  interfere,  and  to  instruct 
the  jury  that  they  could  not  consider  said  remarks  for  any 
purpose. 

Humes,  Gordon  &  Sheffey,  for  appellant. 

J.  T.  Kirk,  contra. 

SOMERVILLE,  J. — Where  a  suit  is  instituted  for  damages 
to  live  stock,  or  cattle  of  any  kind,  caused  by  locomotives  or 
railroad  cars  in  this  State,  a  justice's  court  has  jurisdiction  of 
such  cause,  when  the  value  of  the  stock  or  cattle  so  killed,  or 
the  damage  done,  is  one  hundred  dollars,  or  less. — Code,  1876, 
§  1711.  When  such  value  or  damage  exceeds  one  hundred 
dollars,  the  suit  must  be  brought  in  the  Circuit  Court. — Code, 
§  1714.  All  such  claims  are  expressly  barred  by  statute,  un- 
less the  complaint  is  made,  by  suit  or  presentation,  within  six 
months  from  the  date  of  the  killing  or  injury. — East  Tenn. 
Va.  (&  Ga.  R.  R.  Co.  v.  Bayliss,  74  Ala.  150. 

The  statute  provides  that  the  complaint,  when  filed  with  the 
justice  of  the  peace,  must  be  in  writing,  and  set  out  the  num- 
ber and  character  of  the  stock  or  cattle  so  killed  or  injured, 
and  must  also  specify  "the  time  when,  and  the  jpZace  where  the 
killing  or  injury  occurred,"  wit!)  the  name  of  the  owner,  and 
of  tiie  defendant  owning  or  controlling  the  road,  whether  a  cor- 
poration or  a  natural  person. — Code,  1876,  §  1711.  It  is  our 
opinion  that  like  averments  should  be  made  when  suit  is  com- 
menced by  complaint  before  the  Circuit  Court.  This  is  a  fair 
inference  of  the  legislative  intention,  as  shown  by  the  act  ap- 
proved February  3d,  1877,  which  is  embraced  in  sections  1710 
to  1716  of  the  Code.  The  purpose  of  the  requirement  is  to 
inform  the  railroad  officials,  with  reasonable  certainty,  as  to  the 
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circnmstances  attending  the  alleged  injury,  so  that  they  m&y 
act  advisedly  in  the  investigation  of  the  ease,  either  with  tlie 
view  of  voluntary  adjustment,  or  of  defense  at  law.  The  time^ 
we  think,  should  be  stated  to  be  a  specified  day  of  a  given 
month  and  year.  The  place  should  be  averred  to  be  at  a  cer- 
tain locality  along  the  line  of  the  road,  describing  its  distance 
and  direction  from  a  named  depot,  or  other  known  point.  Any 
thing  more  general  than  this  would  not  be  sufficiently  certain 
as  a  statement  of  "  the  ti7ne  when,  and  the  place  where  the  kill- 
ing or  injury  occurred,"  within  the  meaning  of  the  statute,  or 
for  the  fulfilment  of  its  manifest  purposes.  A  mention  of  the 
county  merely  is  lacking  in  certainty  as  to  place. 

The  second  count  of  the  complaint  in  this  cause  failed  to 
state  the  particular  day  in  tlie  month  of  January,  1882,  when 
the  alleged  injury  was  done,  and  was  for  this  reason  defective. 
The  demurrer  to  it  based  on  this  ground  should  have  been  sus- 
tained. The  first  count  alleged  the  injury  to  have  occurred  on 
the  21st  day  of  January,  1882.  The  evidence  showed  that  it 
occurred  about  the  first  day  of  the  same  month,  or  three  weeks 
prior  to  the  time  stated.  This  was  a  variance,  and  the  court 
erred  in  refusing  to  exclude  this  evidence. 

The  defendant  was  liable  for  any  damage  wrongfully  caused 
by  its  locomotives  or  railroad  cars  to  the  live  stock  or  cattle  of 
the  plaintiff  described  in  the  complaint. — Code,  §  1710  ;  Zeigler 
V.  S.  (&  N.  Ala.  R.  R.  Co.,  58  Ala.  594.  The  first  count  of 
the  complaint  sufficiently  averred  that  the  injury  complained 
of  was  caused  by  the  negligence  of  the  defendant.  The  first 
two  grounds  of  demurrer  to  this  count  were  properly  over- 
ruled, under  the  authority  of  S.  <j&  JV.  Ala.  R.  R.  Co.  v. 
Thompson,  62  Ala.  494. 

The  question  propounded  to  the  witness  Howell,  and  his 
answ.er  to  it,  can  not  be  regarded  as  calling  for,  or  expressing  a 
mere  opinion.  lie  was  asked,  in  effect,  whether  he  was  near 
enough  to  the  line  of  the  railroad  to  have  heard  any  other 
train  than  the  one  in  question,  if  one  had  passed  during  the 
interval  of  an  hour  and  a  half  when  he  was  in  the  neighbor- 
hood of  the  place  where  the  cattle  were  injured.  This  called 
for  a  fact,  not  an  opinion. — Cox  v.  The  State,  76  Ala.  66; 
Te»ney  v.  The  State,  at  the  present  term,  ante,  p.  33. 

The  language  of  counsel  used  in  the  argument  of  the  cause 
was  clearly  in  violation  of  the  rule  established  by  our  decisions, 
governing  the  latitude  of  forensic  discussions. — East  Tenn., 
Va.  db  Ga.  R.  R.  Co.  v.  Bayliss,  75  Ala.  466 ;  Motes  v.  Bates, 
74  Ala.  374;  Wolfe  v.  Minnis,  74  Ala.  386;  Cross  v.  The 
State,  68  Ala.  476.  As  the  case  is  sent  back  for  a  new  trial  on 
another  point,  we  need  not  consider  whether  the  exception  was 
propeHy  taken  so  as  to  raise  this  question.     Circuit  judges 
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have  ample  power  to  check  arguments  of  this  character,  by 
setting  aside  verdicts  obtained  through  tlieir  inflnence,  either 
on  motion  of  the  adverse  party,  or  ex  niero  motu.  If  it  were 
exercised  more  freely  in  such  cases,  this  court  would  probably 
be  troubled  with  reviewing  fewer  transgressions  of  the  rule  to 
which  we  have  above  referred. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Montgomery  &  Eufaula  Railway  Co. 
V.  Thompson. 

Action  against  Railroad  Companies,  for   Personal  Injuries. 

1.  ^SYnie^- /wry.— Under  the  statute  givinj;  "either  party,"  in  a  civil 
action,  the  right  to  demand  a  struck  jury  (Code,  §  3018),  all  the  persons 
litigant  on  one  side,  whether  as  plaintiffs  or  as  defendants,  are  regarded 
as  one  party  ;  and  where  there  are  several  defendants,  having  different 
defenses,  the  right  of  tlie  plaintiff  to  a  struck  jury  can  not  be  defeated, 
because  they  can  not  agree  among  themselves  as  to  the  names  to  be 
struck  off,  but  the  court  may,  in  such  case,  allow  each  defendant  to 
strike  off  a  name  in  rotation. 

2.  Injuries  caused  by  traps  and  pitfalls;  liability  of  ovmer  for  damages. 
All  persons,  whether  natural  or  artificial,  who  own  lands  on  which  the 
public  is  invited,  expressly  or  impliedly,  to  enter,  are  bound  to  keep 
such  lands  free  from  traps  and  pitfalls,  and  are  liable  in  damages  at  the 
suit  of  any  person  injured  by  the  neglect  of  this  duty ;  but  the  principle 
does  not  extend  to  places  which  are  strictly  private,  or  to  which  the 
public  is  neither  invited  nor  expected  to  go. 

3.  Same,  as  applied  to  railroad  companies. — All  the  property  of  a  rail- 
road company,  including  its  depots  and  adjacent  yards  and  grounds,  is 
its  private  property,  on  which  no  one  is  invited,  or  can  claim  a  right  to 
enter,  except  those  persons  who  have  business  with  the  railroad  ;  which 
class  embraces,  not  only  passengers,  but  pi'otectors  and  friends  attend- 
ant on  their  departure,  or  awaiting  their  arrival. 

4.  Same.^To  the  class  of  persons  thus  having  V)usiness,  the  railroad 
company  is  under  obligation  to  keep  in  safe  condition  all  parts  of  its 
platforms,  with  the  approaches  thereto,  to  wiiich  the  public  do,  or  would 
naturally  resort,  and  all  portions  of  the  station-grounds  reasonably  near 
to  the  platform,  where  passengers  would  be  likely  to  go,  and  to  provide 
safe  waiting-rooms,  and  to  keep  the  depot  and  platform  well  lighted  at 
night;  but,  to  the  public  at  large,  the  company  owes  "  nothing  beyond 
the  observance  of  the  duties  of  good  neighborhood,"  which  includes 
"  the  universal  duty  pf  doing  no  willful  or  wanton  injury,  and  of  not 
erecting  or  continuing,  on  or  near  its  platform  or  approaches,  to  which 
the  public  may  be  expected  to  go,  any  nuisance,  trap,  or  pitfall,  from 
which  personal  injury  is  likely  to  ensue." 

5.  Contributor}/  negligence  as  defense. — To  an  action  against  a  railroad 
company,  to  recover  damages  on  account  of  personal  injuries  sustained 
from  a  neglect  of  this  duty  [to  keep  its  depot  grounds  and  approaches  in 
safe  condition],  contributory  negligence  on  the  part  of  the  plaintiff  him- 
self is  a  complete  defense. 
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6.  LiabiliUj  of  owners  and  lessees  of  railroad. — The  building  in  the  city 
of  Montgomery  known  a.s  the  "  Union  Depot,"  with  the  yard  or  groundfl 
annexed,  is  the  property  of  the  two  railroad  companies  known  as  the 
South  and  North  Alabama,  and  the  Louisville  ana  Na.ohville;  but  the 
Montgomery  and  Eufaula  railroad  company,  having  acquired  by  lease, 
at  a  stipulated  rent,  the  right  to  use  the  property  in  common  with  them, 
for  the  arrival  and  departure  of  its  trains,  with  the  use  of  its  waiting 
rooms,  ticket-office,  baggage-room,  &c.,  is  liable  to  passengers  and  the 
public  generally,  in  relation  to  the  property,  as  if  it  were  the  owner 
m  fee. 

7.  Application  of  these  principles  to  case  at  bar. — The  plaintiff  in  this 
case  (tame  to  Montgomery  on  the  Montgomery  and  Eufaula  railroad,  and, 
on  alighting  from  the  train  at  the  Union  Deiwt,  desiring  to  find  a  privy, 
made  inquiry  of  a  stranger,  who  pointed  in  the  direction  of  a  privy 
erected  on  the  bank  of  the  river,  at  the  further  end  of  the  platform,  al)out 
fifty  yards  trom  the  depot ;  and  in  trying  to  find  it,  he  wandered  beyond 
it  in  the  dark,  fell  down  the  steep  biuff,  and  sustained  st-rious  injuries. 
The  railroad  platform  was  w-ell  lighted,  and  extended  from  the  depot  to 
the  river;  but  there  was  no  light  at  the  privy,  and  a  house  intervened 
between  it  and  the  lights  on  the  platform.  Held,  on  these  facts,  that  the 
plaintiff  had  no  cause  of  action  against  the  railroad  companies  who 
owned  the  property,  as  to  them  being  a  mere  stranger;  and  that  he 
could  not  recover  against  the  Montgomery  and  Eufaula  corporation, 
lessees  of  the  property,  because,  being  acquainted  with  the  locality,  he 
was  guilty  of  contributory  negligence  in  attempting  to  find  the  privy 
without  further  inquiry. 

8.  Duty  of  railroads  to  provide  privy  accommodations. — By  statute  en- 
acted since  the  occurrence  of  the  injury  in  this  case,  it  is  made  the  duty 
of  railroad  companies  to  provide  privy  accommodations  at  depMjts  ancl 
stations,  when  required  to  do  so  by  the  Railroad  Commission  (Sess.  Acts 
18n2-3,  p.  154);  and  this  may  be  regarded  as  "a  legislative  intima- 
tion that,  theretofore,  the  duty  was  at  least  doubtful." 

Appeal  from  the  Circuit  Court  of  IVfontgomerj. 

Tried  before  the  Hon.  John  P.  Hubbard. 

Tiiis  action  was  brongiit  by  T.  B.  Thompson,  against  the 
Montgomery  &  Eufaula  Railway  Company,  the  South  & 
North  Alabama  Railroad  Company,  and  the  Louisville  tfe  Nash- 
ville Railroad  Company,  to  recover  damages  for  personal  inju- 
ries sustained  l)y  plaintiff  on  tlie  night  of  F'ebruary  Ist,  1883, 
by  falling  down  the  steep  bluff  of  the  river  near  the  Union 
depot,  at  the  foot  of  Commerce  street  in  the  city  of  Montgom- 
ery ;  and  was  commenced  on  the  21st  May,  1883.  The  origi- 
nal complaint  contained  but  a  single  count,  which  alleged  that 
on  said  February  Ist,  1883,  the  defendants  "  were  using  and 
occupying  a  certain  piece  of  property  in  the  city  of  Mont- 
gotnery,  at  the  foot  of  Commerce  street,  known  as  the  'Union 
Depot,'  l)eing  the  place  at  which  passengers  travelling  to  and 
from  said  city  of  Montgomery,  upon  the  trains  running  on  the 
roads  operated  by  said  railroad  companies  respectively,  got  on 
and  off  the  cars ;  and  that  it  was  the  duty  of  said  defendants 
to  keep  the  platforms  of  said  depot,  and  the  approaches  thereto 
(to  which  passengers,  going  off  or  getting  from  the  trains  of 
said  roads,  do  or  would  naturally  resort),  and  all  portions  of  the 
2'9 
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grounds  reasonably  near  to  said  depot,  where  passengers  com- 
ing in,  or  those  who  have  purchased  tickets  for  the  purpose  of 
going  on  their  cars,  would  naturally  or  ordinarily  be  likely  to 
go,  in  a  safe  condition  for  such  passengers  and  persons  to  pass 
over  and  upon  ;  but  said  defendants,  in  violation  of  their  said 
duty,  wrongfully,  negligently  and  carelessly  suffered  a  high, 
steep,  and  precipitous  bank,  beginning  at  a  portion  of  said  sta- 
tion grounds,  reasonably  near  the  platfornis  of  said  depot,  and 
where  passengers  going  on  and  getting  oif  their  trains  would 
naturally  or  ordinarily  be  likely  to  go,  to  remain  open,  and 
without  any  railings,  or  other  security  to  prevent  passengers 
from  walking  over,  or  falling  off  the  same;"  and  that  plaintiff, 
"  while  lawfully  at  said  depot  on  said  1st  February,  1883,  and 
upon  said  grounds,  as  a  passenger  of  said  Montgomery  &  Eu- 
faula Railway  Company,  in  the  night-time,  without  negligence 
on  his  part,  fell  over  said  embankment,  to  the  edge  of  the  river 
below,  and  by  such  fall  was  grievously  bruised  and  injured,"  &c. 

A  demurrer  to  the  complaint  was  filed  by  the  Montgomery 
&  Eufaula  RailwaN'  Company,  assigning  the  following  as 
grounds  of  demurrer  :  1st,  because  "  it  owes  no  duty  to  the 
public,  as  alleged  in  said  complaint,  to  keep  the  platforms  of 
the  depot,  and  the  approaches  thereto,  to  which  the  public  re- 
sort, in  a  safe  condition  for  persons  to  pass  over ; "  2d,  "  be- 
cause it  is  not  alleged  that  said  bank  was  a  place  where  this 
defendant's  passengers  would  be  likely  to  go,  in  going  to  or 
getting  off  its  cars,  in  purchasing  tickets  to  travel  on  its  road, 
in  looking  after  their  baggage,  or  pursuing  other  lawful  pur- 
pose for  which  a  passenger  might  use  its  premises  ; "  3d,  "  be- 
cause it  does  not  allege  that  this  defendant  had  any  control 
over  said  bank  ; "  4th,  "  because  it  does  not  allege  that  plaintiff 
was  injured  in  getting  on  or  off  this  defendant's  cars,  or  in  pur- 
chasing a  ticket  to  travel  on  its  road,  or  in  looking  after  his 
baggage,  or  in  pursuing  any  other  lawful  purpose  for  which  a 
passenger  might  use  its  premises;"  5th,  "because  it  fails  to 
show  that  plaintiff  received  said  alleged  injuries  through  any 
misfeasance  or  non-feasance  of  duty  due  him  as  a  passenger  on 
its  road." 

A  demurrer  was  also  filed  l)y  the  two  other  defendants 
jointly,  assigning  the  following  as  grounds  of  demurrer:  1st, 
because  of  misjoinder  of  defendants,  no  privity  being  shown 
between  them  and  their  co-defendants  ;  2d,  because  the  com- 
plaint shows  that  the  plaintiff  was  not  a  passenger  on  the  train 
of  either  of  these  defendants  ;  3d,  because  the  complaint  does 
not  show  that  the  plaintiff,  at  the  time  of  the  accident,  had 
been  a  passenger  on  either  of  their  roads,  or  was  about  to  be- 
come a  passenger,  or  was  about  the  depot  for  that  purpose  ; 
4th,  because  the  facts  stated  do  not  show  that  either  of  them 
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owed  the  plaintiff  any  duty  wliatever  at  the  time  he  received 
the  alleged  injuries  ;  5th,  because  the  facts  stated  do  not  show 
that  plaintiff  was  lawfully  at  the  place  where  he  received  the 
alleged  injuries  ;  6th,  because  the  complaint  shows  that  the 
alleged  injuries  were  not  received  at  the  depot  of  these  defend- 
ants, or  at  any  of  the  approaches  to  their  depot  or  platform  : 
7th,  because  there  is  no  duty  devolving  upon  these  defendants, 
or  either  of  them,  to  maintain  or  keep  in  order  a  platform,  or 
approaches  thereto,  or  any  place  of  resort,  for  the  benefit  of  the 
public. 

The  court  sustained  the  demurrer  of  the  M.  &  E.  Railway 
Company,  on  the  first  ground  assigned,  but  overruled  it  as  to 
all  the  others  ;  and  also  sustained  the  demurrer  of  the  other  de- 
fendants, on  the  last  ground  assigned,  overruling  all  the  others. 
The  plaintiff  then  amended  his  complaint,  by  adding  an  addi- 
tional count,  which  alleged,  in  addition  to  the  facts  averred  in 
the  original  complaint,  that  the  defendants,  "  in  violation  of 
their  said  duty,  wrongfully,  negligently  and  carelessly  suffered 
a  high,  steep  and  precipitous  bank,  beginning  at  a  portion  of 
said  station  grounds  reasonably  near  to  the  platforms  of  said 
depot,  and  running  along  said  grounds  to  a  point  thereon  where 
there  was  situated  a  privy,  or  water-closet,  where  passengers 
going  on  or  getting  off  said  trains  would  ordinaril}'  or  naturally 
be  likely  to  go,  and  to  which  such  passengers  were  in  the  habit 
of  going  for  the  purpose  for  whicii  such  places  are  intended 
and  used,  and  to  reach  which  they  would  ordinarily  and  likely 
pass  along  said  embankment,  to  remain  open,  and  without  any 
railing,  or  other  security  to  prevent  such  passengers  from  walk- 
ing over,  or  falling  off  the  same,  and  also  suffered  the  same  to 
remain  without  lights,  or  other  means  of  discovering  or  mark- 
ing the  same,  so  that  said  embankment  might  be  seen  by  pas- 
sengers resorting  to  such  water-closet;"  that  plaintiff,  on  said 
1st  February,  1883,  being  lawfully  at  said  depot  and  on  said 
grounds  in  the  night-time,  as  a  passenger  on  the  trains  of  said 
M.  &  E.  Railway  Company,  "  and  having  necessity  to  resort  to 
said  privy,  or  water-closet,  so  used  by  passengers,  said  embank- 
ment being  unprotected  by  any  railing,  and  there  being  no 
light  or  other  means  of  marking  the  same,  at  a  point  near 
said  privy  fell  over  said  embankment,"  &c.,  and  sustained  griev- 
ous injuries.  To  this  amended  complaint  the  defendants  as- 
signed the  same  causes  of  demurrer  as  to  the  original,  but  the 
court  overruled  each  of  the  demurrers.  The  defendants  then 
each  pleaded,  in  short  by  consent,  not  guilty,  and  contributory 
negligence  on  the  part  of  the  plaintiff ;  and  the  cause  was  tried 
on  issue  joined  on  these  pleas.  A  special  plea  was  also  inter- 
posed by  the  Louisville  «k  Nashville,  and  tne  South  &  North 
Alabama  railroad  companies,  alleging  that  the  privy  was  situa- 
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ted  on  their  private  premises,  seventy-five  yards  distant  from 
the  depot  and  approaches  tliereto,  and  where  neither  passengers 
nor  other  persons  were  invited  or  accustomed  to  go  ;  and  that 
the  ph\intiti",  while  intoxicated,  negligently  and  carelessly  wan- 
dered from  the  street  and  the  usual  route  to  and  from  the  depot, 
and  fell  over  the  bluff  of  the  river,  which  was  the  boundary  of 
the  defendants'  private  property  at  that  point.  To  this  special 
plea  the  court  sustained  a  demurrer. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  hav- 
ing demanded  a  struck  jury,  the  Louisville  &  Nashville  Rail- 
road Company  and  the  South  &  North  Alabama  Railroad 
Company  "  objected  to  a  struck  jury,  on  the  ground  that  there 
were  three  several  defendants,  two  of  w'hom  were  making  a 
different  defense  from  the  third  ;"  but  the  court  overruled  their 
objection,  and  they  excepted.  The  same  objection  was  inter- 
posed by  the  M.  &  E.  Railway  Company,  and  an  exception  duly 
reserved  to  the  overruling  of  the  objection.  "Thereupon,  the 
court  ordered  the  parties  to  proceed  with  the  selection  of  a  jury, 
and  the  plaintiffs,  being  ordered  tostrikeone  juror  from  the  list, 
did  so:  and  the  defendants  being  then  ordered  to  strike  one 
from  the  list,  the  attorney  for  the  M.  &  E.  Railway  Company 
stated  to  the  court,  that  he  was  unable  to  agree  with  the  attor- 
ney representing  the  other  defendants,  as  to  what  juror  should 
be  stricken  from  the  list ;  but  the  court  ruled  that  there  was 
really  only  one  '  party  defendant,'  and  that  the  three  defendants 
must  agree;  and  they  being  unable  to  agree,  the  court  directed 
the  attorney  for  the  M.  &  E.  R:Ulway  Company  to  strike  one 
name  from  the  list,  and  said  attorney  did  so;"  to  which  ruling 
and  action  the  other  defendants  excepted.  The  plaintiff  then 
struck  another  name  from  the  list,  and  the  attorney  for  the  L. 
&  N.  and  the  South  &  Xorth  Alal)ama  c<»rporations  was  then 
directed  to  strike  one  name  from  the  list ;  and  this  process  was 
repeated  until  only  twelve  Tiames  remained  on  the  list — the 
plaintiff  striking  onp  iian)e  from  the  list,  and  the  M.  &  E. 
Railway  Company  and  the  defendants  alternately  striking  an- 
other. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
adduced  on  the  trial ;  i)ut  the  material  facts,  as  to  the  owner- 
ship, location  and  use  of  the  defendant's  property,  and  the  cir- 
cumstances attending  the  accident  by  which  the  plaintiff  was 
injured,  being  fully  stated  in  the  opinion  of  the  count,  no  fur- 
ther statement  is  necessary.  On  all  the  evidence,  the  defend- 
ants requested  the  court,  jointly  and  severally,  to  charge  the 
jury,  that  if  they  believed  the  evidence,  the  plaintiff  was  not 
entitled  to  recover  against  any  one  or  all  of  them ;  and  they 
excepted,  jointly  and  severally,  to  the  refusal  of  these  charges. 
Sixteen  other  special  charges  were  requested  by  the  defendants, 
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as-serting  their  non-liability,  on  facts  lijpothetically  stated,  ap- 
plicable to  the  different  phases  of  the  case  ;  and  exceptions  were 
duly  reserved  to  the  refusal  of  each  of  these  charges. 

The  court  charged  the  jury,  ex  mero  motxt,  as  follows  :  "  If 
the  Montgomery  &  Eufaula  Railway  Company  used  the  Tnion 
Depot  for  the  purpose  of  receiving  on  board  of  its  trains  and 
discharging  therefrom  its  passengers  in  the  city  of  Montgomery, 
and  that  was  the  common  depot  for  three  or  four  roads,  and 
was  its  regular  and  known  place  for  thus  receivir)g  and  dis- 
charging its  passengers;  then  it  was  the  duty  of  said  railway 
company  to  have  there  provided  a  privy,  or  water-closet,  for 
the  accommodation  of  such  passengers;  and  this  duty  exists, 
although  said  railway  company  might  only  be  the  lessee  of  said 
depot,  and  only  to  tlie  extent  of  entering  its  trains  on  said  depot 
grounds,  for  the  purpose  of  receiving  and  discharging  passen- 
gers on  and  from  its  trains;  so  that  the  mere  fact  that  said  rail- 
way company  was  onl}'  such  lessee,  if  such  be  the  fact,  would 
not  avoid  the  duty  of  providing  such  privj-  or  water-closet. 
Hence,  upon  this  point,  said  M.  &  E.  Railway  Company  can 
not  escape  liability,  if  the  jury  find  the  fact  to  be  that  said 
depot  was  such  point  of  receiving  and  putting  off  its  passen- 
gers; and  if  the  other  defendants  used  and  occupied  said  depot 
for  the  purpose  of  taking  in  and  putting  off  their  passengers,  it 
was  their  duty  to  provide  a  privy,  or  water-closet,  for  the  use 
of  their  passengers.*'  The  M.  &  E.  Railway  Company  duly 
excepted  to  that  portion  of  this  charge  which  asserted  its  lia- 
bility on  the  facts  stated,  and  the  other  defendants  excepted  to 
the  last  clause,  which  asserted  their  liability. 

The  court  charged  the  jury,  also,  on  the  request  of  the 
plaintiff,  as  follows:  (1.)  "Although  the  jury  njay  believe, 
from  the  evidence,  that  the  plaintiff  was  intoxicated  at  the  time 
of  the  accident ;  yet,  if  they  believe  that  his  intoxication  was 
not  of  such  character  as  to  render  him  incapable  of  taking  care 
of  himself,  then  the  fact  of  such  intoxication  does  not  necessa- 
'rily  constitute  negligence,  but  is  only  evidence  to  which  the 
jury  may  look  in  determining  whether  he  was  guilty  of  negli- 
gence which  contributed  io  his  injury."  (2.)  ''Although  the 
jury  may  believe  that  the  accident  occurred  at  a  point  not  on 
the  direct  route  from  the  depot  to  the  privy,  yet,  if  they  believe 
it  occurred  at  a  point  to  which  one  seeking  such  privy  in  the 
night-time,  with  ordinary  care,  would  be  liable  to  go,  and  tliat 
such  point  was  not  properly  guarded  against,  then  the  fact  that 
it  was  not  on  the  direct  route  is  no  defense  to  the  action."  To 
each  of  these  charges  the  defendants  severally  excepted. 

All  of  the  defendants  appeal,  and  all  assign  errors,  jointly 
and  severally;  the  assignments  of  error  embracing  the  adverse 
rulings  of  the  court  on  the  pleadings,  and  in  the  selection  and 
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organization  of  the  jury,  the  charges  given,  and  the  refusal  of 
the  several  charges  asked. 

Thos.  G.  Jones,  and  J.  M.  Falkner,  for  the  Louisville  & 
Nashville  Railroad  Company  and  the  South  &  North  Alabama 
Railroad  Company  ;  and  Akrington  &  Graham,  for  the  Mont- 
gomery &  Eufaula  Railway   Company,  made  the  following 
points:  (I.)  There  is  a  misjoinder  of  defendants,  on  the  plead- 
ings and  proof.     There  is  no  privity  between  the  several   de- 
fendants -no  joint  obligation  arising  out  of  contract;  no  joint 
duty,  express  or  implied,  and  no  joint  act  or  breach  of  duty. 
(2.)  A  railroad  company  is  under  no  duty  or  obligation  to  fui'- 
nish  privies  at  stations  for  the  use  of  passengers,  unless  imposed 
by  statute ;  and  the  statute  enacted  since  the  occurrence  of  the 
injury  in  this  case,  giving  authority  to  the  Railroad  Commission 
to  require  the  erection  of  such  accommodations,  is  a  legislative 
expression  against  the  existence  of  the  obligation.     A  sudden 
call  of  nature  is  a  species  of  sickness,  against  which  a  railroad 
company,  or  other  carrier,  is  no  more  bound  to  make  provision 
for  its  passengers,  than  against  any  other  kind  of  sickness.     The 
regulation  of  privies  and  water-closets,  especially  in  large  towns 
and  cities,  is  matter  of  police  and  sanitary  regulation,  and  in- 
volves considerations  of  climate,  sewerage,  local  facilities,  &c.; 
and  neither  the  necessities  of  the  travelling  public,   nor  the 
customs  of  this  country,  have  hitherto  required  of  common  car- 
riers that  they  shall  provide  such  accommodations  at  their  sta- 
tions. (3.)  The  duty  and  the  obligation  of  the  M.  &  E.  Railway 
Company  to  the  plaintiff,  as  its  passenger,  terminated  when  he 
was  landed  safely  on  its  platform  at  Montgomery,  his  destina- 
tion, with  convenient  exit  to  the  streets  of  the  city. — Zebe  v. 
Railroad  Co.,  33  Penn.  St.  318;  Imho-ff  v.  Railroad  Co.,  20 
Wise.  363;  Central  R.    R.    Co.  v.    Coleman,  28  Mich.  441; 
Frost  V.  Gr.  Tr.  R.  R.  Co.,  10  Allen,  338 ;  Forsyth  v.  B.  &  A. 
Railroad  Co.,  103  Mass.  511.     As  to  the  other  defendants,  the 
plaintiff  never  occupied  towards  either  of  them  the  relation  of 
a  passenger;  and  they  were  under  no  more  duty  or  obligation 
to  him  than  to  any  other  person,  or  to  the   public  generally. 
(4.)  The  rigid  rules  for  the  protection  of  the  passenger,  after 
he  has  commenced  his  journey,  and  put  himself  in  the  custody 
of  the  carrier,  have  no  application  to  other  persons  who,  by  in- 
vitation or  permission,  may  come  upon  the  private  grounds  of 
the  carrier.     A  carrier's  liability  "in  respect  to  the  condition  of 
his  property,  is  neither  greater  nor  less  than  that  of  any  private 
person  to  another  who,  by  invitation  or  inducement,  express  or 
implied,  has  come  upon  his  premises  for  the  purpose  of  transact- 
ing business." —  Welfare  v.  Lo7idon  Railroad  Co.,  L.  R.  4  Q. 
B.  693 :  Railroad  Co.  v.  Bingham,,  29  Ohio  St.  374 ;  Irid. 
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Railroad  Co.  v.  Iludehon,,  13  Iiid.  325;  Crofter  v.  Met.  Rail- 
way, L.  R.  1  C.  P.  300 ;  Tooviey  v.  Railway  Co.,  3  C.  B.  (N. 
S.)  146;  Railroad  Co.  v.  Godfrey,  71  111.  500;  Gillisv.  Penn. 
Railroad  Co.,  59  Penn.  St.  129.  An  entry  may  be  excusable 
as  a  trespass,  and  yet  not  a  matter  of  right. — Knight  v.  Ahert, 
6  Penn.  St.  472.  A  person  who  enters  by  sufferance,  or  under 
an  implied  license,  can  not  recover  for  injuries  caused  by  ob- 
structions or  pitfalls,  but  takes  the  risk. — 29  Ohio  St.  364;  10 
Allen,  372;  41  N.  Y.  525;  66  N.  Y.  249;  59  Penn.  St.  141 ; 
10  Mete.  371 ;  126  Mass.  377;  44  Geo.  251.  (5.)  The  evidence 
shows  that  the  plaintiff  himself  was  guilty  of  negligence,  and 
this  bars  any  recovery. — Railroad  Co.  v.  Copdand,  61  Ala.  376; 
Railroad  Co.  v  Letcher,  69  Ala.  106.  (6.)  The  rulings  of  the 
court  in  the  organization  of  the  jury  were  erroneous.  The  de- 
fendants had  different  defenses,  and  could  not  make  common 
cause.~59  Geo.  83;  37  Mich.  495;  2  La.  Ann.  892. 

Troy  &  Tompkins,  contra. — (1.)  There  exists  a  common- 
law  duty,  on  the  part  of  a  railroad  company,  to  provide  safe 
and  reasonable  accommodations  at  their  stations,  for  all  persons 
who  may  go  there  on  legitimate  business  ;  and  an  action  lies 
for  injuries  sustained  by  a  breach  of  this  duty.  The  duty  ex- 
tends to  the  stations,  platforms,  approaches  thereto,  and  all 
other  parts  of  their  grounds  to  which  persons  are  invited,  ex- 
pressly or  by  implication,  to  come  for  any  lawful  purpose. 
McDonald  v.  C.  ck  N.  W.  Railroad  Co.,  26  Iowa,  125,  and  29 
Iowa,  170 ;  Railroad  Co.  v,  Schwindling,  8  Araer.  &  Eng.  R, 
R.  Cases,  550,  and  cases  cited  in  notes.  The  plaintiff  was  not 
a  trespasser,  but  was  lawfully  on  the  premises,  and  is  entitled 
to  the  protection  of  this  rule. — Bennett  v.  L.  (&  JV.  Railroad 
Co.,  1  Amer.  &  Eng.  R.  R.  Cases,  71,  notes  ;  102  U.  S.  577  ; 
Knight  v.  Portland,  56  Maine,  234  ;  McKone  v.  M.  <&  C. 
Railroad  Co.,  13  Amer.  &  Eng.  R.  R.  Cases,  29  ;  Stewart  v. 
Railroad  Co.,  2  Ih.  497  ;  Loga7i  v.  Railroad  Co.,  73  Mo.  392 ; 
Tobin  V.  Railroad  Co.,  59  Maine,  183  ;  Wright  v.  L.  c&  N.  W. 
Railway  Co.,  L.  R.,  10  Q.  B.  298  ;  Corhy  v.  Rill,  4  Scott,  C. 
B.  (N.  S.)  562  ;  Chap/nan  v.  Roth^oell,  El.,  Bl.  &  El.  168.  (2.) 
The  plaintiff  was  not  guilty  of  any  contributory  negligence. 
Shear.  &  Redf.  Negl.  §  32  ;  Alger  v.  Lmcell,  3  Allen,  402  ; 
Robinson  v.  Pioche,  5  Cal.  460  ;  Indermaur  v.  Dames,  L.  R., 
1  C.  P.  288.  (3.)  The  right  to  a  special  jury  is  given  by 
statute,  and  plaintiff  could  not  be  deprived  of  it  by  any  disagree- 
ment between  the  several  defendants. — Code,  §  3018  ;  Bilh  v. 
Reid  (&  Iloyt,  3  Ala.  88. 

STONE,  C.  J. — The  right  to  have  a  struck  jury,  in  a  case 
like  the  present,  is  secured  by  the  statute  to  either  party  who 
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demands  it.— Code  of  1876,  §  3018.  In  the  purview  of  this 
statute,  there  are  but  two  parties,  the  plaintiff  and  the  defend- 
ant. The  statute  has  made  no  express  provision  for  cases  where 
there  are  more  plaintiffs,  or  more  defendants,  than  one.  Each 
litigating  side  is  regarded  as  a  suit,  no  matter  how  many  per- 
son's may  compose  it.  The  right  to  have  such  jury  being  given 
by  statute,  the  opposing  party  can  not  defeat  it,  either  by 
divided  counsels,  or  by  non-action.  The  court  n)ay,  if  neces- 
sary, compel  its  observance,  or  punish  its  non-observance;  and 
in  cases  where  there  are  more  defendants  than  one,  and  the 
grounds  of  defense  are  different,  if  counsel  can  not  agree  on 
the  jurors  they  would  strike,  we  can  conceive  of  no  solution  of 
the  difficulty  more  just  and  simple,  than  that  adopted  by  the 
Circuit  Court.  To  hold  otherwise,  would  be  to  deny  to  the 
plaintiff  a  clear  statutory  right,  upon  a  mere  technicality. 

The  depot-building  and  depot-yard,  or  grounds  annexed, 
known  as  the  "  Union  Depot "  in  Montgomery,  are  the  property 
of  the  Soutfi  and  North  Alabama  and  the  Louisville  and  JSTash- 
vilie  railroad  companies.  The  Montgomery  and  Eufaula  Rail- 
way Company  has  no  interest  in  the  property.  It  has  pur- 
chased the  common  use  of  said  depot  property,  to  the  extent 
that  its  trains  come  on  the  depot-yard  for  the  purpose  of  re- 
ceiving and  discharging  its  passengers  and  their  baggage,  and 
receiving  and  delivering  the  mails  ;  and  it  has  also  the  conjmon 
use  of  the  waiting-rooms,  and  the  ticket  and  baggage-offices,  to 
the  extent  they  are  necessary  for  the  successful  running  of  its 
passenger-trains.  For  this  use  it  pays  a  stipulated  rent.  Thus 
using  the  depot,  we  do  not  hesitate  to  declare  that  the  M.  & 
E.  Railway  Company  rests  under  the  same  duties  to  the  public, 
in  relation  thereto,  as  if  it  owned  the  property  in  fee. 

There  is  a  common  duty  resting  on  all  persons,  artificial  as 
well  as  natural,  who  own  real  estate  on  which  the  public  is  ex- 
pressly or  impliedly  invited  to  enter,  that  it  shall  be  kept  free 
from  traps  and  pitfalls ;  and  if  this  duty  be  neglected,  and  in- 
jury results  therefrom  to  any  person,  the  person  suffering  by 
such  trap  or  pitfall  may  recover  damages  for  the  injury.  This 
is  a  general  rule  of  society,  crystalized  into  law.  It  partakes 
of  the  nature  of  a  public  nuisance  done  or  suffered,  which  in- 
flicts special  injury  on  an  individual.  To  a  suit  for  such  injury, 
it  is  no  defense  that  the  injury  was  not  intended.  Human  con- 
duct must  be  tested  by  its  known  general,  or  ordinary  conse- 
quences.— Alger  V.  City  of  Lowell^  3  Allen,  402;  McKone  v. 
Mich.  Cen.  R.  R.  Co.,  13  Amer.  &  Eng.  R.  R.  Cas.  29 ;  John 
V.  Bacon,  L.  R.,  5  C.  P.  437 ;  Indermaur  v.  Dames,  L.  R.,  2 
C.  P.  311;  Smith  v.  London  cfc  St.  K.  Dock  Co.,  L.  R.,  3  C. 
P.  326 ;  McDonald  v.  Chi.  <&  N.  W.  R.  R.  Co.,  26  Iowa, 
124  ;  8.  c,  29  /«..  170 ;  Knight  v.  P.  S.  &  P.  R.  R.   Co.,  56 
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Me.  234;  Bennett  v.  L.  cfc  N.  R.  R.  Co.,  1  Amer.  &  Eng.  R. 
R.  Cases,  71,  and  note;  GilliH  v.  Penn.  R.  R.  Co.,  59  Penn. 
St.  129;  Beard  V.  O.  tt-  P.  R.  R.  R.  Co.,  48  Venn.  101. 

The  foreg(niij;  rule,  howevLT.  does  not  apply  to  places  strictly 
private,  or  wliere  pers(*n8  are  neither  e.vpectod,  nor  expressly 
or  injpliedly  invited  to  go. — Ilmcland  v.  Vincent^  10  Mete. 
371  ;  Kohn  v.  Ixtvett,  44  Ga.  251  ;  Kniyht  r.  Af*ert,  (')  Penn. 
St.  472;  /fid.  Cen.  Railway  Co.  v.  JJudeUon,  13  Ind.  325. 

All  the  property  of  a  railroad  company,  including  its  depots 
and  adjacent  yards  and  grounds,  is  its  private  property,  on 
which  no  one  is  invited,  or  can  claim  the  right  to  enter,  save 
those  who  have  lousiness  with  the  railroad.  Under  this  classi- 
fication, however,  we  must  include  attending  friends  and  pro- 
tectors, who  accompany  friends  to  the  train,  to  aid  them  in 
getting  on,  in  procuring  tickets,  and  in  checking  baggage,  and 
kindred  services.  The  same  license  is  accorded  to  protecting 
friends,  when  the  traveller  is  to  leave  the  train.  To  persons 
tilling  these  classes,  the  railroad  corporation  owe  special  obliga- 
tions of  duty,  different  from  those  due  to  the  general  public. 
While  the  former  coine  by  invitation,  express  or  implied,  the 
latter  are  mere  pleasure-seekers,  or  are  prompted  by  curiosity. 
For  the  use  atid  comfort  of  the  former  class,  railway  companies 
are  bound  to  keep  in  safe  condition  all  portions  of  their  plat- 
forms, and  approaches  thereto,  to  which  the  public  do  or  would 
naturally  resort,  and  all  portions  of  their  station  grounds  reason- 
ably near  to  the  platform,  where  passengers,  or  those  who  have 
purchased  tickets  with  a  view  to  take  passage  on  their  cars, 
would  naturally  or  ordinarily  be  likely  to  'go.  Within  these 
boundaries,  a  defect  of  structure  which  is  likely  to,  and  does 
cause  injury,  or  any  other  trap  or  pitfall  producing  a  like  re- 
sult, will  fasten  a  liability  on  the  railroad  owing  the  duty.  Of 
similar  obligation  to  this  primary  class,  is  the  duty  to  provide 
safe  waiting-rooms,  and  to  keep  the  depot  and  platform  well- 
lighted  in  the  night-time. — 1  Thompson  on  Negligence  313, 
314,  315;  Steioart  v.  I.  <&  G.  N.  R.  R.  Co.,  2  Amer.  «fe  Eng. 
R.  R.  Gas.  497;  St.  Z.,  /.  M.  cfe  6\  R.  R.  Co.  v.  Cantrell,  8  Ih. 
198;  Coletnan  v.  Easteim  Countien  Raihoay  Co.,  4  Hurls.  & 
Nor.  781 ;  Gillw  v.  Penn.  R.  R.  Co.,  59  Penn.  St.  129  ;  Mc- 
Konev.  Mich.  Cen.  R.  R.  Co.,  51  Mich.  601  ;  Seynimir  v.  C. 
B.  tt  Q.  Raihmy  Co.,  3  Biss.  43. 

The  rule  of  obligation  is  essentially  different,  when  the  as- 
serted rights  of  mere  idlers,  or  sight-seers,  are  presented.  To 
such  the  corporation  owes  nothing,  beyond  the  observance  of 
the  duties  of  good  neighborhood.  Among  these  may  be 
prominently  classed  the  universal  duty  of  doing  no  willful  or 
wanton  injury,  and  of  erecting  or  continuing  on  or  near  its 
platform  or  approaches,  to  which  the  public  may  be  expected 
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to  go,  no  nuisance,  trap  or  pitfall,  from  wliich  personal  injury 
is  likely  to  ensue.— 1  Thompson  Neg.  313,  314;  B.  (fe  O.  R. 
R.  Co.  V.  Schwindling,  8  Amer.  &  Eng.  R.  R.  Cas.  544,  and 
note;  Frost  v.  Or.  Tr.  R.  R.  Co.,  10  Allen,  387;  Morrissey 
V.  Eastern  R.  R.  Co.,  126  Mass.  377;  Nicholson  v.  Erie  Rail- 
way Co.,  41  N.  Y.  525  ;  Sutton  v.  N.  Y.  Cm.  (&  H.  R.  R.  R. 
Co.,  66  N.  Y.  243 ;  Gillis  v.  Penn.  R.  R.  Co.,  59  Penn.  St. 
129;  P.  Ft.  W.  &  Chi.  Railway  Co.  v.  Bingham,  29  Ohio 
St.  364. 

There  is  another  important  principle,  which  may  exert  some 
influence  in  this  case.  If  one,  who  complains  of  an  injury 
suffered  at  the  hands  of  another,  has,  through  intention,  reck- 
lessness, or  carelessness — tiiat  is,  want  of  ordinary  care  or  at- 
tention— contributed  proxinjately  to  the  injury  he  complains 
of,  this  is  a  full  answer  to  any  right  he  could  otherwise  maii> 
tain  on  account  thereof. — Memphis  cfc  Charleston  R.  R.  Co.  v. 
Copeland  61  Ala.  376  ;  Sh.  &  Redf.  on  Neg.  §  323  ;  Formjih 
V.  B.  &  A.  R.  R.  Co.,  103  Mass.  510 ;  Seymour  v.  Chi.  0.  & 
Q.  Railway  Co.,  3  Biss.  43;  Frost  v.  Gr.  Tr.  R.  R.  Co.,  10 
Allen,  387.  In  the  case  of  Forsyth  v.  B.  <&  A.  R.  R.  Co., 
supra,  it  appeared  that  the  plaintiff,  a  passenger,  alighted  from 
defendant's  cars  at  night,  at  a  station,  on  one  of  two  platforms 
extending  along  each  side  of  the  track  to  a  highway  (which,  as 
the  plaintiff  knew,  crossed  the  railroad),  and  having  a  step  at 
the  end  next  the  highway ;  and  that,  instead  of  walking  along 
the  platfarm,  he  voluntarily  stepped  from  it,  with  the  intention 
of  going  obliquely  across  the  track  to  the  highway,  and,  in 
stepping  off,  he  fell  into  a  cattle-guard  which  had  been  dug 
across  the  track,  and  was  injured ;  that  the  night  being  very 
dark,  he  felt  with  his  feet  to  lind  the  edge  of  the  platform,  but 
did  nothing  to  ascertain  what  would  be  found  on  stepping 
from  the  platform.  Held,  that  he  was  not  in  the  exercise  of 
due  care,  and  could  not  recover. 

The  proof  in  this  case  shows  the  following  facts,  upon  which- 
there  is  no  controversy  :  The  Union  [passenger]  Depot  is  at 
the  foot  of  Commerce  street,  and  is  approached  alone  from  that 
street.  The  end  of  its  platform  rests  on  Commerce  street  about 
one  hundred  feet,  pointing  up  the  river,  and  it  extends  back, 
down  the  river,  about  two  hundred  feet.  On  the  side  of  the 
platform  farthest  from  the  depot  runs  the  Alabama  river, 
with  a  precipitous,  bluff  bank.  The  ticket-office,  waiting  and 
baggage-rooms  are  on  the  side  farthest  from  the  river,  and 
the  platform  is  kept  well  lighted,  in  the  night-time.  No  com- 
plaint is  urged  that  the  platform  and  its  approaches  were  not 
in  good  order  and  well  lighted.  The  plaintiff  was  acquainted 
with  the  locality.  The  track  on  which  the  Montgomery  and 
Eufaula  Railway  Company  received  and  discharged  its  passen- 
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gcre  was  nearest  the  depot-building,  and  farthest  from  the 
river.  The  plaintiff  came  in  on  tiie  M.  »fe  E.  railroad  train, 
after  night-fall,  and  left  the  train  at  the  depot,  without  injury 
or  complaint.  As  we  have  said,  there  was  no  controversy  up 
to  this  point.  The  testimony  of  the  plaintiff,  not  contradicted, 
is.  that  soon  after  leaving  the  train,  he  had  occasion  to  seek  a 
retired  spot,  and  inquired  of  a  person  whom  he  did  not  know, 
if  he  knew  where  there  was  a  privy.  He  made  no  other  in- 
quiry. The  person  inquired  of  pointed  in  a  direction  diago- 
nally across  tlie  platform,  towards  the  river  side  of  the  lower 
end  of  the  platform,  and  told  him  there  was  one  there.  He 
went  in  search  of  it.  missed  the  place,  wandered  into  the  dark 
beyond  and  below  the  platform  as  much  as  fifty  feet  or  more, 
and  fell  over  the  bluff,  suffering  very  serious  injury  by  the  fall. 
This  is  the  g^ravamen  of  the  present  suit.  There  is  proof  that 
there  was  a  privy  in  the  direction  indicated,  but  it  was  without, 
a  light,  and  was  hidden  from  the  light  of  the  platform  by  an 
intervening  house. 

It  is  manifest,  if  there  is  any  fault  any  where  growing  out 
of  these  facts,  it  is  a  mere  non-feasance,  without  any  of  the 
elements  which  constitute  a  trap  or  pitfall.  This,  in  a  proper 
case,  will  fix  a  liability  on  the  railroad,  whose  passenger  is  thus 
injured.  It  can  extend  no  farther.  No  o'ther  railroad  com- 
pany owed  the  plaintiff  any  active  duty,  and  hence  could  com- 
mit no  tort  in  failing  to  do  what  it  was  under  no  obligation  to 
do.  There  is  no  ground  of  recovery  against  either  the  South 
and  North  Alabama  Railroad  Company,  or  the  Louisville  and 
Nashville  liailroad  Company.  As  to  them,  plaintiff  was  a 
mere  stranger  or  intruder. 

It  is  contended  for  appellee,  that  it  was  the  duty  of  the 
Montgomery  and  Eufaula  Railway  Company,  whose  passenger 
he  was,  to  provide  such  accommodations  for  its  customers;  and 
the  fact  that  none  such  was  visible,  lighted,  or  could  be  found, 
renders  that  road  liable  for  the  injury  suffered  in  searching  for 
it.  It  may  be  that,  in  cities  and  towns,  such  provision  should 
be  made  for  the  travelling  public,  getting  on  and  off  trains. 
Such  retreats,  however,  are  not  usually  placed  in  public  places, 
or  lighted,  except  within  inclosures,  such  as  public  hotels,  cars 
«fec.  Too  great  publicity  would  stamp  them  somewhat  with 
the  character  of  a  nuisance.  It  is  now  made  the  duty  of  rail- 
road companies  to  provide  such  accommodations,  whenever 
thereto  required  by  order  of  the  Railroad  Commission, — Act 
approved  February  23d,  1883. — Sess.  Acts  154,  This  statute 
was  enacted  after  the  occurrence  of  the  injury  complained  of 
in  this  suit,  and  may  be  treated  as  a  legislative  intimation,  that, 
theretofore,  the  duty  was  at  least  doubtful.  Counsel  have 
made  diligent  search  for  authorities  bearing  directly  on  this 
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question,  and  have  found  none.  Their  very  careful  and  able 
briefs  prove  this.  We  ourselves  have  found  no  unerring  guide 
for  our  pathway.  We  are,  therefore,  led  to  infer  the  present 
ease  is  one  of  first  impression.  Tooniey  v.  London,  B.  i&  S. 
C.  Railway  Co.  (3  Conimon  Bench,  14H),  and  iMcKone  v. 
Mich.  Cen.  R.  R  Co.  (51  Mich.  6(»1).  come  nearest  to  the 
(juet^tion, of  any  cases  shown  to  us;  hut  each  of  tluise  cases 
went  otf  on  the\l(»ctrine  of  traps  and  pitfalls  on  grounds  adja- 
cent to  the  depot,  where  passengers  would  be  likely  to  go.  A 
remark,  in  the  case  of  Toomoy,  supra,  by  Sir  Edward  Vaughan 
Williams,  one  of  the  justices — leading  anther  of  the  great 
work  on  Executors  and  Administrators — shows  that  in  England, 
as  well  as  in  this  country,  juries  need  to  be  cautioned,  when 
charged  with  in-quiry  of  damages  against  railroads,  or  other 
supposed  wealthy  corporations.  Speaking  of  slight  and 
.  shadowy  testimony  of  negligence,  on  which  plaintiff  claimed 
the  right  to  proceed  before  the  jury  (he  had  been  non-suited), 
that  learned  jurist  said  :  "Every  person  who  has  had  any  ex- 
perience in  courts  of  justice  knows  very  well,  that  a  case  of 
this  sort  against  a  railway  company  could  only  be  submitted  to 
a  jury  with  one  result." 

Tlie  precise  question  in  this  case  is,  not  that  no  such  accom- 
modation had  been  furnished,  but  that  it  was  not  sufficiently 
lighted,  or  made  visible,  so  that  a  passenger  could,  without 
danger,  find  it.  We  think  the  plaintiff  has  disarmed  himself 
of  the  right  to  raise  this  question.  Instead  of  inquiring  of 
some  railroad  employee,  he  made  inquiry  of  a  mere  stranger, 
and  took  upon  himself  the  risk  of  finding  the  place.  This, 
when,  having  knowl*^dge  of  the  place,  he  must  have  known,  if 
he  reflected,  that  he  was  near  the  bluff  of  the  river.  To  put 
the  question  in  its  mildest  form,  we  think  the  plaintiff's  negli- 
gence and  inattention  contributed  proximately,  if  it  did  not 
cause  the  injury  he  complains  of. —  Welfare  v.  London  <&  B. 
Railway  Co.^  L.  R.,  4  Q.  B.  693 ;  Crofter  v.  Met.  Railway 
Co.,  L.  R.,  1  Com.  PI.  300. 

We  have  not  considered  the  question  of  the  railroad's  duty 
to  provide  such  accommodation  prior  to,  and  independent  of 
our  statute  on  the  subject.  Be  that  as  it  may,  that  enactment 
has  imposed  the  duty  on  the  railroads,  when  thereto  required 
by  order  of  the  Railroad  Commission,  and  only  when  so  re- 
quired. Nor  have  we  inquired  whether  plaintiff's  rights  as 
passenger  had  ceased,  when  he  was  safely  discharged  from  the 
train. — Schouler  on  Bailments,  649  ;  Thompson  on  Carriers  of 
Passengers,  412  et  seq.  Upon  these  questions  we  decide  noth- 
ing. 

On  the  undisputed  testimony  in   this  case,  the  railroad  com- 
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pany  was  under  no  obligation  to  place  a  fence  or  guard  at  the 
bluff  of  the  river,  from  which  the  plaintiff  fell. 

We  need  not  apply  these  principles  to  the  several  rulings  of 
the  Circuit  Court,  as  what  we  have  said  will  furnish  a  sutticient 
guide  for  another  trial. 

Reversed  and  remanded. 


Sa^vyers  v.  Baker. 

Bill  in  Equity  hy  Purchaser,  for  Specific  Performance. 

1.  Purchase  of  lands  hy  husband,  ivith  moneys  belonging  to  wife's  statu-  • 
tory  estate. — Although  the  wife  can  not  repudiate  an  investment  of  lier 
moneys  by  her  husband,  with  her  consent,  in  the  purchase  of  lands  for 
her,  and  recover  the  money  invested ;  yet,  where  the  husband  purchases 
lands  in  his  own  name,  and  for  his  own  benefit,  using  funds  belonging  to 
the  separate  estate  of  his  wife,  with  her  consent,  in  paying  the  purchase- 
money,  the  same  principle  applies  as  in  case  of  any  other  purchase  by  a 
trustee  with  trust  funds :  she  may  charge  the  husband  personally,  or 
trace  the  money  and  chiim  the  lands,  or  charge  them  with  the  re-pay- 
ment of  her  money  used  in  their  purchase ;  and  she  may  assert  this 
equity  against  all  persons  except  a  purchaser  for  value  without  notice. 

2.  Same  ;  conflicting  equities  of  ivife,  and  sureties  and  mortgagees  of 
vendor. — Wlien  an  administrator  sells  land  under  a  probate  decree,  be- 
coming himself  the  purchaser,  giving  his  note  with  sureties  for  the  pur- 
chase-money, and  executing  to  them,  after  the  maturity  of  the  note,  but 
before  he  had  obtained  a  conveyance  under  the  order  of  the  court,  a 
mortgage  on  the  lands  for  their  indemnity  ;  if  he  re-sells  a  |X)rtion  of  the 
lands  to  the  husband  of  one  of  the  distributees,  who,  with  his  consent, 
and  with  the  knowledge  of  his  sureties  on  the  note,  uses  the  wife's  dis- 
tributive share  in  part  payment  to  the  succeeding  administrator;  the 
sureties,  havinvr  aftf^rwards  pai<l  the  balance  due  on  the  note,  can  not 
assert,  as  against  the  equity  of  the  wife  arising  out  of  sucii  use  of  h»r 
moneys,  a  superior  rigl\t  by  submg  ition,  nor  under  tlie  mortgigf. 

3.  Sale  ly  mortgagee,  not  pin-sitaut  to  power  ;  rights  of  assignee. — .\ 
sale  of  thf  lands  by  tin-  mortga^iee,  not  in  pursuance  of  the  |>ower  con- 
tained in  the  mortgage,  is  not  a  V;ilid  foreclosure,  but  oi>erate8  only  as 
an  equitable  assignment  of  the  mortgage;  and  the  assignee  (or  purcha- 
ser) actjuires  thereby  no  higher  rights  than  the  mortgagee  himself  pos- 
sessecK 

4.  Revision  of  chancellor's  decision  on  evidence. — The  chancellor's  de- 
cision on  a  disputed  question  of  fact,  as  on  the  question  of  notice  i'el  nan, 
will  not  be  disturbed  by  this  court  on  appeal,  unless  the  record  clearly 
shows  that  it  is  wrong. 

5.  Interest  and  hires  ;  when  wife  can  not  recover. — ^The  husband  being 
entitled,  so  long  as  he  remains  trustee  of  his  wife's  statutory  estate,  to 
receive  the  income  of  her  property,  and  having  power  to  transfer  it; 
when  the  wife  sues  to  recover  her  property  which  has  l>een  sold  by  him, 
she  can  not  recover  hire;  and  when  she  seeks,  by  bill  in  €'quity.  to 
charge  lands  with  the  payment  of  her  moneys  used  by  him  in  its  pur- 
chase, she  is  not  entitlciid  to  interest. 
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Appeal  from  the  Chancery  Court  of  Blount. 

Heard  before  the  Hon,  Thomas  Cobbs. 

This  ease  lias  been  before  this  court  on  two  former  appeals, 
and  may  be  found  reported  in  QQ  Ala.  292,  and  72  Ala.  49. 
The  original  bill  was  tiled  on  the  5th.  July,  1879,  by  Henry 
Baker  alone  (his  wife  being  joined  as  a  complainant  with  him 
after  the  remandment  of  the  cause  on  the  first  appeal),  against 
Columbus  W.  Boone,  Thomas  Sawyers  and  others  ;  and  sought 
the  specific  performance  of  a  contract  for  the  sale  of  a  tract  of 
land,  which  the  complainant  had  bought  from  said  Boone,  a 
divestiture  of  the  legal  title  out  of  the  other  defendants,  who 
claimed  under  said  Boone,  the  recovery  of  the  possession,  an 
account  of  the  rents  and  profits,  and  other  relief  under  the  gen- 
eral prayer.  The  land  was  a  part  of  a  tract  which  had  be- 
longed to  Josiah  NfcCollum,  deceased,  who  was  the  grandfather 
of  Mrs.  Baker,  and  she  was  one  of  the  distributees  of  his  es- 
tate. Said  McCollum  died  in  1871,  and  letters  of  administra- 
tion on  his  death  were  duly  granted  on  the  18th  October,  1871, 
to  said  0.  S.  Boone.  Said  administrator  sold  the  lands,  under 
an  order  of  the  Probate  Court,  becoming  himself  the  purcha- 
ser, at  the  price  of  $1,112.40;  for  which  sum,  as  the  bill  al- 
leged, "  he  executed  his  promissory  note  to  the  heirs  of  said 
estate,  or  to  some  of  them,  with  said  Thomas  Sawyers  and  John 
Gamble  as  his  sureties."  The  sale  was  reported  to  the  court, 
and  was  confirmed  by  it  on  the  16th  October,  1872  ;  and  on 
the  16th  January,  1877,  a  conveyance  was  executed  to  him, 
under  an  order  of  the  court,  by  H.  A.  Gillespie,  his  successor 
in  the  administration,  the  note  for  the  purchase-money  having 
been  paid  as  hereinafter  stated.  Boone  took  possession  of  the 
land  under  his  purchase,  and  in  October,  1875,  sold  a  part  of 
the  tract,  particularly  described  in  the  bill,  to  the  complainant, 
placing  him  and  his  wife  in  possession,  as  they  alleged  ;  "and 
they  continued  in  the  uninterrupted  possession  thereof  until 
the  spring  of  the  year  1877,  when  they  were  dispossessed  by 
Daniel  Sandlin,  one  of  the  defendants  to  the  bill,  "  under  a 
judgment  obtained  in  some  sort  of  proceeding  instituted  in  a 
justice's  court."  The  purchase-money  agreed  to  be  paid  by 
said  Baker  to  Boone  was  $550,  and,  according  to  the  allegations 
of  the  bill,  it  was  paid  or  settled  in  this  way  :  "  At  the  time 
your  orator  purchased  said  land,  and  during  the  time  said  trade 
was  being  consummated,  it  was  agreed  by  and  between  your 
orator  and  said  Boone,  that  your  orator  should  see  said  H.  A. 
Gillespie,"  the  succeeding  administrator  de  honis  non,  "  and 
receipt  him  for  said  sum  of  $550,  as  the  husband  and  trustee 
of  his  said  wife,  Rebecca  Baker,  and  have  said  sum  of  $550 
placed  as  a  credit  on  said  Boone's  note,  or  in  some  way  cause 
said  sum  to  be  credited  on  said  note  ;  and  in  pursuance  of  said 
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agreement,  your  orator  did  receipt  said  administrator  de  bonis 
non  for  said  sum  of  money,  as  a  part  of  said  Ilel>eeca'8  share  of 
the  estate  of  her  said  grandfather,  and  caused  said  note  to  be 
credited  with  said  sum  ;  and  in  this  way  and  manner  your  ora- 
tor and  oratrix  made  full  payment  to  said  Boone  for  said  land 
so  purchased  of  him,  all  of  which  was  done  by  and  with  the 
consent  and  approval  of  your  oratrix,  Rebecca  Baker." 

This  was  the  complainants'  title,  as  set  forth  in  their  bill  ; 
while  the  interest  in  the  land  asserted  by  the  defendants  was 
acquired  in  this  manner.  On  the  7th  November,  1874,  after 
the  maturity  of  Boone's  note  for  the  purchase-money,  but  be- 
fore he  had  obtained  a  conveyance  under  the  order  of  the  court, 
he  executed  a  mortgage  on  a  part  of  the  land  including  the 
portion  sold  to  Baker,  to  said  Sawyers  and  Gamble,  to  indem- 
nify them  against  liability  as  his  sureties  on  the  note  for  the 
purchase-money  ;  and  on  the  10th  January,  1876,  suit  having 
been  instituted  on  the  note,  he  executed  to  them  another  mort- 
gage, conveying  the  entire  tract  of  land,  for  the  samt  purpose. 
This  mortgage,  a  copy  of  which  was  made  an  exhibit  to  the 
bill,  contained  a  power  of  sale,  authorizing  the  mortgagees  to 
sell  the  lands,  publicly  or  privately,  at  their  discretion,  "  if  said 
Boone  fails  to  pay  off  said  note,  with  interest  and  all  costs,  on 
or  before  suit  and  judgment  on  said  note."  On  the  3d  Janu- 
ary, 1877,  a  judgment  was  recovered  on  said  note  in  the  Circuit 
Court  of  the  county,  in  favor  of  said  Gillespie  as  administrator 
de  bonis  fion,  against  said  Boone,  Sawyers  and  Gamble,  for 
$889.12,  with  interest  and  costs,  the  balance  due  after  deduct- 
ing the  credit  of  $550,  or  about  that  sum.  On  the  23d 
January,  1877,  Sawyers  sold  and  conveyed  the  lands  to  said 
Daniel  Sandlin,  in  consideration  of  $902  in  hand  paid,  which 
money  was  used  in  the  payment  and  satisfaction  of  said  judg- 
ment; and  Sandlin  was  in  possession,  claiming  under  this  con- 
veyance, when  the  bill  was  filed. 

A  decree  pro  confesso,  on  the  original  bill,  was  entered  against 
Gaml)le,  who  made  no  defense  to  the  suit.  Demurrers  were 
tiled  by  Sawyers  and  Sandlin  jointly,  which  were  considered  by 
this  court  on  the  former  appeal. — 72  Ala.  49.  Sandlin  having 
afterwards  died,  the  cause  was  revived  against  his  heirs  and  per- 
sonal representatives  ;  and  an  answer  was  afterwards  filed  by 
them,  jointly  with  said  Sawyers.  In  their  answer  said  re- 
spondents alleged,  that  said  mortgages  were  executed  by  Boone 
to  Sawyers  and  Gamble  in  pursuance  and  fulfillment  of  an  an- 
tecedent promise,  niade  verbally  at  the  time  they  became  his 
sureties  on  the  note ;  that  Baker  had  notice  of  this  fact  when 
he  purchased  a  portion  of  the  land,  and  always  acknowledged 
that  his  purchase  was  subordinate  to  their  rights  under  the 
mortgage  ;  denied  that  the  money  paid  by  Baker  belonged  to 
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his  wife,  but  admitted  that  he  made  a  payment  of  $500,  wliich 
was  entered  as  a  credit  on  Boone's  note;  and  claimed  that  their 
rights  and  equities,  both  under  the  mortgages,  and  by  subroga- 
tion on  account  of  their  payment  of  the  judgment,  were  supe- 
rior to  the  equity  asserted  by  the  complainants,  of  which  they 
had  no  notice. 

On  linal  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  the  evidence  did  not  satisfactorily  show  that  the  entire 
amount  of  the  agreed  purchase-money,  $550,  was  paid  by  the 
complainants,  or  either  of  them,  and  therefore  they  were  not 
entitled  to  a  decree  for  the  specific  performance  of  the  con- 
tract;  but  that  it  was  satisfactorily  shown  that  the  payment  of 
|1500  was  njade  with  the  moneys  of  Mrs.  Baker's  statutory 
estate,  being  a  part  of  her  distributive  share  of  her  grand- 
father's estate,  and  that  Sawyers  and  Gamble  had  received  the 
l)fenefit  of  that  payment,  in  reduction  of  their  liability  on 
Boone's  note,  knowing  the  source  from  which  it  was  derived  ; 
and  that  she  was  therefore  entitled,  under  the  general  prayer 
of  the  bill,  to  a  decree  declaring  a  lien  on  the  lands  in  her 
favor,  for  the  amount  so  paid,  with  interest  thereon  ;  and  he 
rendered  a  decree  accordingly,  citing  the  following  cases : 
Preston  i&  Stetson  v.  McMillan,  58  Ala.  84 ;  Munford  v.  Pierce, 
70  Al:i.  458;  Marj  v.  I^wis,  22  Ala.  646.  The  defendants 
appeal  frotn  this  decree,  and  here  assign  it  as  error. 

On  the  first  argument  of  the  cause,  an  opinion  was  delivered, 
affirming  the  judgment  and  decree  of  the  chancellor;  but,  on 
application  for  a  re-hearing  by  the  appellants'  counsel,  that 
opinion  was  withdrawn,  and  tiie  one  here  published  was  pro- 
nounced. 

Thos.  H.  Watts,  Hamill  cfe  Dickinson,  and  Geo.  H.  Parker, 
for  appellants. — Ti»e  first  mortgage  to  Sawyers  and  Gamble 
conveyed  the  tract  of  land  afterwards  sold  by  Boone  to  Baker, 
and  was  executed  in  November,  1874,  nearly  two  years  prior 
to  that  sale.  If  Baker's  purchase  was  made  for  his  wife,  her 
funds  being  used  in  the  payment  made,  and  she  claims  the 
benefit  of  the  purchase,  she  must  take  it  as  a  whole,  and  must 
comply  with  all  the  stipulations  of  the  contract  on  the  part  of 
her  husband ;  l)y  which,  as  Boone  testifies,  he  promised  to  pay 
ofi  the  debt  to  the  estate. — Carver  v.  Eads,  65  Ala.  192.  If 
Mrs.  Baker  has  an  equity  to  charge  the  land  to  the  extent  of 
her  moneys  invested  in  the  purchase,  her  equity  isnot  superior 
to  that  of  Sawyers  and  Gamble  under  their  first  mortgage,  of 
which  she  had  constructive  notice  by  its  registration ;  and 
when  they  paid  off  the  judgment  recovered  on  the  note  for  the 
purchase-money,  they  were  entitled  to  be  subrogated  to  the 
rights  and  lien  of  the  estate  upon  and  against  the  entire  tract 
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of  land. —  Wood  v.  Sullens^  44  Ala.  686 ;  Knigliton  v.  Curry ^ 
62  Ala.  404;  Wallace  v.  Nicholl,  56  Ala.  321.  Although  the 
sureties,  Sawyers  and  Gamble,  got  the  benefit  of  the  §500  paid 
by  or  for  Mrs.  Baker,  that  does  not  give  her  an  equity  superior 
to  theirs  arising  from  the  payment  of  the  residue  of  the  entire 
debt,  for  which  they  and  the  land  were  bound  before  she  ac- 
quired any  rights. — Judge  v.   Wilkins,  19  Ala.  765. 

Jno.  W.  Inzer,  contra. — Plaintiffs'  possession  was  sufficient 
to  charge  all  subsequent  purchasers  and  mortgagees  with  notice 
of  their  rights  and  interest. — Sawyers  v.  Baker^  66  Ala.  292; 
Brunson  v.  Brooks^  68  Ala.  248.  The  note  on  which  Gamble 
and  Sawyers  became  sureties  for  Boone,  imposed  on  them  no 
legal  liability,  since  the  administrator,  their  principal,  occu- 
pied the  position  of  both  creditor  and  debtor;  and  the  mort- 
gage given  for  their  indemnity  was  without  legal  consideration, 
and  was  given  before  Boone  had  acquired  any  title  to  the  land. 
The  sureties  received  the  benefit  of  the  payment  made  by  Mrs. 
Baker,  knowing  that  the  money  was  hers;  and   their  subse- 

auent  payment  of  the  residue  of  the  debt,  which  alone  gives 
lem  any  standing  in  court,  does  not  make  their  lien  superior 
to  hers.  That  the  court  might  declare  a  lien  in  favor  of  Mrs. 
Baker,  and  charge  the  land  with  its  payment,  under  the  gen- 
eral prayer,  see  Preston  db  Stetson  v.  McMillan^  58  Ala.  84, 
and  other  cases  cited  by  the  ciiancellor. 

CLOPTON,  J. — On  the  application  for  a  re-hearing,  we 
have  re-examined  and  re-considered  the  pleadings  and  proof, 
in  connection  with  the  decree  of  the  chancellor. 

It  may  be  conceded  that  a  married  woman  is  not  entitled  to 
recover  money,  though  the  corpus  of  her  statutory  separate 
estate,  which  her  husband  has  used,  with  her  concurrence,  in 
the  purchase  of  lands  for  her.  It  being  the  duty  and  right  of 
the  husband,  as  trustee,  to  invest  the  money  of  his  wife  so  as 
to  make  it  productive,  she  will  not  be  permitted  to  repudiate 
as  void  an  investment  made  for  her  by  her  consent,  the  bene- 
fits of  which  she  received.  If  the  present  was  a  case  of  an  in- 
vestment made  by  Baker  for  his  wife,  with  her  concurrence, 
the  principles  pressed  by  counsel  might  be  applicable.  If  Mrs. 
Baker's  rights  were  acquired  through,  and  were  dependent  on 
the  contract  of  her  husband  with  lioone.  the  performance  of 
its  terms  and  conditions  on  her  part  would  be  preliminary  and 
antecedent  to  the  enforcement  of  such  rights,  unless  there  were 
special  circumstances  modifying  the  rule. 

But  such  is  not  the  case  made  by  the  pleadings  and  proof. 
The  lands  were  purchased  from  Boone  by  Baker,  for  himself, 
and  in  his  own  name,  though  he  used  in  payment,  or  part  pay- 
80 
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ment,  the  distributive  share  of  his  wife  in  her  grandfather's 
estate,  with  lier  consent.  The  case  presented  is  that  of  a  trus- 
tee having  invested  money  in  the  purchase  of  lands  in  his  own 
name.  No  principle  is  better  established  in  courts  of  equity, 
than  that  if  a  trustee  invests  money,  under  his  control  in  a 
fiduciary  capacity,  in  the  purchase  of  lands,  the  cestui  que  trust 
may  charge  the  trustee  personally,  or  trace  the  money,  and 
claim  the  lands,  or  charge  them  with  its  payment.  It  has  been 
uniformly  held,  that  this  rule  is  applicable  to  the  investment 
by  the  husband,  of  the  statutory  separate  estate  of  the  wife,  in 
lands ;  and  when  the  husband  uses  money  belonging  to  the 
separate  estate  of  his  wife,  in  the  purchase  of  lands,  taking  the 
conveyance  in  his  own  name,  the  wife  inay  claim  the  lands,  or 
charge  them  with  the  payment  of  the  monej' :  an  equity  is 
created  in  her  favor.  This  equity  may  be  asserted  against  all 
persons,  except  purchasers  for  value  without  notice. — Tilfm^d 
V.  Torreij,  53  Ala.  120;  JVettles  v.  Nettles,  67  Ala.  599. 

There  can  be  no  question,  that  Baker  purchased  the  lands 
from  Boone  in  his  own  name,  and  that  he  paid  for  them  with 
the  distributive  share  of  his  wife,  which  was  her  statutory 
separate  estate;  the  conveyance  to  be  made  to  him,  when  his 
vendor  was  in  condition  to  make  a  deed,  or  cause  one  to  be 
made.  An  equity  thereupon  arose  in  favor  of  Mrs.  Baker, 
which  a  court  of  equity  will  enforce,  unless  prevented  by  prior 
and  existipg,  or  supervening  rights  of  third  persons.  It  is  in- 
sisted, that  the  rights  of  the  sureties  of  Boone  on  his  note  for 
the  purchase-money,  under  the  mortgage  of  November  7, 1874, 
are  superior  to  the  equity  of  Mrs.  Baker,  and  that  they  also 
have  a  superior  right  by  subrogation.  'J  he  lands  of  the  estate 
of  McColIum  were  sold  by  Boone,  as  administrator,  in  1872, 
under  an  order  of  the  Probate  Court,  on  a  credit  untilJanuary 
1,  1874,  and  were  purchased  by  himself.  Sawyers  and  Gamble 
were  the  sureties  on  his  note  for  the  purchase-money.  After 
the  maturity  of  the  note,  on  November  7,  1874,  Boone,  with- 
out any  present  or  new  consideration,  executed  to  his  sureties, 
for  their  indemnity,  a  mortgage  on  a  part  of  the  lands  pur- 
chased by  him,  being  the  land  in  controversy.  Afterwards, 
Boone  sold  the  mortgaged  lands  to  Baker,  on  the  agreement 
that  Baker  should  apply  his  wife's  distributive  share,  to  the 
amount  of  $500.00,  in  payment;  Boone  having  previously  re- 
signed, or.  having  been  removed  as  administrator,  and  Gillespie 
having  been  appointed  administrator  de  bonis  non.  There- 
upon, Baker  receipted  Gillespie  for  his  wife's  distributive 
share,  and  the  amount  was  credited  on  Boone's  note.  The 
sureties,  in  1877,  paid  the  balance  of  the  note. 

At  the  time  the  mortgage  was  executed,  no  conveyance  of 
the  lands  had  been  made  to  Boone.     A  conveyance  was  not 
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made  nntil  after  the  full  payment  of  the  purchase-money,  in 
January,  1877.  Until  tlien,  the  legal  title  remained  in  the 
heirs  of  McCollum,  one  of  whom  was  Mrs.  Baker.  The  mort- 
gage conveyed  only  Boone's  equity.  The  equity  of  the  mort- 
gagees can  not  prevail  against  the  equity  of  Mrs.  Baker,  sup- 
ported by  her  legal  title,  under  the  special  circumstances  of 
this  case.  The  mortgagees  were  liable  for  the  entire  purchase- 
money  due  by  Boone,  and  were  not  authorized  to  make  the 
mortgage  security  available,  until  judgment  was  rendered  on 
the  note,  and  Boone  made  default  in  its  payment.  Kearly 
one-half  of  the  principal  of  the  note  was  paid  with  the  distribu- 
tive share  of  Mrs.  Baker.  The  sureties  took  the  benefit  of 
this  payment,  with  notice  of  the  source  and  mode  of  payment. 
Ill  such  case,  they  will  not  be  permitted  to  enforce  the  lien  on 
the  same  land,  against  the  equity  of  Mrs.  Baker,  for  the  pay- 
ment of  the  balance  of  the  note,  and  thus  obtain  a  double 
realization  and  indemnity  from  the  same  security.  Such  was 
the  rule  applied  in  this  case  on  a  former  appeal. — Sawyers  v. 
Baker,  72  Ala.  49. 

The  contract  of  sale  between  Boone  and  Baker  was  in  parol. 
Concedingr,  as  the  answer  of  defendant  claims  and  alleges,  that 
Baker  was  never  put  in  possession  by  the  seller,  and  never  was 
in  possession,  the  contract  of  sale  was  void  under  the  statute 
of  frauds ;  and  Mrs.  Baker  was  entitled  to  recover  from  Boone 
the  money  paid,  in  an  action  at  law.  The  mortgagees,  when 
with  notice  they  took  advantage  of  the  payment,  a\id  received 
and  accepted  a  discharge,  ^;'o  ^awto,  from  liability  as  sureties 
on  the  note  for  the  purchase-money,  ratified  the  payment,  sub- 
ject to  all  its  equities  and  burdens.  Being  a  payment  made  by 
a  trustee  with  trust  funds,  from  which  the  cestui  qtie  ttniM  re- 
ceived no  benefit  whatever,  the  equity  of  the  cestui  que  tru^t 
is  to  charge  it  on  the  land,  in  which  it  was  invested.  If  the 
sureties  did  not  intend  to  hold  the  land  for  further  and  future 
indemnity  against  liability  for  the  unpaid  portion  of  the  note, 
subject  and  subordinate  to  this  equity,  they  should  have 
promptly  disatfirmed  the  payment  on  receiving  notice.  But, 
having  availed  themselves  of  its  benefit,  with  knowledge  of  its 
character,  the  court  will  not  maintain  in  their  favor  an  equity, 
either  under  the  mortgage,  or  by  subrogation,  superior  to  the 
equity  of  Mrs.  Baker,  with  whose  money  the  payment  was 
made,  and  who  would  have  been  entitled  to,  and  would  have 
received,  as  an  heir,  her  portion  of  the  entire  purchase-money, 
had  it  been  paid  by  the  sureties. 

The  conveyance  to  Boone  in  1877,  under  an  order  of  the 
Probate  Court,  vested  in  him  the  legal  title.  The  sale  by 
Sawyers  to  Sandlin  was  not  made,  so  far  as  disclosed  by  the 
record,  in  pursuance  of  the  power  contained  in  the  mortgage, 
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and,  consequently,  was  not  a  valid  foreclosure.  The  only  effect 
which  the  sale  and  conveyance  to  Sandlin  can  have,  is  to  oper- 
ate an  equitahle  assignment  of  the  mortgage.  As  such  assignee, 
he  acquired  no  higlier  or  other  rights  than  the  mortgagees 
possessed. — Shan  v.  Frothingham,  72  Ala.  289. 

We  have  assumed,  that  the  mortgagees  and  Sandlin  had 
notice  of  the  equity  of  Mrs.  Baker,  for  the  reason,  that  the 
chancellor  so  found  on  the  evidence.  There  is  not  a  decided 
preponderance  of  evidence  against  his  conclusion.  Consider- 
ing the  conflict  in  the  testimony,  the  chancellor  might  have 
reasonably  attained  either  conclusion.  We  will  not  disturb  his 
finding  on  a  question  of  fact,  unless  we  see  clearly  it  is  wrong. 
Marlow  V.  Marloio^  52  Ala.  113. 

The  chancellor  erred,  however,  in  decreeing  that  Mrs. 
Baker  be  allowed  interest.  The  husband  alone,  so  long  as  he 
remains  trustee,  is  entitled  to  receive,  and  may  transfer,  the 
income  of  his  wife's  statutory  separate  estate.  When  suit  is 
brought  on  a  promissory  note,  or  for  the  detention  of  property', 
the  corpus  of  her  statutory  separate,  in  the  name  of  the  wife, 
•interest  or  hire,  being  a  mere  incident  of  the  suit,  is  recover- 
able.— Pickens  v.  Oliver,  29  Ala.  528.  But,  when  a  married 
woman  brings  suit  to  recover  property  belonging  to  her  statu- 
tory separate  estate,  which  has  been  sold  by  her  husband,  or 
brings  her  bill  to  charge  land  with  the  payment  of  money 
whicli  has  been  used  by  him  in  its  purchase,  she  is  not  entitled, 
in  the  one  case,  to  recover  hire,  nor  interest  in  the  other. 
Whitman  v.  Abernathy^  33  Ala.  154;  Ryall  v.  Prince^  71 
Ala.  'o^.  The  extent  of  Mrs.  Baker's  equity  is  to  have  the 
corpus  of  her  separate  estate  restored. 

The  judgment  of  affirmance  is  set  aside,  the  decree  of  the 
chancellor  is  reversed,  and  a  decree  will  be  here  rendered  in 
accordance  with  this  opinion.  Costs  of  appeal  will  be  divided 
between  appellants  and  appellees. 


Todd  V.  McCravey's  AdmV. 

Equitable  Attachment  and  Garnishment^  Claim  of  Exemption. 

1.  Claim  of  exemption  against  garnishment;  where  filed. — When  a 
garnishment  is  levieri  upon  any  personal  property  other  than  money  or 
chosi's  in  action,  a  claim  of  exemption  thereto  "  must  be  lodged  with  the 
officer  making  the  levy  "  (Code,  §  2834);  but,  when  the  levy  is  upon 
"anym(meyor  rhoses  in  action"  (lb.  §  2842),  the  claim  of  exemption 
must  be  filed,  verified  by  affidavit,  in  the  court  where  the  proceeding  is 
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pendine;  and  it  may  be  interposed  at  any  time  before  the  debt  is  con- 
demned in  the  hands  of  the  garnishee,  but  subject  to  reasonable  regula- 
tion by  the  court. 

2.  Burden  of  proof  as  to  exemption. — A  "  declaration  and  claim  of  ex- 
emption," duly  made  and  filed  for  record  on  the  Probate  Court,  is  prima 
facie  correct  (Co<le,  §  28.31),  and  imposes  on  a  contesting  creditor  the  onu» 
of  establishing  its  incorrectness,  or  invalidity;  and  when  its  validity  de- 
pends on  the  time  when  the  debt  was  contracted,  the  creditor  must 
affirmatively  prove  the  time  for  which  he  contends. 

3.  Exemption  ;  by  what  law  determined,  and  value  in  1867. — As  against 
the  claims  of  creditors,  the  extent  and  amount  of  exemptions  are  to  be 
determined  by  the  law  which  was  of  force  when  their  debts  were  created ; 
and  under  the  laws  which  were  of  force  prior  to  the  19th  February,  1867, 
a  debt  or  money  in  the  hands  of  a  garnishee  could  not  be  claimed  as 
exempt. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  tlie  Hon.  N.  S.  Gkaham. 

The  appeal  in  this  case  was  sued  out  from  a  decree  dismissing 
and  disallowing  a  petition  and  claim  of  exemption,  which  was 
interposed  by  the  appellant,  Mrs.  Susan  S.  Todd,  one  of  the 
defendants  in  a  pending  chancery  suit,  to  a  fund  of  $267.75, 
which  was  paid  into  court  by  S.  J.  Kennerly  &  Ca,  garnishees 
in  the  cause.  The  bill  in  that  case  was  tiled  on  the  9th  Febru- 
ary, 1878,  by  L.  W.  McCravey,  as  the  administrator  of  the 
estate  of  B.  F.  McCravey,  deceased,  against  Mrs.  Todd  and  her 
two  children  ;  and  sought  to  subject  her  interest  in  certain  real 
estate,  particularly  described,  to  the  satisfaction  of  a  debt  due 
to  the  estate  of  said  B.  F.  McCravoy,  for  work  done  und  mate- 
rials furnished  in  making  certain  improvements  and  additions 
to  a  dwelling-house  in  Huntsville,  which  constituted  a  part  of 
said  real  estate.  Kennerly  <k  Co.,  who  were  in  possession  of  a 
part  of  the  property  as  the  tenants  of  Mrs.  Todd,  were  made 
defendants  to  the  bill,  and  a  garnishment  was  prayed  against 
them  as  her  debtors.  The  principal  facts  of  the  case  are  stated 
in  a  former  report  of  the  case,  on  appeal  sued  out  by  the  com- 
plainant.—66  Ala.  315-26. 

The  complainant's  debt  was  evidenced  by  a  bond,  or  promis- 
sory note  under  seal,  for  $491.45,  dated  June  26th,  1868,  and 
signed  by  Mrs.  Todd  and  her  husband ;  which  recited  as  its 
consideration  "  lumber  and  labor  received  of  him  [said  B.  F. 
McCravey]  in  building  and  repairs  on  the  residence,"  particu- 
larly describing  it.  The  bill  alleged  that,  at  the  time  the  im- 
provements were  made,  Mrs.  Todd  was  a  married  woman,  tlie 
wife  of  D.  H.  Todd,  who  died  July  30th.  1871;  and  as  to  the 
time  when  the  work  was  done,  it  contained  these  allegations: 
Par.  1.  "That  his  said  intestate  was  a  carpenter  by  trade,  and 
as  such,  in  the  year  1866\  made  improvements  to  the  amount  of 
$491.45  upon  the  residence  of  the  said  defendant."  Par.  5. 
,'  Said  improvements  consist  of  all  the  carpenter's  work  on  th^ 


470  SUPREME  COURT  [Dec.  Term, 

[Todd  V.  McCravey's  Adm'r.l 
new  addition  to  the  dwelling-house,  which  said  addition  was 
built  on  the  north  end  of  the  original  building  during  the 
years  1867  and  1868.'"  Par.  6.  "  At  the  time  said  improve- 
ments were  made,  said  defendant,  Susan  S.  Todd,  owned  an- 
other lot  or  parcel  of  land,"  particularly  describing  the  store- 
house and  lot  occupied  by  said  Kennerly  &  Co.;  "  which  lot  or 
parcel  of  land  she  acquired  by  conveyance  from  her  father, 
Daniel  B.  Turner,  07i  the  Wth  March,  1866.'' 

The  record  does  not  show  at  what  time  the  money  was  paid 
into  court  by  the  garnishees  In  her  petition  asking  that  the 
money  be  declared  exempt  and  paid  over  to  her,  which  was 
verified  by  affidavit,  and  filed  in  the  cause  on  the  8th  July, 
1881,  Mrs.  Todd  stated  that,  on  the  22d  January,  1881,  she 
"  filed  in  the  Probate  Court  of  said  county  a  claim  of  exemp- 
tions, with  schedule  attached,  which  is  duly  recorded  in  said 
court,  and  a  copy  of  which  is  hereunto  attached  as  an  exhibit, 
and  its  allegations  are  here  repeated ; "  that  she  owned  no  per- 
sonal property  except  that  described  in  said  claim  and  schedule, 
which  included  the  money  in  the  hands  of  the  register;  "and  that 
the  work  done  and  lumber  furnished  by  complainant's  intestate 
was  done  and  furnished  in  the  year  1867."  The  complainant 
filed  an  answer  under  oath  to  the  petition,  in  which  he  alleged 
that  his  debt  "was  contracted  in  the  year  1866;"  and  he  in- 
sisted that  the  petition  should  be  dismissed  and  disallowed, 
"  because  no  claim  in  writing  and  under  oath,  as  provided  by 
section  2828  of  the  Code  of  Alabama,  was  lodged  with  the 
officer  making  the  levj'  of  the  garnishment  in  this  case,  as  re- 
quired by  section  2834  of  the  Code." 

The  complainant's  own  affidavit  was  submitted  on  his  behalf, 
in  which  he  stated  "  that  said  debt  was  contracted  in  the  latter 
part  of  the  year  1866,  and  the  book-account  of  complainant's 
intestate  shows  that  the  contract  for  said  improvements  was 
made  in  1866."  Mrs.  Todd's  affidavit  was  submitted  in  her 
behalf,  in  which  she  stated  "  that  said  debt  was  not  contracted 
in  1866,  but  said  work  was  done  and  said  lumber  furnished  by 
said  by  B.  F.  McCravey  during  the  year  1867,  between  the 
months  of  May  and  December."  These  affidavits  were  ad- 
mitted, by  consent,  as  the  depositions  of  the  parties.  The 
cause  being  submitted  on  the  petition  and  answer,  with  these 
affidavits,  and  the  exhibits,  the  chancellor  disallowed  the  claim 
of  exemption,  and  dismissed  the  petition  ;  and  his  decree  is  now 
assigned  as  error. 

D.  D.  SiiELLBY,  for  appellant. 

Humes,  Gordon  &  Sheffey,  contra. 
Vol.  Lxxvn. 
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SOMERYILLE,  J.— Section  2842  of  the  present  Code 
(1876)  provides,  that  wlienever  any  money,  or  choses  in  action^ 
are  levied  on  by  process  of  garnishment  on  any  attachment, 
judgment,  or  summons  and  complaint,  and  the  defendant  in 
such  attachment,  or  other  process,  "claims  the  same,  or  any 
part  tiiereof,  as  exempt  from  such  levy,  he  shall  file  such  claim 
in  writing,  verified  by  his  affidavit,  in  [the]  court  lohere  such 
proceedings  are pendtjig,  setting  forth  what  other  personal  prop- 
erty, if  any,  he  has,  specially,  where  the  same  is,  and  its  value ; 
or,  if  he  has  none,  stating  that  fact."  It  is  further  provided, 
that  such  claim  may  be  contested,  in  the  same  mode  as  other 
cases  of  contestation  are  conducted. — Code,  1876,  §  2842.  The 
present  case  is  one  where  the  claim  of  exemption  is  interposed 
to  certain  rents  due  by  a  garnishee,  in  an  equitable  garnish- 
ment, to  the  defendant  in  a  chancery  suit.  The  claim  of  ex- 
emption was  therefore  properly  filed  in  this  court,  where  the 
proceedings  were  pending,  and  which  alone  had  jurisdiction  of 
the  matter.  Section  2834  of  the  Code,  requiring  such  claim  in 
writing  to  be  "lodged  with  the  officer  making  the  levy,"  in 
certain  cases  there  provided  for,  has  reference  only  to  cases 
where  other  personal  property  than  money  or  choses  in  action 
is  levied  on — property  of  a  tangii>le  nature,  such  as  ordinarily 
is  the  subject  of  levy  and  sale  under  execution.  That  section 
was  not  intended  to  include  cases  where  money  or  choses  in 
action  are  attached  by  garnishment,  when,  in  our  opinion,  the 
statute  clearly  intends  to  authorize  the  interposition  of  a  claim 
of  exemption  at  any  time  before  a  condemnation  of  the  debt  in 
the  hands  of  the  garnishee ;  subject,  of  course,  to  reasonable 
regulation  by  the  court  having  jurisdiction  of  the  proceedings. 
Henderson  v.  Tucker^  70  Ala.  381 ;  Sherry  v.  Brown,  QQ  Ala. 
51 ;  Daniels  v.  Hamilton,  52  Ala.  105. 

The  appellant  is  shown  to  have  previously  filed  her  "  declara- 
tion and  claim  of  exemption  "  for  record  in  the  Probate  Court, 
in  due  form,  as  authorized  by  section  2828  of  the  Code.  This 
is  made  by  statute  ^''  prima  facie  evidence  of  the  correctness  of 
such  claim." — Code,  §  2831.  The  burden  of  proof  was,  there- 
fore, cast  on  the  contestant,  to  show  that  his  alleged  grounds  of 
contestation  were  correct,  and  that  the  debt  was  subject  to  the 
process. — Code,  §  2838.  The  issue  of  fact  raised  before  the 
chancellor,  upon  which  this  was  made  to  depend,  among  other 
things,  was,  whether  the  debt  due  McCravey  was  created  prior 
to  February  19,  1867,  or  after  that  date.  If  prior  to  this  date, 
the  rents  were  subject  to  the  garnishment  process,  and  the  ex- 
emption claim  was  untenable.  If  siibsequent  to  it,  the  reverse 
would  be  true.— Code,  1876,  §  2844;  Co'de,  1867,  jj  2>84; 
Peevey  v.  Cabaniss,  70  Ala.  258 ;  Feaim.  v.  Ward,  65  Ala.  33  \ 
Nelson  v.  McQreary,  60  Ala.  301, 
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We  have  examined  the  testimony  in  the  case,  and  are  of 
opinion  that  it  clearly  preponderates  in  favor  of  the  view,  that 
the  debt  in  question  was  created  during  the  year  1867,  and 
subsequent  to  the  nineteenth  day  of  February.  We  have  in 
favor  of  this  fact  the  testimony  of  the  defendant,  with  some 
very  strong  and  probable  implied  admissions  in  the  complain- 
ant's bill,  aided  by  \X\e  prima  facie  legal  presumption  that  the 
property  is  exempt  until  the  contrary  is  proved.  Against  this 
is  opposed  only  the  naked  assertion  of  the  complainant,  who  is 
not  shown  to  have  any  knowledge  of  the  fact,  except  such  as 
he  seems  to  have  derived  from  "the  book  of  account"  of  his 
intestate.  It  is  not  made  to  appear  in  whose  hand-writing  such 
entry  was  made,  nor  are  any  facts  stated  from  which  the  infer- 
ence can  be  justified  that  it  was  made  contemporaneously  with 
the  event  to  which  it  purports  to  relate. — Dismukes  v.  Tolson, 
67  Ala.  386;  Union  Bank  v.  JSnapp,  15  Amer.  Dec  181;  1 
Greenl.  Ev.  §§  118-120.  This  was  unsatisfactory,  especially 
in  view  of  repugnant  admissions  in  the  bill. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  will  be 
rendered  in  this  court,  adjudging  the  issue  on  ths  contestation  of 
the  exemption  against  the  complainant,  and  in  favor  of  the  de- 
fendant, Mrs.  Todd,  and  vacating  the  garnishment  proceedings. 
The  said  defendant  is  adjudged  to  be  entitled  to  the  amount  of 
rents  in  the  hands  of  the  register,  which  will  be  paid  to  her 
under  the  order  of  the  chancellor.  The  costs  of  this  appeal, 
and  of  the  exemption  contest  in  the  Chancery  Court,  will  be 
taxed  against  the  appellant.  The  garnishee  will  be  discharged, 
with  his  reasonable  costs. 


Harden  v.  Darwin  &  Pulley. 

Bill  in  Equity  for  Foreclosure  of  Mortgages  ;  Cross- Bill  for 

Cancellation. 

1.  Contracts  between  husband  and  wife,  at  common  law. — At  common 
law,  all  contracts  between  husband  and  wife  were  prohibited,  and  a  con- 
veyance of  property  by  the  wife  to  the  husband  directly  was  void ;  but 
a  married  woman  was  not  incapacitated  to  act  as  trustee,  express  or  im- 
plied, and  she  might,  in  the  exercise  of  a  power  as  trustee,  make  a  con-, 
veyance  to  her  husband,  which  a  court  of  equity  would  sustain  as  if 
made  to  a  third  person. 

2.  Same,  under  statutory  provisions.— The  capacity  of  the  wife  to  make 
contracts  is  not  enlarged  by  the  statutory  provisions  creating  and  regu- 
lating the  estates  of  married  women,  and  contracts  between  her  and  her 
husband  for  the  sale  of  property  are  prohibited  (Code,  §  2709) ;  yet  she 
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may,  as  at  common  law,  execute  a  power  as  trustee  in  his  favor,  or  be 
declared  a  trustee  in  imituin  at  his  instance. 

3.  Extoppel  agniunt  mnrried  woman. — The  deed  of  a  married  woman, 
conveying  property  belonging  t<3  her  statutory  estate,  if  executed  in  any 
ether  manner  than  that  prescril^d  by  law,  or  focmded  on  a  considera- 
tion notsanctioneil  by  law,  does  not  estop  her  from  assertinj;  its  invalidity, 
and  asking  its  cancellation  ;  and  th<»ugh  she  might  be  estopped  from  de- 
nying the  validity  of  an  act  done  under  a  power,  and  within  the  scope  of 
her  authority  as  trustee,  the  precedent  inquiry  would  remain,  whether 
she  performed  the  act  in  the  caj)acity  of  trustee. 

4.  Purchase  of  lands  icifhjoml  moneys  of  husband  and  wife  ;  resulting 
trust,  and  roluntary  partition. — When  lands  are  purchased  and  paid  for, 
partly  with  the  moneys  of  the  husbantl,  and  partly  with  moneys  belong- 
ing to  the  statutory  estate  of  the  wife,  the  title  being  taken  in  her  name, 
a  resulting  trust  may  be  established  in  favor  of  the  husband,  to  the  ex- 
tent of  his  moneys  so  invested,  by  proof  repelling  the  presumption  of  an 
advancement  or  provision  for  the  wife  ;  and  if  the  jwrties  voluntarily  exe- 
cute a  deed  of  partition,  reciting  the  facts,  a  court  of  equity  will  sustain 
and  enforce  it  against  the  wife  or  her  heirs,  *'  so  far  as  the  partition  clearly 
appears  to  be  fair  and  just  ;"  but,  if  two  separate  tracts  of  land  are  so 
bought',  at  <lifferent  times,  and  by  distinct  contracts,  and  by  the  deed  of 
partition  one  tract  is  assigned  to  each,  thereby  effecting  a  partial  ex- 
change, a  court  of  equity  will  not  enforce  it  agiiinst  the  wife  or  her  heirs, 
though  it  might  be  sustained  "  when  shown  to  be  equitable  and  for  the 
benefit  of  the  wife." 

5.  Same;  recitals  of  deed. — The  recitals  of  the  died  of  partition  in 
such  case,  if  made  deliberately  and  freely,  are  entitled  to  great  weight, 
but  are  not  conclusive;  and  when  it  is  shown  as  here,  that  they  are  un- 
true in  fact,  that  the  partition  was  not  equitable,  fair  and  just,  and  that 
it  was  procured  by  undue  influence  and  other  improper  means  while  the 
wife  was  an  invalid,  a  court  of  e(iuity  will  cancel  and  set  it  aside,  at  the 
instance  of  her  heirs,  although  it  is  not  shown  that  the  entire  purchase- 
money  was  paid  by  the  wife.  * 

6.  Same  ;  when  mortgagee  i»  not  entitled  to  protection  as  purchaser  with- 
out notire. — If,  in  such  case,  the  lands  assigned  to  the  husband,  by  the 
deed  of  partition,  are  afterwards  mortgaged  by  him  and  his  wife,  as  se- 
curity for  his  debt,  the  mortgagee  can  not  claitn  protection  as  a  honafid^ 
purchaser  without  notice,  on  account  of  the  recitals  of  the  deed  of  parti- 
tion, but  is  charged  with  notice  of  all  the  facts  shown  by  the  records  of 
the  Probate  Court,  relative  to  the  purchase  by  the  wife  at  an  administra- 
tor's sale,  which  is  mentioned  in  the  deed. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  on'irinal  bill  in  this  case  was  filed  on  the  5th  December, 
1879,  by  Darwin  tfe  Pulley,  merchants  and  partners  in  trade, 
and  sought,  principally,  the  foreclosure  of  a  mortgage  on  a 
tract  of  land,  e.xectited  to  the  complainants  by  Benjamin  L. 
Harden  and  his  wife,  Mrs.  Anne  E.  Harden,  both  since  de- 
ceased ;  also,  the  foreclosure  of  a  prior  mortgage  on  the  same 
tract  of  land,  executed  by  said  Harden  and  wife  to  Mrs.  Mary 
B.  Miller,  an  account  of  the  mortgage  debt8<  a  sale  of  the  land 
for  the  satisfaction  of  both  debts,  and  general  relief.  The  per- 
sonal representative  and  the  children  of  said  Benjamin  L.  Har- 
den, with  Mrs,  Miller,  were  made  defendants  ;  the  children, 
who  were  infants,  being  also  devisees  under  the  will  of  their 
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mother.  The  complainants'  mortgage  was  dated  the  8th  March, 
1876,  and  was  given  to  secure  the  payment  of  said  Harden's 
promissory  note  for  $1,500,  which  was  of  even  date  with  the 
mortgage,  and  payahle  on  the  Ist  December,  1876.  The  mort- 
gage toMrs.  Miller  wa?  datei  the  24th  Septimber,  1873,  and 
recited  an  indebtedness  of  $1,704.55,  as  evidenced  by  said  Har- 
den's promissory  note,  of  even  date  therewith,  and  payable  on 
the  1st  November,  1874. 

The  tract  of  land  conveyed  by  these  mortgages,  called  the 
"Nance  land,"  was  then  occupied  by  said  Harden  and  his  wife, 
and  was  acquired  by  purchase  at  a  sale  made  on  the  23d  Octo- 
ber, 1867,  under  an  order  of  the  Probate  Court,  by  the  admin- 
istrator of  the  estate  of  Giles  Nance,  deceased  ;  the  purchase 
being  made  in  the  name  of  Mrs.  Harden,  and  conveyance  being 
executed  to  her,  under  the  order  of  the  court,  on  the  29th  Jan- 
uary, 1870,  when  the  payment  of  the  purchase-money  was  com- 
pleted. The  land  was  claimed  by  said  Benjamin  L.  Harden  as 
his  own,  under  a  deed  of  partition  executed  by  and  between 
him  and  his  wife,  dated  December  7th,  1872,  and  attested  by 
two  witnesses,  which  was  in  the  following  words:  "  Whereas, 
Benjamin  L.  Harden,  of  said  county,  at  a  sale  made  by  Benja- 
min R.  Nance,  as  administrator  with  the  will  annexed  of  Giles 
Nance,  in  the  name  of  his  wife,  Anne  E.  Harden,  purchased 
the  following  described  parcels  of  land,"  describing  the  lands, 
"  at  and  forlhe  sum  of  $2,820  ;  and  whereas  the  said  Benja- 
min Harden,  having  fully  paid  the  purchase-money,  on  the 
29th  day  of  January,  1870,  received  of  said  Nance,  as  such  ad- 
ministrator, a  deed  conveying  the  said  lands  to  the  said  Anne 
E.  Harden,  which  deed  is  of  record,"  &g.  ;  ^^  and  whereas,  on 
the  11th  day  of  January,  1869,  the  said  Benjamin  Harden  pur- 
chased of  one  N.  P.  Wilburn  the  following  described  land," 
describing  it,  "and  having  fully  paid  the  purchase-money 
thereof,  the  sum  of  $1,600,  received  from  said  N.  P.  Wilburn 
and  wife  a  deed  conveying  the  said  lands  [to]  the  said  Anne  E. 
Harden  ;  and  w/iereas,  on  the  purchase  of  said  lands  first  a^ove 
described,  the  said  Benjamin  L.  Harden  used  $1,000,  the  sepa- 
rate estate  of  his  wife,  paying  the  remainder  of  the  purchase- 
money  from  his  own  individual  moneys  ;  and  whereas,  on  the 
purchase  of  said  land,  above  described  from  said  N.  P.  Wil- 
burn, the  said  Benjamin  L.  Harden  used  the  sum  of  $600,  the 
separate  estate  of  his  said  wife,  paying  the  remainder  of  the 
purchase-money  from  his  own  individual  moneys;  and  whereas 
the  two  sums  so  used  by  Benjamin  L.  Harden,  $1,000  and  $600, 
constitute  the  entire  separate  estate  of  said  Anne  E.  Harden^ ; 
and  whereas  the  said  deeds  were  made  to  her  solely  for  the  pur- 
pose of  securing  to  her  the  said  moneys  belonging  to  her,  so 
used  in  the  purchase  of  said  lands,  and  not  to  invest  her  with 
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an  absolute  title  thereto  ;  and  whereas  the  eaid  Benjamin  L. 
and  Anne  E.  are  anxious  to  avoid  the  expense  and  delay  of  a 
suit  in  chancery  to  divest  said  Anne  E.  of  any  other  right,  title, 
claim  or  interest  in  said  lauds,  than  such  as  might  he  necessary 
to  secure  to  her  the  payment  of  the  said  sum  of  $1,60<);  and 
whereas  the  said  lands  conveyed  to  the  said  Anne  E.  by  the  said 
N.  P.  Wilburn  are  of  the  value  of  $1,«:00,  and  the  said  Anne 
E.  is  desirous  of  holding  and  retaining  the  said  lands  so  pur- 
chased of  said  N.  P.  Wilburn,  free  and  exempt  from  all  claim 
thereon  which  her  husband,  the  said  Benjamin  Harden,  could 
or  might  prefer,  by  reason  of  the  facts  hereinbefore  recited, 
and  by  reason  of  any  claim  he  could  have  thereon  as  her  hus- 
band ;  Und  whereas  the  said  Benjamin  L.  is  willing  to  release 
the  said  Anne  E.  of  all  claim  which  she  could  have  on  said 
lands,  by  reason  of  his  payment  of  part  of  the  purchase-money 
thereof,  and  all  right  or  claim  he  could  have  thereon  or  thereto 
as  her  husband,  on  her  releasing,  surrendering,  and  conveying 
to  him  all  the  rigiit,  title,  claim  and  interest  in  the  lands  iirst 
above  described,  conveyed  to  her  by  the  said  Benjamin  R. 
Nance  :  Now  this  indenture  witnesseth^  that  the  said  AnneE. 
Harden,  for  and  in  consideration  of  the  premises,  has  released, 
relinquished,  surrendered  and  conveyed,  and  by  these  presents 
doth  release,"  &c.,  ••  unto  the  said  Benjamin  L.  Harden,  the 
said  lands  above  described  as  conveyed  to  her  by  the  said  Ben- 
jamin K.  Nance,  together  with  the  right  to  have  (?)  \)S  reason 
of  the  conveyance  aforesaid  of  the  said  Benjamin  R.  Nance  ; 
and  the  said  Benjamin  L.  Harden,  for  and  in  consideration  of 
the  premises,  and  the  release  of  the  said  Anne  E.,  hath  released, 
surrendered  and  conveyed,  and  by  tliese  presents  doth  surren- 
der and  convey,  unto  the  said  Anne  E.,  her  heirs  and  assigns 
forever,  all  the  right,  title,  claim  and  interest,  which  he  could 
or  ought  to  have,  in  and  to  the  lands  above  described  as  pur- 
chased of  the  said  N.  P.  Wilburn,  and  conveyed  by  him  to  the 
said  Anne  E.,  by  reason  of  the  payment  by  him  (said  Benja- 
min L.)  of  §  1,000  of  the  purchase-money  thereof  ;  and  the  said 
Benjamin  L.  doth  here  now  renounce,  surrender,  relinquish 
and  release,  unto  the  said  Anne  E.,  all  right,  title  and  claim  to 
the  possession  of  said  lands,  and  all  right,  title  and  claim  which 
lie  might  or  could  have  in  said  lands  as  the  husband  of  the  said 
Anne  E.,  whether  as  tenant  by  the  curtesy  or  otherwise ;  and 
the  said  Benjamin  L.  doth  further  covenant  and  agree,  to  and 
with  the  said  Anne  E.,  that  she  shall  have  and  hold  the  said 
lands  last  above  described  to  her  sole  and  separate  use,  free  and 
exempt  from  all  claim  therein  or  thereto  which  he  now  has,  or 
can  have,  or  might  or  could  hereafter  have,  as  husband  of  the 
said  Anne  A.     In  witness  lohereofT  &c. 

A  copy  of  this  deed,  and  also  copies  of  the  mortgages,  were 
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made  exhibits  to  the  bill.  Letters  of  administration  on  the 
estate  of  said  Benjamin  L.  Harden  were  granted  on  the  17th 
September,  1S79.  Mrs.  Harden  also  died  before  the  bill  was 
filed,  and  her  last  will  and  testajnent  was  admitted  to  probate 
on  the  16th  February,  1878.  The  will  was  executed  on  the 
22d  September,  1876,  and  contained  these  provisions:  "I 
give  and  bequeath  to  my  two  cliildren,  Luty  Walker  and  Henry 
Turner  Harden,  the  tract  of  land  purchased  of  N.  P.  Wilburn 
and  wife,"  particularly  describing  it;  "also,  my  entire  interest 
in  any  other  real  estate  I  now  possess,  or  may  hereafter  belong 
to  my  estate.  The  land  purchased  of  N.  P.  Wilburn  was  paid 
for  with  my  individual  money.  I  also  give  to  my  two  children, 
above  named,  my  entire  personal  estate  of  all  kinds.  I  desire 
that  my  dear  husband,  Benj.  L.  Harden,  shall  manage  and  con- 
trol the  property  for  my  dear  children,  without  giving  bond, 
and  direct  that  none  of  my  estate  shall  be  held  in  payment  of 
his  debts.     In  witness  whereof,"  &c. 

An  answer  to  the  bill  was  filed  by  the  guardian  ad  litem  of 
the  infant  defendants,  denying  the  validity  of  the  mortgages, 
and  of  the  deed  of  partition,  and  alleging  that  the  said  "Nance 
land"  in  fact  belonged  to  Mrs.  Harden  as  her  statutory  estate; 
that  it  was  bought  in  her  name,  paid  for  with  her  money,  and 
the  title  conveyed  to  her  under  the  order  of  the  court;  that  the 
deed  of  partition  was  a  contrivance  intended  to  put  the  title  to 
the  land  ir\  said  Benj.  L.  Harden,  so  that  he  might  mortgage  it 
for  his  debts,  and  to  enable  him  to  borrow  nioney ;  and  that 
Mrs.  Harden  was  induced  to  join  in  its  execution  by  the  per- 
sMasion,  inliuence,  and  threat's  of  her  husband.  A  demurrer 
was  incorporated  in  the  answer,  assigning  several  specific 
grounds;  which  demurrer  was  overruled  by  the  chancellor,  and 
his  decree  was  atiirmed  by  this  court  on  appeal.— See  the  case 
reported  in  ^^  Ala.  55-64,  where  the  several  causes  of  demurrer 
are  stated. 

Afterwards,  on  the  5th  July,  1881,  the  answer  of  the  guardian 
ad  litem  was  amended,  by  adding  the  following  allegations: 
"  From  the  year  1871  to  the  year  1876,  when  said  Anne  Har- 
den died,  she  was  an  invalid,  confined  to  her  room  and  bed, 
and,  during  all  of  said  time,  was  completely  dominated  and  con- 
trolled by  her  said  husband  in  all  business  matters ;  and  re- 
spondent alleges,  on  information  and  belief,  that  she  did  not 
sign  the  deed  to  her  husband,  the  mortgage  to  complainants 
nor  the  said  mortgage  to  Mary  B.  Miller,  of  her  own  free  will 
and  voluntarily,  but  that  she  was  forced,  coerced,  or  compelled 
by  her  said  husband  to  sign  them;  that  the  recitals  of  said  deed 
to  her  husband,  of  date  December  7th,  1872,  are  untrue;  that 
said  deed  and  mortgage  are  a  cloud  upcn  the  title  of  said  infants 
to  said  real  estate,  and  that  said  Anne  Harden  was  forced  to 
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sign  said  papers  without  legal  advice,  and  withont  opportunity 
for  legal  advice."  It  was  therefore  prayed  that  the  answer  be 
taken  as  a  cross-bill,  and  that  the  deed  and  mortgages  ^^e  can- 
celled and  annulled.  An  answer  to  the  cross-bill  was  filed  by 
Darwin  *fe  Pulle}',  in  which  they  denied  all  its  averments  as- 
sailing the  validity  of  the  deed  and  mortgage,  and  reattirmed 
the  facts  alleged  in  the  original  bill  ;  and  they  further  claimed 
to  be  honajuie  purchasers  for  valuable  consideration,  without 
notice  of  any  defect  in  the  title  of  said  Benj.  L  Harden. 

Tlve  cause  being  submitted  for  decree  on  pleadings  and  proof, 
the  chancellor  dismissed  the  cross-bill,  and  rendered  a  decree 
for  the  complainants,  foreclosing  the  mortgages  as  prayed. 
From  this  decree  an  appeal  is  sued  out  by  the  guardian  adliten^i 
of  the  infant  defendants,  and  each  part  of  it  is  assigned  as  error; 
and  the  administrator  of  the  estate  of  Benj.  L.  Harden  makes 
the  same  assignments  of  error. 

D.  D.  Shelbv,  for  the  appellants. — It  was  decided  in  this 
case,  on  the  fornier  appeal,  that  the  deed  between  Mrs.  Harden 
and  her  husband  "should  be  sustained,  so  far  as  the  partition 
clearly  appears  to  be  fair  and  just;"  but  it  was  further  said, 
that  the  transaction,  like  all  others  between  husband  and  wife, 
"will  be  scanned  with  a  watchful  and  jealous  eye" — that  the  facts 
alleged,  as  to  payment  of  the  purchase-money,  "are  required  to 
be  shown  by  clear  and  satisfactory  evidence ; "  and  that  the 
primafacie  presumption,  arising  from  a  payment  of  part  of  the 
purchasernoney  by  the  husband,  would  be,  that  he  intended  to 
make  an  advancement  or  provision  for  the  wife. — 66  Ala.  62. 
This  is  the  scope  and  extent  of  the  decision,  and  an  application 
of  these  principles  to  the  facts  disclosed  by  the  record  will  show 
error  in  the  chancellor's  decree.  The  title  to  the  land,  in  each 
case,  was  taken  in  the  name  of  the  wife ;  and  this  raises  a  pre- 
sumption, almost  conclusive,  that  it  was  intended  she  should 
take  the  absolute  estate,  and  not  hold  merely  as  trustee. —  Wiin- 
hish  V.  Loan  Asso.,  69  Ala.  579 ;  Wells  on  Property  of  Married 
Women,  §  226.  The  conveyance,  in  each  case,  being  to  the 
wife,  the  presumption  arises,  that  her  money  was  used  in  the 
purchase. — 2  Bishop,  M.  AV.  139-40;  Saunders  v.  Garrett, 
33  Ala.  454;  Stall  v.  Fulton,  1  yroom,N.  J.  430-38;  Morrison 
V.  Koch^  32  Wise.  254 ;  Bodget  v.  Ehbing,  24  Miss,  245.  Aside 
from  the  legal  presumptions,  it  is  affirmatively  proved  that  the 
entire  purchase-money  of  the  "Wilburn  land"  (*1600)  was 
paid  with  her  funds — with  money  due  her  from  her  brothers, 
and  paid  by  them  on  the  day  the  purchase  was  made;  and  as  to 
this  there  can  be  no  controversy.  As  to  the  "  Nance  land,"  in 
addition  to  the  conveyance  taken  in  her  name,  the  records  of 
the  Probate  Court  show  that  she  was  reported  as  the  purchaser. 
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and  that  the  conveyance  was  ordered  to  be  made  to  lier;  the 
greater  part  of  the  purchase- money  was  paid  with  her  funds; 
and  as  to  the  $1,000  paid  by  her  husband,  his  declarations  at 
the  time,  as  well  as  subsequent  thereto,  show  that  the  purchase 
was  made  for  her.  It  was  not  necessary,  in  snpport  of  the 
wife's  title,  to  trace  her  funds  into  every  part  of  the  purchase- 
money  ;  and  the  equity  created  in  her  by  the  husband's  pay- 
ment, under  the  circumstances,  was  irrevocable  by  iiiin. — 59 
Ala.  580;  2  Bish.  M.  W.  140. 

Against  these  legal  presumptions,  and  this  affirmative -proof, 
the  complainants  rely  on  the  recitals  of  the  deed  of  partition, 
as  conclusive.  But,  at  common  law,  the  deed  of  a  married 
woman,  conveying  real  property  to  her  husband,  is  absolutely 
void. —  White  v.  Wa^er,  25  N.  Y.  328  ;  Kennemore  v.  Pyle^  44 
Ind.  275  ;  Preston  v.  Fryer.  38  Md.  221.  By  statute,  contracts 
between  husband  and  wife  are  prohibited,  and  restraints  are 
imposed  upon  the  alienation  of  her  statutory  estate;  and  she 
has  never  been  held  estopped  by  her  deed  from  showing  that 
these  statutory  provisions  were  violated,  and  thereby  recovering 
her  property. —  Weil  v.  Pope,  53  Ala.  585 ;  Hammond  v. 
Thompson,  56  Ala.  590;  Boyleston  v.  Farrior,  64  Ala.  564; 
O'Connor  'O.  Chamberlain,  59  Ala.  431 ;  Chapman  v.  Ahrams, 
61  Ala.  108  ;  Blythe  v.  Dargin,  Q'^  Ala.  370.  The  doctrine  of 
estoppel  can  never  be  invoked  against  a  married  woman,  when 
she  acts  in  an  individual  capacity. —  Gliddon  v.  Strupler,  52 
Penn.  400.  Nor  will  an  agreement  to  convey  be  enforced 
against  her,  "even  when  she  acts  as  a  trustee  in  making  the 
contract." — Pomeroy  on  Contracts,  §  459,  citing  Avery  v. 
Griffin  (L.  R.  6  Eq.'  606),  and  Nicholl  v.  Jones  (L.  R.  3  Eq. 
696);  also.  Hill  on  Trustees,  ed.  1865,  mar.  50.  If  the  doctrine 
of  estoppel  could  be  invoked  in  such  cases,  an  easy  method  is 
discovered  for  evading  all  the  statutory  restraints  imposed  upon 
the  alienation  of  the  wife's  separate  property. 

The  recitals  of  the  deed  of  partition,  then,  being  shown  to 
be  untrue  in  point  of  fact;  the  deed  having  been  procured  by 
undue  influence,  importunity,  and  the  improper  exercise  of 
marital  authority,  which  a  court  of  equity  will  not  sanction  ; 
and  the  partition  being  in  itself  unfair  and  inequitable,  it  will 
not  be  enforced  against  the  infant  children  of  the  wife,  under 
the  principles  established  by  the  former  decision.  The  children 
claiming,  not  a  mere  equity,  but  the  legal  title,  the  defense  of 
bona  fide  purchase  without  notice  can  not  be  set  up  against 
them. — 2  L.  C.  Eq.  64.  Nor  are  the  complainants  entitled  to 
protection  as  purchasers  without  notice,  "against  an  equitable 
title  of  which  they  had  no  notice,"  because  the  mortgages  are 
not  supported  by  a  present  consideration. — Thames  v.  Rembert, 
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63  Ala.  561 ;    Wells  v.  Marrow,  38  Ala.  125;  Boyd  v.  Beck, 
29  Ala.  703. 

Cabaniss  &  Ward,  contra. — The  equity  of  the  bill  was  set- 
tled on  the  former  appeal,  and  its  material  allegations  are  estab- 
lished by  the  evidence  set  out  in  the  present  record,  without 
the  aid  of  the  presumption  which  this  court  indulges  in  favor 
of  the  chancellor's  conclusion  on  a  disputed  question  of  fact. 
Rather  v.  Young,  56  Ala.  94.  It  is  shown  that  Mrs.  Ilarden's 
interest  in  her  father's  estate  was  only  about  $1,600,  which  her 
brothers  bought  from  her,  February  1st,  1866,  giving  their  note 
for  $1,613  ;  and  $1,600  of  this  sum,  nearly  the  whole  amount, 
is  traced  into  the  purchase  of  the  "  Wilburn  land,"  which  was 
assigned  to  her  under  the  deed  of  partition.  No  complaint  was 
made  of  the  partition  while  the  parties  to  deed  were  living; 
and  their  conduct,  subsequent  to  its  execution,  was  consistent 
with  its  recitals.  The  cross-bill,  seeking  to  set  aside  and  can- 
cel it,  was  not  tiled  until  after  the  legal  questions  presented  by 
the  demurrer  were  decided  against  the  defendants.  The  ap- 
pellants rely,  mainly,  on  the  testimony  of  Mrs.  Harden's 
brothers,  who  fail  to  distinguish  between  personal  knowledge 
and  hearsay  ;  and  their  testimony  not  only  contradicts  each 
other,  but  is  contradicted  by  undisputed  facts.  Would  Har- 
den insist  upoii  an  unfair  settlement,  as  they  say,  in  the  pres 
ence  of  his  wife's  brothers,  and  to  them  ?  Does  it  not  indicate 
that  he  considered  his  demand  just  and  fair  ?  According  to 
their  testimony,  they  knew  that  Mrs.  Harden  was  being  unduly 
importuned  and  coerced  into  placing  her  property  in  condition 
to  be  mortgaged  by  her  husband  ;  and  yet  they  neither  pro- 
tected her,  nor  gave  information  which  would  have  prevented 
the  deed  from  misleading  innocent  persons,  who  might  deal 
with  Harden  on  the  faith  of  it  as  recorded.  The  provisions  of 
Mrs.  Harden's  will  corroborate  the  recitals  of  the  deed,  and 
accord  with  her  conduct  and  admissions;  and  the  conclusion  is 
more  reasonable,  that  her  husband  suggested  it  to  prevent  his 
life-estate  ii?  the  "  Wilburn  land  "  from  being  subjected  to  the 
payment  of  his  debts,  than  that  it  was  executed  in  fear  and  dis- 
trust of  him. 

The  recorded  deed  of  partition  was  prima  facie  valid. 
66  Ala.  62.  Being  valid  on  its  face,  and  showing  a  contract 
fully  executed,  third  persons  might  rely  on  its  recitals  with  con- 
fidence.—  Gridley  v.  Wt/nant,  23  How.  500;  Moog  v.  Strang, 
69  Ala.  98.  If  the  recitals  were  not  true,  how  or  from  whom 
could  the  complainants  have  ascertained  the  facts  by  inquiry  ? 
They  were  dealing  with  the  only  parties  in  interest,  whose  con- 
duct was  in  accordance  with  the  recitals  of  the  deed  ;  and  any 
assurances  made  to  them  by  Mrs.  Harden  would  have  been  open 
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to  the  same  objections  now  urged  against  tije  deed  and  raort- 
o-age.     That  the  extension  of  their  debt  was  a  vahiable  con- 
sid'eration  for  their  mortgage,  entitling  them  to  protection,  see 
Mobile  Life  Insurance  Co.  v.  Randall,  71  Ala.  220. 

CLOPTON,  J.— It  is  conceded,  that  tlie  common  law  does 
not  incapacitate  a  married  woman  from  being  a  trustee,  eitlier 
e.xpress  or  m  invitum  ;  nor  is  siie  disqualified  to  exercise  judg- 
ment and  discretion  in  discharge  of  the  office,  and  in  execution 
of  any  power  devolved  on  lier  as  such  trustee,  without  the  co- 
operation of  her  husband.  While  acting  under  a  power,  and 
within  tiie  scope  of  her  authority,  she  may  make  a  conveyance 
to  her  husband,  as  well  as  to  a  third  person,  which  will  be  sus- 
tained in  a  courtof  equity.— ^'m^^/^jy?'.  Wynant^^Z  How.  500; 
2  Cord  on  Mar.  Women,' §  1396.  On  a  former  appeal,  which 
was  taken  from  a  decree  overruling  a  demurrer  to  the  bill  {Q'd 
Ala.  62),  it  was  held,  that  where  the  purchase-money  of  land 
was  paid  with  a  mixed  fund,  partly  the  property  of  the  hus- 
band, and  partly  the  property  of  the  wife,  and  the  title  taken  in 
the  name  of  the  wife,  a  resulting  trust  may,  in  such  case,  be 
established  in  favor  of  the  husband,  for  the  part  paid  by  him. 
It  was  further  held,  that  on  the  allegations  of  the  bill,  which 
were  admitted  to  be  true  by  the  demurrer,  the  mutual  deeds, 
executed  by  the  husband  and  wife,  were  designed  to  separate 
the  relative  interests  of  the  parties  ;  that  Mrs.  Harden  must  be 
regarded  as  conveying  in  her  capacity  as  trustee,  and  that  the 
deeds  "should  be  sustained,  so  far  as  the  partition  clearly  ap- 
pears to  be  fair  and  just."  It  was  also  said  :  "  In  view  of  the 
relation  of  the  parties,  and  the  influence  which  the  husband  ex- 
erts thereby  over  the  conduct  of  the  \vife,  all  transactions  of 
this,  and  in  fact  of  every  character  between  them,  will  be 
scanned  with  a  watchful  and  jealous  eye  by  courts  of  equity." 

The  case  now  comes  before  us  on  appeal  from  the  decree  on 
the  pleadings  and  proof  ;  and  the  investigation  must  be  ad- 
dressed to  a  consideration  of  the  deed  of  partition,  and  its  re- 
citals, in  connection  with,  and  in  the  light  of  the  circumstances 
attending  the  purchases  of  the  lands  and  the  payment  of  the 
purchase-money,  in  order  to  ascertain  whether  the  partition 
appears  to  be  fair  and  just,  when  subjected  to  a  close  and  vigi- 
lant scrutiny  ;  in  other  words,  whether  Mrs.  Harden  has  vol- 
untarily done  what  she  would  have  been  compelled  involunta- 
rily to  do.  The  deed  of  partition  can  not  be  sustained,  unless, 
on  the  facts  proved,  it  satisfactorily  appears  that  she  executed 
it  in  her  capacity  of  trustee,  either  because  of  a  resulting  trust 
in  his  favor,  or  because,  as  alleged  in  the  bill,  and  recited  iii 
the  deed,  she  took  and  held  the  legal  title  for  the  purpose  of 
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securing  to  her  the  money  belonging  to  her  separate  estate, 
which  was  invested  in  the  lands. 

If,  by  the  legal  effect  and  operation  of  the  transactions,  the 
lands,  or  a  material,  valuable,  and  tangible  interest  in  each 
parcel,  vested  in  Mrs.  Harden  ;  in  such  case,  the  common-law 
rule  applies,  which  prohibits  all  contracts  between  husband  and 
wife,  and  avoids  any  conveyance  of  her  property  to  him  di- 
rectly. The  rule  rests  on  the  unity  of  person,  and  on  the  pre- 
sumption that  the  wife  is  under  the  control  or  coercion  of  the 
husband,  and  tliereby  deprived  of  freedom  of  action.  While  a 
court  of  equity  will  uphold,  for  the  benefit  of  a  married  woman, 
many  acts  invalid  at  law,  her  acts,  void  at  law  for  her  protec- 
tion, will  not  be  sustained  in  equity,  against  her  interests. 
Rumfelt  V.  Clemeiis^  46  Penn.  St.  455  ;  White  v.  Waaer,  25 
N.  Y.  328  ;  Preston  v.  Fryer,  38  Md.  221.  Neither  is  her  ca- 
pacity, in  this  respect,  enlarged  by  our  statutes,  which,  in  ex- 
press terms,  prohibit  any  contract  between  husband  and  wife 
for  the  sale  of  any  property,  and  prescribe  a  particular  mode 
for  the  sale  and  conveyance  of  her  statutory  separate  estate — 
by  an  instrument  in  writing  executed  by  both  husband  and 
wife,  and  attested  by  two  witnesses,  or  properly  acknowledged. 
The  husband  can  not  join  in  a  conveyance  to  himself. — Kinna- 
more  v.  Pyle,  44  Ind.  275. 

No  question  of  estoppel  is  raised  by  the  argument  of  counsel 
for  appellees,  and  properly  not.  The  case  is  clear  of  such  com- 
plication. It  has  been  uniformly  held,  that  a  married  woman 
is  not  estopped  from  asserting  the  invalidity  of  a  conveyance  of 
her  property,  not  executed  in  the  mode  required  by  the  statute, 
though  she  has  received  a  valuable  consideration,  and  her  vendee 
has  been  let  into  possession  ;  and  that  a  court  of  equity  will  not 
enforce  it  against  her,  as  an  agreement  to  convey  ;  and  also  that 
the  court  will  intervene,  in  the  absence  of  fraud,  duress,  or  im- 
prisonment, to  annul  and  cancel  a  conveyance  of  her  statutory 
separate  estate,  by  mortgage  or  absolute  deed-,  in  consideration 
of  the  debi.  of  her  husband. — BlytJie  v.  Dargin,  68  Ala.  370  ; 
Boylenton  v.  Farrior,  64  Ala.  564.  It  may  be,  that  she  would 
be  estopped  from  denying  the  validity  of  an  act  done  under  a 
power,  and  within  the  scope  of  her  authority  as  trustee  ;  but 
the  precedent  inquiry  remains,  did  she  perform  the  act  in  the 
capacity  of  trustee  ? 

The  purchases  of  the  two  parcels  of  lands  were  separate,  dis- 
tinct, and  independent  transactions;  the  "Nance  land"  having 
been  purchased  in  December,  1867,  for  $2,820.00,  one-third 
cash,  and  the  balance  in  one  and  two  years  ;  and  the  "  Wilburn 
land"  having  been  purchased  in  January,  1869,  for  $1,600.00, 
paid  at  the  time.  For  the  deferred  payments  on  the  Nance 
lands,  Mrs.  Harden  executed  her  bonds,  with  her  husband  and 
31 
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brother  as  sureties.  There  was  no  connection,  directly  or  indi- 
rectly, between  the  purchases.  A  married  woman  has  capa- 
city, with  the  consent  of  her  husband,  to  acquire  lands  by  pur- 
chase ;  and  her  husband,  as  her  trustee,  may,  with  her  concur- 
rence, invest  nioney,  the  corjms  of  her  statutory  separate  estate, 
in  the  purchase  of  lands.  Lands  acquired  by  either  mode  are, 
by  operation  of  law,  the  statutory  separate  estate  of  the  wife. 
Marks  v.  Cmvles,  53  Ala.  499  ;  Rainey  v.  Eainey^  35  Ala. 
282;  Sharj)  v.  S/iurp,  76  Ala.  312.  The  deeds  to  the  lands 
were  made  to,  and  in  the  name  of  Mrs.  Harden.  By  the  pur- 
chases, and  the  execution  of  the  conveyances,  the  lands  were, 
jpriraa  facie ^  her  separate  estate,  and  were  absolutely  so  to  the 
extent  moneys  of  her  separate  estate  were  invested  in  the  pur- 
chases. The  rights  and  capacities  of  the  parties  are  not 
governed  by  precisely  the  same  principles,  as  if  there  had  been 
a  single  purchase,  or  contemporaneous  purchases  of  all  the 
lands,  the  consideration-money  contributed  partly  by  each.  If 
it  be  conceded  that  a  part  of  the  purchase-mOney  of  each  parcel 
of  land  was  paid  by  the  husband,  and  there  is  a  resulting  trust 
in  his  favor ;  the  trust  is  not  single  and  common  to  both  par- 
cels, but  separate  trusts,  charged  severally  on  each  parcel,  for 
the  amount  of  his  money  invested  in  the  purchase  of  the  par- 
ticular parcel.  If  such  were  the  facts,  the  deed  of  partition  is 
not  only  an  attempted  execution  of  the  trusts,  but  also  an  ex- 
change of  lands,  and  void  to  the  extent  it  was  an  exchange ; 
though  equity  may  sustain  such  transaction,  when  shown  to  be 
equitable  and  for  the  benefit  of  the  wife. 

The  consideration  received  by  Mrs.  Harden,  for  her  release, 
surrender,  and  conveyance  of  the  "Nance  lands"  to  her  hus- 
band, was,  as  recited  in  the  deed  between  them,  his  release, 
surrender,  and  conveyance  to  her  of  all  his  right,  title,  claim, 
and  interest  in  the  "  Wilburu  land,"  by  reason  of  his  having 
paid  one  thousand  dollars  of  the  purchase-money.  The  evi- 
dence of  the  witnesses,  Wilburn,  D.  H.  Turner,  H.  P.  Turner, 
and  Humphrey,  irresistibly  forces  the  conclusion,  that  the 
entire  purchase-money  of  the  "  Wilburn  land"  was  paid  with 
the  proceeds  of  a  note  due  to  Mrs.  Harden  by  her  brothers, 
which  was  her  statutory  separate  estate.  The  claim  of  her 
husband,  that  he  paid  a  part  of  the  purchase-money,  is  not 
colorable — is  a  mere  pretence  to  give  the  appearance  of  equality 
in  the  partition.  He  had  no  claim  or  interest  in  the  "Wilburn 
land,"  other  than  as  husband  and  trustee.  There  was  no  re- 
sulting trust  in  his  favor,  and  the  fairness  and  justness  of  the 
partition  is  thus  shown  to  be  baseless. 

The  only  opposing  evidence  is  the  recitals  of  the  deed. 
These  recitals,  however  conclusive  they  may  be  between  parties 
8ui  juris,  are  not  conclusive  on  Mrs.  Harden,  or  her  heirs,  be- 
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cause  of  her  leeal  incapacity,  and  the  presumed  subordination 
of  her  will  to  tliat  of  her  husband. — Glidden  v.  Strvpler,  52 
Penn.  St.  400 ;  Brake  v.  Ghwer.  30  Ala.  382.  Thej  are  reci- 
tals of  the  considerations  moving  the  parties,  not  contractual, 
and  may  be  considered  in  the  nature  of  admissions  sufficient  to 
make  a  prima  facie  case.  If  solemnly,  deliberately,  and  freely 
made,  they  are  entitled  to  great  weight ;  but,  if  their  force  is 
impaired  by  reason  of  the  manner  in  which  they  were  pro- 
cured, they  should  be  accorded  corresponding  consideration. 
The  evidence  shows  that  Mrs.  Harden  was  an  invalid  for 
several  years  preceding  her  death,  and  during  a  large  portion 
of  the  time  was  contined  to  her  bed  ;  that  he  was  persistent  in 
his  efforts  to  get  her  to  convey  to  him  the  ''  Nance  land," 
threatening  at  times  to  take  their  son,  and  leave  her  in  her 
afflicted  condition,  if  she  did  not  arrange  it  so  he  could  raise 
money  ;  and  practiced  other  annoyances.  His  mother,  who 
lived  in  the  house  with  them,  and  whose  natural  instinct  is  to 
cover  the  misdeeds  of  her  son  as  far  as  consistent  with  truth, 
testifies  that  she  supposed  Mr.  Harden  persuaded  his  wife  to 
sign  the  deed — does  not  think  she  signed  it  willingly,  and, 
while  he  did  not  deal  harshly  with  her,  he  may  have  worried 
her  into  doing  so. 

As  appropriate  we  quote  the  remarks  of  Agnew,  J.,  in 
Rumfelt  V.  Clemens,  supra :  "  What  assurance  have  we,  in 
this,  or  in  any  case,  that  the  agreement  was  not  procured  from 
her  by  threats,  cruel  treatment,  or  a  course  of  petty  annoyances 
amounting  to  an  absolute  constraint?  The  policy  of  the  law, 
in  this  respect,  is  founded  in  a  deep  insight  of  the  marriage 
relation,  exposing  the  timid,  shrinking  wife  to  the  storm  of 
passion,  the  torturing  reproach,  or  the  heart-breaking  unkind- 
ness  of  the  husband."  This  was  said  in  the  absence  of  evi- 
dence. Here,  there  is  evidence  showing,  perhaps  not  the 
"storm  of  passion,"  or  the  "  torturing  reproach,"  but  "a course 
of  petty  annoyances  amounting  to  an  absolute  constraint,"  and 
the  unkindness  of  the  husband  to  an  afflicted  wife,  whose 
power  of  resistance  was,  probably,  nearly  exhausted  by  the 
wasting  of  disease.  Admissions,  obtained  under  such  circum- 
stances, can  not  overcome  the  clear,  explicit,  and  positive  state- 
ments of  several  unimpeached  witnesses. 

In  respect  to  the  payment  of  the  purchase-money  of  the 
"  Nance  land,"  the  evidence  is  not  so  clear,  explicit,  and  satis- 
factory. It  tends  to  show,  affirmatively,  that  Mrs.  Harden 
paid  a  large  portion, — more  than  the  sum  recited  in  the  deed 
of  partition  ;  but  we  are  without  reliable  or  specific  informa- 
tion by  whom,  or  how  the  balance  was  paid.  It  is  not  shown 
that  the  separate  estate  of  Mrs.  Harden  was  sufficient  to  make 
the  entire  payment,  without  the  use  of  the  railroad  stock,  and 
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there  is  no  evidence  that  this  was  ever  sold,  or  so  appropriated. 
The  evidence  tends  strongly  to  show  that  Mr.  Harden  was 
without  means  to  make  the  payments.  In  such  case,  and  under 
such  circumstances,  the  wise  and  salutary  presumptions  of  law, 
sanctioned  hy  tiie  experience  of  ages,  must  prevail.  In  2 
Bishop  on  Mar.  Women,  §  140,  the  author  very  properly  ob- 
serves:  "As  no  man,  in  the  complication  of  business  affairs, 
could  prove  affirmatively  what  was  the  consideration  which 
entered  into  the  acquisition  of  every  piece  of  property,  and 
show  it  to  be  disconnected  from  every  thing  proceeding  from 
his  wife ;  so,  in  like  manner,  can  no  married  woman,  holding 
property,  and  managing  it  on  her  own  account,  trace  affirma- 
tively her  separate  ownership  in  the  consideration  paid  for 
every  thing  she  may  justly  claim  as  her  own  ;  and  it  would 
seem  that,  in  substance,  the  same  rules  of  evidence  which  pro- 
tect the  husband  should  be  made  available  for  the  wife." 

The  purchase  of  the  lands  was  in  the  name  of  the  wife; 
she  was  reported  by  the  administrator  as  the  purchaser ;  the 
sale  was  confirmed  as  made  to  her  ;  the  receipt  for  the  purchase- 
money  was  given  as  paid  by  her;  on  the  payment  of  the 
purchase-money,  the  order  of  tiie  court  was  made  for  a  convey- 
ance to  her,  and  a  conveyance  was  accordingly  so  made. 
These  facts,  in  the  absence  of  opposing  evidence,  are  sufficient 
to  show  that  the  purchase  was  made,  and  the  purchase-money 
paid  by  the  wife. — Saunders  v.  Garrett,  33  Ala.  454  ;  Bodgett 
V.  Ehhing,  24  Miss.  245 ;  Morrison  v.  Koch,  32  Wis.  254. 
These  proceedings  were  in  progress  from  December,  1867,  the 
time  of  the  sale,  to  January,  1870,  when  the  conveyance  was 
executed  ;  and  during  this  period,  there  is  no  claim  or  pre- 
tense by  the  husband  that  he  had  paid  any  portion  of  the 
purchase-money,  or  had  any  interest  in  the  land ;  but,  on  the 
contrary,  we  have  his  admissions  to  the  administrator,  that  the 
payments  were  made  with  moneys  of  Mrs.  Harden's.  No  evi- 
dence was  offered  by  the  complainants  that  the  husband  paid 
any  part  of  the  purchase-money,  other  than  the  admissions  of 
the  deed  of  partition,  the  force  of  which  we  have  considered. 
We  attach  no  importance  to  the  will.  The  "  Wilburn  land" 
is  devised  to  her  children,  and  also  her  entire  interest  in  any 
other  real  estate  she  then  possessed,  or  might  thereafter  belong 
to  her  estate.  There  was  no  other  real  estate,  except  the 
"Nance  land,"  in  which  she  could  at  that  time  claim  an  in- 
terest ;  and  if  the  will  proves  anything,  it  tends  to  prove  that 
she  then  claimed,  or  thought  she  had  an  interest  therein. 

The  mortgagees  can  not  claim  the  protection  awarded  to 

innocent   purchasers.     They  knew   that  Mrs.  Harden  was  a 

married  woman.     The  records  of  the  Probate  Court  and  of  the 

conveyances,  and  the  deed  of  partition — links  in  their  chain  of 
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title — which  it  was  their  duty  to  examine,  were  sufficient  to 
put  them  on  inquiry ;  and  the  pursuit  of  the  inquiry  with 
reasonable  diligence  would  have  brought  to  them  knowledge  of 
facts,  showing  the  fallacy  of  the  recitals  in  the  deed  of  parti- 
tion, the  unfairness  and  injustice  of  the  deed  of  partition,  and 
the  incapacity  of  Mrs.  liarden  to  execute  the  deed  to  her 
husband. 

The  bill  is  filed  for  the  single  purpose  of  foreclosing  the 
mortgages  on  "  the  Nance  land."  There  are  no  allegations  of 
fraud  in  the  purchase,  or  in  the  conveyance  to  Mrs.  Harden. 
The  title  of  complainants  to  relief  is  based  on  the  validity  of 
the  deed  to  her  husband.  If  it  be  conceded  that  the  evidence 
is  insufficient  to  show  that  all  of  the  purchase-money  was  paid 
with  moneys,  the  separate  property  of  Mrs.  Harden,  and  that 
a  part  was  paid  by  the  husband  with  his  individual  funds,  the 
presumption  is  that  it  was  an  advancement;  and  an  equity  in 
the  land  was,  by  the  purchase,  vested  in  the  wife,  which,  in 
the  absence  of  fraud,  became  perfect  on  the  payment  of  the 
purchase-money,  and  was,  by  the  execution  of  the  conveyance, 
converted  into  a  legal  estate.  The  legal  estate  "  was  irrevo- 
cable and  indestructible,  by  any  act  of  the  husband  subsequent 
to  its  creation."  Had  the  husband  by  any  means  become 
vested  with  the  legal  estate,  he  would  have  been  a  trustee  for 
the  wife.—  Wimhish  v.  B.  c6.  Z.  Asso.,  69  Ala.  580. 

The  decree  is  reversed,  and  a  decree  will  be  here  rendered 
denying  the  complainants  relief,  and  setting  aside  and  cancel- 
ling the  deed  of  partition  executed  by  Benjamin  L.  Harden 
and  Anne  T.  Harden,  December  7,  1872.  The  appellees  will 
pay  the  costs  of  appeal  in  this  court  and  the  Chancery  Court, 
and  the  costs  of  suit  in  the  Chancery  Court. 


Larkin  v.  Mead. 

BiU  in  Equity  by  Judgment  Creditor,  to  set  aside  Conveyance 
as  Fravdident,  and  subject  Lcmds  to  Satisfaction  of  Judg- 
ment. 

1.  Estoppel  en  pais,  by  representations  of  debtor  as  to  title  of  surety,  his 
fraudulent  yrantee  ;  voluntary  and  fraudulent  conveyances. — When  a 
debtor,  against  whom  a  suit  is  pending,  induces  his  creditor  to  dismiss 
the  suit,  to  extend  the  time  of  payment,  and  to  accept  the  notes  of  him- 
self and  a  third  person  as  his  surety,  on  the  representation  that  the 
surety  is  the  owner  in  fee  of  a  tract  of  land,  which  the  debtor  himself  had 
bought  and  paid  for,  taking  the  title  in  the  name  of  the  surety  for  th§ 
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purpose  of  defrauding  his  creditors ;  as  between  the  parties  to  the  transac- 
tion, or  their  heirs,  the  facts  are  to  be  taken  to  be  as  they  were  repre- 
sented to  be;  the  creditor  having  recovered  separate  judgments  on  the 
extended  notes,  against  the  debtor  and  his  surety,  and  seeking,  by  bill 
in  equity,  to  subject  the  land  to  the  satisfaction  of  the  judgment  against 
the  surety,  wliich  the  latter  had  re-conveyed  to  his  principal,  the  heirs  of 
the  latter  are  estopped  from  setting  up  the  fraud  under  which  the  surety 
held  the  land,  or  claiming  under  the  re-conveyance  to  their  ancestor; 
which  re-conveyance,  if  voluntary,  is  void  against  the  existing  creditors 
of  the  grantor,  and  if  executed  with  an  intention  to  defraud  the  creditors 
of  the  grantor,  the  grantee  participating  in  the  fraud,  is  equally  void  and 
inoperative,  though  full  consideration  was  paid. 

2.  Multifariousness;  statute  of  non-claim. — A  creditor,  having  recov- 
ered separate  judgments  against  the  principal  debtor  and  his  surety,  and 
seeking  by  bill  in  equity  to  subject  to  the  satisfaction  of  the  judgment 
against  the  surety  a  tract  of  land  to  which  he  had  the  legal  title  when 
the  debt  was  contracted,  but  which,  in  fraud  of  his  creditors,  he  after- 
wards conveyed  to  his  principal ;  the  bill  is  not  multifarious  because  the 
heirs  of  the  deceased  principal  are  made  parties,  the  legal  title  being 
vested  in  them,-  and  no  relief  being  prayed  as  to  the  judgment  against 
their  ancestor ;  nor  can  they  set  up  the  statute  of  non-claim  as  a  defense, 
because  that  judgment  has  not  been  duly  presented  as  a  claim  against 
his  estate,  within  eighteen  months  after  the  grant  of  letters  of  adminis- 
tration, or  nine  months  after  the  declaration  of  insolvency. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  Gkaham. 

The  bill  in  this  case  vras  tiled  on  the  7th  September,  1883, 
by  William  R.  Larkin,  against  Lemuel  H.  Lewis,  and  the  per- 
sonal representative,  widow  and  children  of  Lemuel  G.  Mead, 
deceased  ;  and  sought,  principally,  to  subject  to  the  satisfaction 
of  a  judgment,  which  the  complainant  had  obtained  against 
said  Lewis,  a  tract  of  land  which  said  Lewis  had  conveyed  to 
said  Mead  in  his  life-time,  in  alleged  fraud  of  his  creditors. 
The  tract  of  land,  which  contained  two  hundred  acres,  w'as  con- 
veyed to  said  Lewis  by  J.  C.  Outerbridge  and  wife,  by  deed 
dated  October  27th,  1873,  which  recited  the  payment  of  $4,000 
as  its  consideration  ;  and  it  was  conveyed  by  Lewis  to  said 
Lemuel  G.  Mead,  by  deed  dated  May  28th,  1875,  which  recited 
the  payment  of  $3,000  as  its  consideration.  Afterwards,  by 
deed  dated  March  26th,  1876,  said  Mead  conveyed  forty  acres 
of  the  tract,  with  about  ninety  acres  of  another  tract,  to  said 
Lemuel  H.  Lewis,  in  trust  for  Mrs.  Mary  F.  Mead,  the  wife  of 
said  Lemuel  G.  Mead  ;  the  consideration,  as  therein  recited, 
being  her  relinquishment  of  dower  in  other  lands  which  said 
Mead  had  sold  and  conveyed,  his  wife  joining  in  the  convey- 
ances. Copies  of  these  three  conveyances  were  made  exhibits 
to  tile  bill,  and  it  was  alleged  that  Mead  paid  the  entire  pur- 
chase-money to  Outerbridge,  and  had  the  title  conveyed  to 
Lewis,  who  was  his  nephew,  for  the  purpose  of  hindering,  de- 
laying and  defrauding  his  creditors;  that  the  conveyance  by 
Lewis  to  Mead  was  without  consideration,  and  was  executed 
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with  the  intent  to  hinder,  delay  and  defraud  the  creditors  of 
said  Lewis  ;  and  tliat  the  subsequent  conveyance  by  Meade  to 
Lewis,  in  trust  for  Mrs.  Mead,  was  without  consideration,  and 
was  executed  with  the  fraudulent  intent  of  reducing  the  area 
of  the  tract  of  land,  on  which  he  then  resided,  so  that  he  might 
claim  the  residue  of  the  tract  (one  hundred  and  sixty  acres)  as 
a  homestead  exemption. 

The  complainant's  judgment  against  Lewis  was  rendered  in 
the  Circuit  Court  of  Jackson  county,  on  the  8th  March,  1879, 
and  was  founded  on  two  bonds,  or  promissory  notes  undersea!, 
executed  by  said  Mead  and  Lewis  jointly  ;  each  for  $634.92, 
dated  December  4th,  1874,  and  payable  one  and  two  years  after 
date.  These  notes  were  signed  by  I^ewis  as  the  surety  of  Mead, 
and  were  given  in  settlement  and  extension  of  a  former  debt, 
on  which  a  suit  in  chancery  was  then  pending,  under  circum- 
stances stated  in  the  opinion  of  the  court,  as  alleged  in  the  bill. 
Another  judgment  was  recovered  by  the  complainant  on  these 
notes,  against  said  Mead,  on  the  26th  October,  1877.  It  was 
alleged  that  an  execution  had  been  regularly  issued  on  said 
judgment  against  Lewis,  and  returned  "  No  property  found  ;  " 
that  executions  had  been  regularly  issued  on  the  judgment 
against  Mead  until  his  death,  which  occurred  on  the  14th  Jan- 
uary, 1878  ;  that  an  execution,  regularly  issued  after  his  death, 
was  levied  on  the  tract  of  land,  which  was  thereupon  claimed 
by  the  widow  and  children  as  a  homestead  exemption  ;  that 
Lewis  was  insolvent,  and  that  the  estate  of  Mead  had  been  re- 
ported and  declared  insolvent. 

On  these  allegations,  the  bill  asked  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  lands,  and  further  prayed  relief  as 
follows:  "That  on  the  hearing  said  conveyance  executed  by 
said  Lewis  to  said  Mead  on  the  28th  May,  1875,  may  be  de- 
clared fraudulent  and  void  as  against  your  orators  said  judg- 
ment of  date  8th  March,  1879;  that  the  tract  of  land  therein 
mentioned  and  described  may  be  declared  subject  to  the  pay- 
ment of  said  judgment,  with  all  costs  and  interest  thereon  ac- 
crued ;  that  your  orator  may  have  a  money  decree  against  said 
Lewis  for  said  sum,  with  an  order  for  the  sale  of  said  land  for 
the  satisfaction  thereof ;  that  said  deed  from  said  Mead  to  said 
Lewis,  as  trustee  for  said  Mary  F.,  of  date  March  20th,  1876, 
may  be  declared  fraudulent  and  void  ;  that  the  same  may  be 
cancelled,  and  said  tract  of  land  sold  under  a  decree  of  this  hou. 
court,  freed  from  such  cloud  on  the  title,  for  the  satisfaction  of 
said  judgment ;  and  for  all  other  and  further  relief,"  &c. 

A  demurrer  to  the  bill  was  filed  in  the  name  of  the  infant 
defendants,  by  their  guardian  ad  litem,,  assigning  the  following 
as  grounds  of  demurrer:  (1.)  "Said  bill  attacks,  as  fraudu- 
lent, a  deed  from  Lewis  to  Mead,  and  a  deed  from  Mead  tQ 
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Lewis,  and  alleges  that  said  deeds  were  executed  to  defraud 
complainant  as  the  owner  of  a  certain  debt,  secured  by  bond 
made  by  both  Lewis  and  Mead  ;  and  shows  that  the  land  would 
be  equally  liable  and  subject  to  said  debt,  whether  held  by  Lewis 
'or  by  Mead."  (2.)  "  The  bill  shows  that  said  tract  of  land 
consists  of  two  hundred  acres,  and  that  one  hundred  and  sixty 
acres  thereof  are  exempt  from  execution,  showing  that  only 
forty  acres  of  the  tract  could  be  condemned,  and  said  forty 
acres  is  not  so  described  or  identified  as  to  enable  the  court  to 
render  a  decree  for  its  sale."  (3.)  "  Said  bill  is  vague  and  un- 
certain, in  this  :  that  it  does  not  appear  whether  the  pleader 
seeks  to  condemn  the  land  as  the  property  of  said  Lewis,  or 
of  said  Mead  ;  nor  whether  he  seeks  to  condemn  it  to  pay  the 
judgment  against  said  Lewis,  or  the  judgment  against  said 
id^ead."  (4.)  "  Said  bill  does  not  show  that  said  alleged  judg- 
ment against  Mead  was  ever  presented  to  his  administrator,  as 
a  claim  against  his  estate."  (5.)  "  Said  bill  shows  that  said 
estate  was  duly  declared  insolvent,  and  does  not  show  that  said 
judgment  was  ever  filed  as  a  claim  against  said  insolvent  estate." 
(6.)  "  Said  bill  shows  that  the  complainant  has  a  full  and  com- 
plete remedy  at  law."  (7.)  "  Said  bill  is  multifarious,  in  seek- 
ing to  collect  two  separate  judgments,  and  in  seeking  a  per- 
sonal decree  against  Lewis,  and  attacking  their  several  deeds  as 
fraudulent."  (8.)  "  Said  bill  seeks  to  condemn  said  land  be- 
cause fraudulently  conveyed  by  Lewis  to  Mead,  when  it  appears 
by  the  bill  that  Mead  was  in  equity  the  owner  of  the  land, 
and  that  Lewis  really  had  no  interest  in  it." 

The  chancellor  sustained  the  demurrer  as  to  the  4th  and  5th 
grounds  specially  assigned,  and  overruled  the  others.  The  com- 
plainant appeals  from  this  decree,  and  assigns  as  error  the  decree 
sustaining  the  demurrer  as  stated  ;  and  by  consent,  entered  of 
record,  the  guardian  ad  litem  of  the  infants  assigns  as  error  the 
overruling  of  the  demurrer  on  the  other  grounds  specified. 

R.  C.  Brickell,  and  J.  E.  Brown,  for  appellant. 

D.  D.  Shelby,  contra. 

STONE,  C.  J. — Much  that  is  found  in  the  present  bill  ap- 
pears to  be  unnecessary  to  a  settlement  of  the  questions  sought 
to  be  raised.  The  history  of  the  life-insurance,  alleged  to  have 
been  taken  out  by  Mead  on  the  life  of  his  first  wife,  the  pur- 
chase and  various  conveyances  of  the  Outerbridge  lands,  Lar- 
kin's  claim  on  Mead  for  moneys  paid  by  him  as  surety  to  the 
Townsend  estate,  and  the  attempt  by  equitable  proceeding,  in- 
stituted by  the  former,  to  realize  the  sum  for  which  the  latter 
had  become  liable  to  him  in  consequence  of  said  payment  to 
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the  Townsend  estate,  out  of  the  insurance  money  which  fell 
due  on  the  death  of  Mrs.  Mead — these,  it  would  seem,  com- 
prise all  the  hill  need  have  shown,  anterior  to  the  making  of 
the  notes,  which  the  present  bill  seeks  to  collect. 

According  to  tiie  averments  of  the  bill,  about  the  year  1870, 
Larkin  paid,  as  surety  for  Mead,  a  sum  of  money  between  three 
and  four  thousand  dollars.  Before  that  time,  Mead  had  taken 
out  an  insurance  policy  on  the  life  of  his  wife,  payal)le  to  him- 
self, in  the  sum  of  ten  thousand  dollars,  and  had  paid  the  an- 
nual premiums  as  they  matured.  For  the  purpose  of  defraud- 
ing his  creditors,  he.  Mead,  had  procured  the  life-policy  on  his 
wife  to  be  so  changed,  as  that  the  loss,  or  insurance  money,  to 
fall  due  at  her  death,  was  made  payable  to  Lewis,  who  was  his 
nephew,  a  .young  man  without  means;  and  the  money  thus  to 
be  paid  to  him  was  in  secret  trust  for  the  benefit  of  Mead.  In 
1873,  Mead  purchased  the  Outerbridge  land,  paid  the  purchase- 
money,  four  thousand  dollars,  and  had  the  title  made  from 
Outerbridge  and  wife  to  Lewis,  in  like  secret  trust  for  Mead's 
benefit,  and  with  like  intent  to  defraud  his  creditors.  Larkin 
instituted  proceedings  in  the  Chancery  Court,  to  intercept  the 
life-insurance  money,  and  to  have  himself  reimbursed  out  of  it 
for  the  money  he  had  paid  the  Townsend  estate,  as  surety  for 
Mead.  Mead,  with  his  family,  lived  on  the  lands  which  are 
the  subject  of  this  suit,  while  Lewis,  in  whom  the  title  rested, 
was  an  unmarried  man,  and  did  not  live  on  the  lands.  Thus 
matters  stood,  as  the  bill  alleges,  when  negotiations  and  settle- 
ment took  place,  to  be  presently  stated. 

The  further  case  made  by  the  bill  is  substantially  as  follows: 
Mead  desired  and  importuned  Larkin  to  dismiss  his  said  chan- 
cery suit,  promising  and  agreeing,  as  inducement  therefor,  to 
give  him  good  personal  security,  and  offering  said  Lewis  as 
such  surety.  As  a  reason  why  Larkin  should  accept  Lewis  as 
surety,  Mead  represented  that  he,  Lewis,  was  amply  solvent, 
and  that  he  owned  said  Outerbridge  lands  in  fee  simple.  In- 
fluenced by  this  persuasion,  and  relying  on  Mead's  said  repre- 
sentations, finding  the  title  to  be  in  I^wis,  and  not  knowing 
that  he,  Lewis,  had  not  paid  Outerbridge  for  the  lands,  Larkin 
agreed  to  extend  the  said  indebtedness  of  Mead  one  and  two 
years,  and  to  dismiss  said  suit,  if  Mead  would  execute  to  him 
notes,  or  bonds,  with  Lewis  as  surety,  and  payable  at  one  and 
two  years.  The  notes  or  bonds  were  executed  by  Mead  and 
Lewis,  bearing  date  December  4,  1874,  due  at  one  and  two 
years,  and  being  delivered  to  Larkin,  he  thereupon  dismissed 
his  said  chancery  suit. 

In  less  than  six  months  after  this  settlement,  viz.,  May  28, 
1875,  Lewis,  by  deed  of  bargain  and  sale,  reciting  a  considera- 
tion of  three  thousand  dollars  paid,  conveyed  the  Outerbridge 
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lands  to  Mead,  thus  leaving  him,  Lewis,  without  means  to  pay 
the  said  debt  to  Larkin.  This,  it  is  charged,  was  done  without 
consideration,  and  with  intent  to  delay,  hinder  and  defraud 
Larkin  and  his  other  creditors.  The  notes  or  bonds  not  being 
paid,  Larkin  instituted  suits  against  the  makers,  and  recovered 
several  judgments — the  one  against  Mead,  October  26,  1877; 
the  one  against  Lewis,  March  8,  1879.  On  these  judgments 
executions  have  been  issued,  and  returned  "  No  property 
found."  Mead  died  in  1878  ;  there  has  been  administration  on 
his  estate,  and  the  estate  has  been  declared  insolvent.  No  date 
is  given  in  the  bill,  when  administration  was  sued  out,  nor 
when  the  estate  was  declared  insolvent.  The  bill  fails  to  aver 
that  the  claim  was  ever  presented  to  Mead's  administrator,  or 
filed  against  the  insolvent  estate.  The  present  suit  was  insti- 
tuted September  7,  1883. 

Before  the  judgment  was  rendered  against  Mead,  he  con- 
veyed forty  acres  of  the  land  to  Lewis,  in  trust  for  his  (Mead's) 
wife.  This  left  only  one  hundred  and  sixty  acres  in  Mead, 
which  is  claimed  as  exempt  homestead  ;  and  if  rightly  claimed, 
the  estate  having  been  declared  insolvent,  the  title  of  the 
exemption  is  a  fee,  leaving  nothing  either  in  possession  or  re- 
version for  Larkin.  Hence  his  interest  to  have  the  property 
declared  Lewis',  and  not  Mead's.  The  bill  seeks  to  have  the 
lands  condemned  and  sold  as  Lewis'  property. 

One  form  of  the  defense  set  up  is,  that,  according  to  the 
averments  of  the  bill,  Mead  purchased  and  paid  for  the  land, 
and  had  the  title  placed  in  Lewis  in  secret  trust  for  him,  Mead, 
in  fraud  of  his  (Mead's)  creditors  ;  that  when  Lewis  subse- 
quently conveyed  the  land  to  Mead,  he  placed  the  title  where 
it  ought  to  have  been  ;  and  therefore  such  conveyance  can  not 
be  a  fraud  on  the  creditors  of  Lewis,  no  matter  what  his  inten- 
tion may  have  been.  The  following  authorities  are  referred  to 
as  supporting  this  position  :  Bump  on  Fraud.  Con.  223 : 
Wait  on  Fraud.  Con.  §§  176,  398;  Clarh  v.  Racker,  7  B. 
Monroe,  583 ;  Davis  v.  Graves,  29  Barb.  480 ;  Cramei'  v. 
Blood,  4SN.Y.Q84:;  Stanton  v.  Shaw,  3  Baxt.  (Tenn.)  12. 
E  contra,  Chapin  v.  Pease,  10  Conn.  69.  We  will  not  decide 
this  question.  We  will  hereafter  show  why  we  need  not  ex- 
press our  views  on  it. 

It  will  be  remembered  that,  when  Mead  induced  Larkin  to 
dismiss  his  suit  to  subject  the  proceeds  of  the  life-policy,  and 
to  extend  time  of  payment  on  his  notes  or  bonds  with  Lewis  as 
surety,  he  succeeded  in  his  wish  and  aim,  on  the  representation 
that  Lewis  held  a  fee-simple  title  to  the  lands.  On  the  strength 
of  this  representation,  as  the  bill  avers,  Larkin  was  induced  to 
dismiss  his  suit,  materially  altering  his  previous  position,  and 
to  postpone  his  right  of  pressing  his  claim  to  speedy  collection. 
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This  presents  all  the  .elements  of  an  estoppel  en  pau.  In 
Montefiori  v.  Montejkiru  1  Win.  Blackst.  363,  Joseph  Monte- 
tiori  was  etigaged  in  a  inarria";e-treaty.  and,  to  promote  his 
aims,  looses,  his  brother,  gave  liim  a  note  for  a  large  sum  of 
money,  as  the  balance  of  accounts  l>etween  them.  No  such 
balance  e.xisted.  After  the  marriage,  the  note  was  retnrned  to 
Moses ;  and  the  question  was,  whether  the  latter  should  make 
it  good.  Lord  Mansfield  said  :  '*  The  law  is,  that  where, 
upon  proposals  of  marriage,  third  persons  represent  anything 
material,  in  a  light  different  from  the  truth,  even  though  it  be 
by  collusion  with  the  husband,  they  sliali  be  bound  to  make 
good  the  thing  in  the  manner  in  which  they  represent  it.  It 
shall  he,  as  represented  to  be."  This  was  said  more  than  a 
century  ago.  He  added:  "No  man  shall  set  up  his  own 
iniquity  as  a  defense."  In  the  leading  case  of  Heane  v.  Rogers, 
9  Barn.  &  Cress.  577,  the  principle  is  thus  stated  :  "There  is 
no  doui)t  that  the  express  admissions  of  a  party  to  the  suit,  or 
admissions  implied  from  his  conduct,  are  evidence,  and  strong 
evidence  against  him ;  but  we  think  that  he  is  at  liberty  to 
prove  that  such  admissions  were  mistaken,  or  were  untrue,  and 
18  not  estopped  or  concluded  by  them,  unless  another  person 
has  been  induced  by  them  to  alter  his  condition  ;  in  such  case, 
tiie  party  is  estopped  from  disputing  their  truth,  with  respect 
to  that  person,  and  those  claiming  under  him,  and  that  trans- 
action."— See,  also,  Hill  v.  Iluckabee,  70  Ala.  183  ;  Smith  v. 
Caldwell,  at  prevent  Xarxw,  ante,  157;  Bigelow  on  Estoppel, 
406,  475 ;  Herman  on  Estoppel,  §  409 ;  State,  ex  ret.  v.  Trus- 
tees, 14  Ohio  St.  5G9 ;  Burleson  v.  Burlesmi,  28  Tex.  383. 

Applying  this  principle  to  the  case  in  hand,  Mead,  and  those 
claiming  in  his  right,  unaided  by  anything  else,  are  estopped 
from  denying  that  Lewis,  at  the  time  the  notes  or  bonds  were 
executed,  was  owner  of  the  lands  in  fee  simple.  As  to  them, 
he,  Lewis,  held  the  fee  simple,  unaffected  by  any  fraud,  or 
secret  trust,  attending  its  acquisition.  The  rule  would  be  the 
same,  if  he  had  held  the  title  for  Mead,  untainted  by  fraud. 
Lewis,  then,  being,  as  to  this  controversy,  the  bona  Jide  holder 
and  owner  of  the  title  in  fee  when  he  became  bound  for  the 
debt  to  Larkin,  the  case  is  brought  within  the  familiar  princi- 
ple, that  a  voluntary  conveyance  by  one  indebted,  of  property 
which  can  be  the  subject  to  seizure  for  his  debts,  is  fraudulent 
pel'  se  as  against  existing  creditors.  Of  course,  if  there  be,  in 
such  case,  an  intention  to  delay,  hinder  or  defraud,  of  which 
the  grantee  had  knowledge,  the  conveyance  would  be  alike  in- 
operative, even  though  full  consideration  was  paid. — 2  Brick. 
Dig.  21,  ^  100;  Lehman  v.  Meyer,  67  Ala.  396;  Tjehinan  v. 
Kelly,  68  Ala.  192;  Buchanan  v.  Buchanan,  72  Ala.  55; 
Zdnicker  v.  Briyham,  74  Ala.  598.     It  results,  that  the  man- 
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ner  of  tlie  acquisition  of  the  land  can  exert  no  influence  on  the 
question  of  subjecting  it  to  Lewis'  debt,  as  being  transferred  by 
him  to  Mead  in  fraud  of  his  creditors. 

Tliere  is  nothing  in  the  argument  that  this  bill  is  multifa- 
rious. As  we  have  said,  its  purpose  and  prayer  are,  that  the 
lands  be  sold  in  payment  of  the  Lewis  judgment.  The  title  of 
the  lands  is  in  the  Mead  heirs.  Hence  the  necessity  of  making 
them  parties.  We  need  not  consider  whether,  if  the  bill  had 
sought  relief  under  both  judgments,  it  would  thereby  have 
been  rendered  multifarious.  The  two  judgments  are  for  one 
and  the  same  debt,  and  the  one  tract  of  land  is  the  sole  subject 
of  the  contention.  It  would  be  difticult  to  frame  two  bills  ap- 
plicable to  the  subject-matter.  We  decide  nothing  on  this 
question.  Nor  need  we  decide  whether  or  not  the  averments 
of  the  bill  are  such,  that  the  question  of  non-claim,  and  the 
alleged  failure  to  file  the  Mead  judgment  against  the  insolvent 
estate,  can  be  raised  by  demurrer.  Neither  was  necessary,  in 
this  attempt  to  subject  the  land  to  the  payilient  of  the  Lewis 
judgment.  We  may  add,  if  the  averments  of  the  bill  are  true, 
the  conveyance  of  the  forty  acres  of  land  to  Lewis,  in  trust  for 
the  second  Mrs.  Mead,  was  without  consideration  and  fraudu- 
lent, and  she  can  not  set  up  claim  of  honajide  purchase. 

It  results  from  the  principles  declared  above,  that  none  of 
the  grounds  of  demurrer  are  well  taken,  and  the  chancellor 
erred  in  sustaining  grounds  numbered  four  and  five.  The 
question  of  homestead  is  not  raised  by  this  record,  and  we  do 
not  consider  it. 

On  the  appeal  by  Larkin,  the  decree  of  the  chancellor  is 
reversed,  and  here  rendered,  overruling  said  grounds  of  demur- 
rer numbered  four  and  five. 

On  the  appeal  by  Mead  et  al.^  there  is  no  error  in  the  record. 

Reversed  and  rendered,  in  case  of  Lm'Tdn  v.  Mead  et  al. 


Cain  V.  Sheets, 

Statutory  Action  in  nature  of  Ejectment. 

1.  Rights  of  assignee  in  bankruptcy.— An  assignee  in  bankruptcy, 
under  the  law  of  18f>7,  took  the  property  of  the  bankrupt  subject  to  all 
the  legal  and  equitable  claims  of  third  persons,  except  in  case  of  a  fraud- 
ulent conveyance  by  the  bankrupt. 

2.  Sale  of  land  by  assignee,  under  order  of  court  ;  rights  of  persons  not 
parlies.— A  sale  of  land  by  an  assignee  in  bankruptcy,  under  an  order  of 
court,  can  not  affect  the  rights  of  third  persons,  who  are  not  made  par- 
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ties,  and  who  have  no  notice,  although  their  rights  would  have  been  con- 
cluded if  they  had  been  brought  in. 

3.  Same;  heirs  and  administrator  as  parties. — Where  the  bankrupt 
surrendered  a  tract  of  land  which  he  had  bought,  not  having  paid  the 
purchase-money,  and  having  only  received  a  boml  for  title;  a  sate  of  the 
land  by  the  asignei',  under  an  f)rder  of  the  court,  docH  not  affect  the  title 
of  the  heirs  of  the  decea8e<l  vendor,  who  were  not  made  parties,  although 
tlie  administrator  was  brought  in. 

Appeal  from  the  Circuit  Court  of  Morgan. 

Tried  before  the  lion.  PI.  C.  Speake. 

This  action  was  brought  by  James  D.  Cain  and  otjiers,  chil- 
dren and  heirs  at  law  of  James  W.  Cain,  deceased,  to  recover 
a  tract  of  land  particularly  described  in  the  complaint,  with 
damages  for  its  detention  ;  and  was  commenced  on  the  5th 
April,  1884.  The  defendants  claimed  title  as  sub-purchasers 
at  a  sale  made  in  1869  by  C.  C.  Sheets,  as  assignee  in  bank- 
ruptcy of  one  Reuben  Webster,  under  an  order  of  the  Bank- 
rupt Court  at  Iluntsville.  Webster  had  bought  the  land  from 
said  James  W.  Cain,  receiving  a  bond  for  title,  but  had  never 
paid  any  part  of  the  purchase-money ;  and  these  facts  were 
stated  in  his  schedules  as  a  bankrupt.  Said  Cain  had  died  in 
1866,  and  his  administrator  was  made  a  party  to  the  petition 
for  the  order  of  sale  ;  but  no  notice  was  given  to  the  heirs.  On 
the  agreed  facts,  the  court  charged  the  jury  that,  if  they  be- 
lieved the  evidence,  they  must  tind  for  the  defendants ;  and 
refused  a  general  charge  asked  by  the  plaintiffs.  Exceptions 
were  duly  reserved  by  the  plaintiffs  to  each  of  these  rulings, 
and  they  are  now  assigned  as  error. 

W.  P.  Cnrrwoon,  aud  James  Weatiierlv,  for  the  appel- 
lants, cited  Ray  v.  NoiswoHhy^  23  Wall.  137;  Marshall  v. 
Knox,  16  Wall.  551 ;  Brougldon  v.  Mitchell,  64  Ala.  210. 

Robert  C.  Bkickkll,  and   C.  C.  Harris,  contra. — (1.)  The 

Eroceedings  in  bankruptcy  for  the  sale  of  the  lands  were 
ad  in  1869,  prior  to  the  Revised  Statutes  of  Congress,  and  are 
governed  by  the  Bankrupt  Law  of  1867.  The  20th  section  of 
that  law  authorized  a  sale  of  property  surrendered  by  the  bank- 
rupt, incumbered  by  a  "mortgage  or  pledge,"  or  by  "a  lien," 
in  such  manner  as  the  Court  of  Bankruptcy  might  direct. 
Bump  on  Bankruptcy,  6th  ed.,  415.  (2.)  The  jurisdiction  of  the 
court  to  order  a  sale  of  the  property  of  a  bankrupt,  subject  to 
a  lien  or  incumbrance,  freed  therefrom,  transferring  the  lien  or 
incumbrance  to  the  proceeds  of  sale,  which  were  brought  into 
and  subjected  to  the  control  of  the  court,  was  not  doubted,  and 
was  frequently  exercised. — Bump  on  Bankruptcy,  9th  ed.,  608; 
Iloiiston  V.  City  Bank,  6  IIow.  (U.  S.)  486.  (3.)  A  sale  was 
the  act  of  the  court, — not  the  act  of  the  assignee.     It  could  not 
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be  made  without  tlie  order  or  decree  of  the  court  directing  it ; 
and  the  court  would  not  proceed  to  order  it,  except  upon  the 
application  of  the  assignee,  setting  forth  facts  and  circumstances 
which  justified  a  sale ;  and  notice  of  the  application  must  have 
been  given  to  the  creditor  having  the  lien  or  incumbrance. 
Rayv.  Norsworthy,  23  Wall.  128.  (4.)  The  purpose  of  the 
notice  was,  that  the  creditor  having  the  lien  or  incumbrance 
could  have  the  opportunity  of  showing  cause  against  the  dis- 
placement of  the  lien  or  incumbrance,  and  its  transfer  from 
the  property  itself  to  the  proceeds  of  its  sale.  It  was  only  liens 
or  incumbrances  the  sequrity  for  a  debt,  with  which  the  Bank- 
rupt Court  dealt;  and,  of  consequence,  it  was  notice  to  the 
creditor  only  which  was  essential  to  give  validity  to  the  pro- 
ceedings.— Ray  V.  Norsworthy^  supra ;  Houston  v.  City  BanJc^ 
sup?'a.  (5.)  A  vendor,  retaining  the  legal  title  as  a  security  for 
the  payment  of  the  purchase-money,  stands  in  the  relation  of  a 
mortgagee. — Bankhead  v.  Owen,  60  Ala.  457.  Upon  the  death 
of  the  vendor,  the  right  to  demand  and  receive  the  purchase- 
money  devolves  exclusively  on  his  personal  representative. 
Neither  the  heir,  nor  the  devisee  or  legatee,  can  assert  it  at 
law;  nor  can  either  assert  it  in  equity,  unless  peculiar  circum- 
stances may  intervene. — 2  Jones  on  Mortgages,  §§  1387-8.  (6.) 
Notice  of  the  application  for  the  sale  was  given  to  the  personal 
representative  of  Cain,  the  vendor,  in  the  mode  directed  by  the 
court.  The  jurisdiction  of  the  court  over  the  land — jurisdic- 
tion to  fix  and  determine  the  status — was  acquired  by  the 
notice  and  the  prior  proceedings.  The  lien  upon  the  land  was 
extinguished — it  was  transferred  from  the  land  to  the  proceeds 
of  sale.  The  land  itself  was  sold — tlie  title  and  estate  of  the 
bankrupt,  and  the  legal  title  which  was  the  security  for  the 
payment  of  the  purchase-money.  Any  other  construction  of 
the  Bankrupt  Law,  or  of  the  effect  of  sales  made  under  decrees 
of  the  Court  of  Bankruptcy,  would  render  sales  by  the  assignee, 
of  incumbered  property,  exceedingly  insecure,  and  a  fruitful 
source  of  litigation. 

SOMERVILLE,  J. — The  suit  is  in  ejectment,  the  plaintiffs 
claiming  as  the  sole  heirs  of  James  W.  Cain,  who  died  in  the 
year  1866.  The  legal  title  of  the  lands  is  shown  to  have  been 
in  Cain,  who,  as  it  appears,  however,  sold  them  during  his  life- 
time to  one  Webster,  executing  to  him  a  bond  for  title,  and 
taking  his  notes  for  the  unpaid  purchase-money.  Webster, 
having  thus  acquired  the  equitable  title,  went  into  possession  of 
the  premises,  and  in  the  year  1869  was  adjudicated  a  bankrupt, 
under  the  provisions  of  the  Bankrupt  Act  of  1867,  then  in 
force.     Tlie  defendants  claim  title  through  a   sale   made  by 
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order  of  the  Bankrupt  Court,  on  application  of  the  assignee  of 
the  bankrupt. 

•  The  plaintiffs  are  clearly  entitled  to  recover,  unless  their 
legal  title  to  the  lands  was  divested  by  reason  of  the  sale  made 
by  the  assignee ;  for  it  is  clearly  settled,  that  the  latter,  as 
trustee  of  the  bankrupt,  took  his  property  subject  to  all  the 
legal  and  equitable  claims  of  others,  whatever  they  may  have 
been. — Cttok  v.  TuUis,  18  Wall.  332.  The  assignee,  in  other 
words,  can  take  nothing  more  than  the  bankrupt  himself  had, 
except  in  cases  where  the  latter  has  made  a  fraudulent  convey- 
ance of  his  property. — Bump  on  Bankruptcy.  10th  ed.,  490; 
Boiling  v.  Mimchtun,  59  Ala.  482;  Gayle  v.  Randall^  71  Ala. 
469. 

It  is  admitted  that  the  Bankrupt  Court  had  full  power  to  sell 
the  property  free  of  the  lien  existing  for  the  purchase-money, 
which,  in  view  of  the  vendors  retention  of  the  legal  title,  is 
closely  analogous  to  the  lien  of  a  mortgage.  But  it  is  insisted, 
that  the  title  of  the  heirs  was  unaffected  by  these  bankrupt  pro- 
ceedings, because  they  were  not  made  parties,  and  had  no  legal 
notice  of  them.  The  contention,  on  the  other  hand,  is,  that 
notice  to  the  personal  representative  of  the  decedent,  Cain,  was 
all  that  was  requisite,  as  he  was  the  holder  of  the  lien ;  and  the 
fact  of  such  notice  is  undisputed.  Where  the  owner  of  the 
legal  title  is  also  the  holder  of  the  lien,  it  is  clear  that,  on  a 
proper  petition  filed  by  the  assignee,  notice  to  the  creditor  thus 
secured  would  be  sufficient  to  confer  jurisdiction  on  the  Bank- 
rupt Court  to  sell  so  as  to  discharge  the  lien.  This  was  said  in 
Ray  V.  JVorsewort/iy,  23  Wall.  1 28,  where  the  incumbrance  on  the 
propert}'  was  a  mortgage,  and  notice  to  the  mortgagee,  if  suffi- 
cient, was  admitted  to  confer  such  jurisdiction.  But  we  do  not 
understand  the  rule  to  be,  where  property  is  sold  in  any  manner, 
or  for  any  purpose,  by  a  Bankrupt  Court,  that  the  rights  of 
persons  who  are  not  parties  to  the  proceedings,  and  have  such 
notice,  can  be  affected  to  any  extent  by  such  sale.  This  prin- 
ciple was  settled  in  the  Ttnn.  <J&  Coosa  Railroad  Co.  v.  East 
Ala.  Railway  Co.^  75  Ala.  516,  and  is  otherwise  well  sustained 
by  authority  upon  fundamental  principles.  In  Ray.  v.  Norse- 
worthy.,  supra,  it  was  said  by  Justice  Cliffokd,  that  there  was 
no  well  considered  case  "which  gives  any  support  to  the  prop- 
osition, that  the  judgment,  order,  sentence,  or  decree  of  a  court, 
disposing  of  property  subject  to  conflicting  olaims,  will  affect 
the  rights  of  any  one  not  a  party  to  the  proceeding,  and  who 
was  never  in  any  way  notified  of  the  pendency  of  the  proceed- 
ings."—Bump  on  liankruptcy,  10th  ed,  pp.  619,  620.  The 
judgments  of  Courts  of  Bankruptcy  constitute  no  exception  to 
the  general  rule,  that  persons  who  have  never  had  their  day  in 
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court  can  not  be  precluded  of  their  property  rights  by  such 
proceedings.     This  would  not  be  "due  process  of  law." 

This  principle  is,  in  our  opinion,  conchisive  of  the  case. 
Under  the  state  of  undisputed  recitals  in  the  bill  of  exceptions, 
the  court  erred  in  refusing  to  give  the  charge  requested  by  the 
plaintiffs,  which  was,  that  the  jury  should  find  for  them,  if 
they  believed  the  evidence. 

Reversed  and  remanded. 


Ful^ham  v.  Herstein. 

BUI  in  Equity  hy  Ward,  against  Personal  Representative  of 
Deceased  Surety  on  Guai'dian^s  Bond,  for  Account  and 
Settlement. 

1.  Guardian  and  vmi'd;  jurisdiction  of  equity  to  compel  settlement. — The 
Chancery  Court  has  original  jurisdiction  over  the  settlement  of  guardian's 
accounts,  and  the  ward  may  invoke  its  jurisdiction,  at  any  time  before 
proceedings  have  been  commenced  in  the  Probate  Court,  without  assign- 
ing any  special  reasons. 

2.  Parties  to  hill  for  .'settlement,  when  fjuardian  is  dead,  and  his  estate 
insolvent. — In  the  absence  of  statutory  provisions,  the  death  of  the 
guardian,  and  the  insolvency  of  his  estate,  furnish  a  sufficient  reason  for 
the  omission  to  make  his  personal  representative  a  party  to  a  bill  filed  by 
the  ward  against  the  surety  on  liis  official  bond,  or  the  personal  repre- 
sentative of  the  decease<l  surety,  to  compel  an  account  and  settlement; 
and  the  statute  now  authorizing  a  suit  against  one  or  more  of  several 
joint  obligors  without  joining  the  others  (Code,  §  3754),  such  a  bill  may 
be  maintained  without  alleging  the  insolvency  of  the  estate  of  the  de- 
ceased guardian. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Graham. 

Tiie  bill  in  this  case  was  filed  on  the  10th  November,  1884, 
by  John  R.  Fulgham,  an  infant,  who  sued  by  his  next  friend, 
against  Mrs.  Rosa  Herstein,  as  the  executrix  of  the  last  will 
and  testament  of  her  deceased  husband,  Robert  Herstein  ;  and 
sought  to  compel  an  account  and  settlement  of  the  guardian- 
ship of  the  complainant  by  Leroy  P.  Walker,  deceased,  on 
whose  official  bond  as  guardian  said  Robert  Herstein  was 
surety.  The  bond,  a  copy  of  which  was  made  an  exhibit  to  the 
bill,  was  dated  January  16th,  1874,  and  was  conditioned  that 
the  said  L.  P.  Walker  "  shall  well  and  truly  perform  all  the 
duties  which  are  or  may  be  by  law  re(juired  of  him  as  such 
guardian."  The  bill  alleged  that  said  Walker  received  as 
guardian,  on  the   17th  January,   1874,  the  sum  of  $1,589.80, 
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assetfi  of  his  said  ward's  estate,  and  other  assets  subsequently 
ainonntin<r  to  $2,500;  that  he  made  a  partial  settlement  of  his 
ijuardianship,  in  the  Probate  Court  of  said  county  (by  which 
court  his  letters  were  granted),  in  November,  1877,  when  a 
balance  of  $1,935.98  was  ascertained  and  decreed  to  be  in  his 
hands,  and  another  in  December,  1879,  when  a  balance  of 
$1,914.61  was  ascertained  to  be  in  his  hands;  that  said  Walker 
in  fact  converted  to  his  own  use,  while  said  bond  was  in  full 
force,  all  the  assets  of  the  complainant's  estate  which  had  come 
into  his  hands;  that  he  died  in  August,  1884,  and  his  estate 
was  insolvent;  that  said  Robert  Herstein  also  died  in  1877,  and 
his  last  will  and  testament  had  been  duly  admitted  to  probate, 
of  which  his  widow  was  appointed  executrix  and  sole  devisee. 
On  these  facts,  as  alleged,  the  bill  prayed  a  final  settlement  of  the 
gjiardiatrs  accounts,  and  a  decree  against  the  defendant  for  the 
balance  ascertained  to  be  due. 

The  chancellor  sustained  a  demurrer  to  the  bill,  on  the  ground 
that  the  personal  representative  of  the  deceased  guardian  was 
a  necessary  party  defendant ;  and  his  decree  is  now  assigned  as 
error, 

R,  C,  Brickell,  and  D.  D.  Shelby,  for  appellant,  cited 
Moore  V.  Armstrong,  9  Porter,  697 ;  WatU  v.  Gayle^  20  Ala. 
817;  Frierson  v.  Travis,  39  Ala,  150;  Code,  ^$  3754;  Teague 
V.  Cm-hitt,  57  Ala,  537 ;  Hailey  v.  Boyd,  64  Ala.  399. 

Cabaniss  &  Ward,  contra. — In  a  suit  for  the  settlement  of 
a  trust,  the  trustee,  or  legal  custodian  of  the  assets  of  the  trust 
estate,  ought  to  be  made  a  party,  if  within  the  jurisdiction  of 
the  court.  A  man  may  be  a  faithful  trustee,  and  yet  unable 
to  pay  his  own  debts.  If  the  guardian  were  living,  he  would 
certainly  be  a  necessary  party  to  a  bill  to  comj)el  a  settlement 
of  his  trust ;  and  his  insolvency  would  be  no  sufficient  excuse 
for  his  omission.  The  presumption  is,  that  he  kept  the  assets 
of  his  ward's  estate  separate  from  his  own,  and  in  condition  for 
his  administrator  to  account  for  them ;  and  the  insolvency  of 
his  estate  does  not  lessen  the  duty  of  his  administrator  to  ac- 
count for  and  surrender  the  assets  which  may  come  into  his 
hands.  The  surety  is  entitled  to  demand  this  surrender,  to 
lessen  his  own  liability ;  and  it  can  not  be  compelled,  unless 
the  administrator  is  a  party  to  the  suit.  The  statute  relied  on 
(Code,  §  3754),  it  is  submitted,  is  a  legislative  adoption  of  the 
32d  Order  of  the  English  Chancery  Court,  of  August,  1841, 
which  has  been  construed  not  to  apply  to  cases  in  which  an  ac- 
count of  trust  funds  is  to  be  taken, — 1  Dan.  Ch,  PI,  <k  Pr,, 
Cooper's  ed.,  267-9,  note  7,  and  cases  cited, 
32 
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CLOPTOlSr,  J, — Tlie  record  presents  the  single  question, 
whether  the  personal  representative  of  a  deceased  gnardian, 
whose  estate  is  alleged  to  be  insolvent,  is  a  necessary  party  to 
a  bill  in  equity  brought  by  the  ward  against  the  executrix  of 
the  surety  on  the  guardian's  bond,  for  a  settlement  of  the 
guardianship,  and  for  the  payment  of  whatever  sum  may  be 
ascertained  to  be  due. 

Independent  and  exclusive  of  statute,  the  general  rule  is, 
that  in  cases  of  joint  bonds  or  obligations,  all  the  obligees  and 
obligors  must  be  made  parties  to  the  bill.  "  It  has  been  said, 
that  in  regard  to  the  obligors  this  is  only  a  rule  of  convenience, 
and  to  save  those  who  are  severally  charged  the  trouble  of  a 
new  suit  for  contribution,  against  those  who  are  not  charged, 
and  not  a  rule  of  necessity  ;  and  therefore  it  may  be  dispensed 
with  in  certain  cases." — Story  Eq.  PI.,  §  169.  The  general 
rule  has  its  exceptions,  founded  on  special  grounds  of  conveni- 
ence, or  necessity.  Among  these  exceptions  is  the  insolvency 
of  one  of  the  obligors,  whether  principal  or  surety.  The  ex- 
ception may  be  regarded  as  general  as  the  rule. — Madox  v. 
Jackson^  3  Atk.  405  ;  Angersiein  v.  Clarke,  3  Swanst.  147 ; 
Montague  v.  Turpin,  8  Gratt.  453 ;  Young  v.  Lyons,  8  Gill, 
162.  Under  our  decisions,  an  allegation  of  the  insolvency  of 
joint  obligors,  not  made  parties,  is  a  sufficient  excuse  for  the 
omission  to  make  them  parties. —  Watts  v.  Gayle,  20  Ala.  817. 

The  Chancery  Court  retains  its  original  jurisdiction  over  the 
settlement  of  a  guardian's  accounts;  and  the  ward  may  in- 
voke the  jurisdiction,  when  no  proceedings  have  been  com- 
menced in  the  Probate  Court,  without  assigning  special  reasons. 
In  the  absence  of  statutory  authority,  the  Probate  Court  has 
no  power  to  compel  the  personal  representative  of  a  deceased 
guardian  to  appear  and  settle  his  accounts. — Snedicor  v.  Games, 
8  Ala.  655.  The  remedy,  in  such  case,  is  in  equity.  A  suit 
in  equit}'  against  the  sureties  of  a  guardian  is  not  auxiliary, 
but  an  independent,  original  suit.  In  order  to  maintain  such 
suit,  it  is  not  necessary  that  the  liability  of  the  guardian  should 
be  antecedently  ascertained,  or  that  a  prior  demand  should  be 
made  upon  the  guardian,  or,  if  he  be  dead,  upon  his  personal 
representative.  In  Moore  v.  Armstrong,  9  Por.  697,  it  was 
hold,  that  when  an  administrator  dies,  leaving  no  property,  or 
having  no  personal  representative  in  this  State,  his  sureties 
may  be  sued  alone  in  equity,  before  a  liability  has  been  fixed 
upon  their  principal.  And  in  Frierson  v.  Travis,  39  Ala. 
150,  which  was  a  bill  filed  by  a  ward,  against  one  of  the  sure- 
ties of  his  guardian,  it  is  said:  "It  is  shown  that  the  guar- 
dian, being  the  principal  obligor  in  the  bond,  was  anon-resident 
of  the  State  of  Alabama,  and  died  in  the  State  of  Texas,  and 
that  there  was  no  administration  upon  his  estate.     With  regard 
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to  the  other  surety  not  made  a  party,  it  appears  that  lie  died 
insolvent.  These  facts  constitute  a  sufficient  excuse,  under 
our  decisions,  for  the  failure  to  make  the  representatives  of 
the  deceased  obligors  parties."  The  death  of  the  guardian,  and 
the  insolvency  of  his  estate,  are  alleged,  the  truth  of  which  is 
admitted  by  the  demurrer.  A  decree  against  his  estate  would 
not  avail  to  the  relief  of  defendant;  and  if  the  assistance  of 
his  personal  representative  is  necessary  in  taking  the  account, 
and  should  not  be  voluntarily  furnished,  it  can  be  compelled 
by  appropriate  proceedings. 

Such  is  the  rule,  in  the  absence  of  statutor}'  modification. 
The  general  rule  has,  however,  been  abrogated  by  statute. 
Every  bond,  by  which  two  or  more  persons  are  jointly  bound, 
is  declared  by  statute  to  be  several  as  well  as  joint. — Code, 
§  2905.  Under  the  statutes,  an  action  at  law  can  be  maintained 
separately  against  any  one  of  several  joint  obligors.  Section 
3754  of  the  Code  provides,  in  reference  to  proceedings  in 
chancery :  "  When  the  plaintiff  has  a  joint  demand,  he  may 
proceed  against  one  or  more  of  the  parties  thereto,  without 
joining  the  others."  The  purpose  of  the  statute  is  to  assimi- 
late, in  this  respect,  all  bonds  being  joint  and  several,  the 
practice  at  law  and  in  equity.  Under  the  statute,  the  com- 
plainant was  authorized  to  bring  his  bill  against  the  defendant 
as  executrix  of  a  surety,  without  making  the  personal  repre- 
sentative of  the  deceased  guardian  a  party,  and  without  assign- 
ing any  excuse  for  the  omission. — Teague  v.  Corhitt^  57 
Ala.  529. 

Reversed  and  remanded. 


Jones  &  De  Pras  v.  Robinson. 


in  Equity  hy  Administratrix^  for  SetH^ement  and  Distri- 
ion  of  Estate  under  Voluntary  Agreement^  and  to  enforce 


Bill  in 
bution 

Vendor's   Zi^n   on    Land ;   Cross-Bill  for   Foreclosure  of 
Mortgage. 


1.  Vendor^ »  lien;  when  mortgagee  may  claim  protection  against,  as  pur- 
chaser without  notice. — When  the  heirs  and  distributees  of  an  intestate's 
estate  voluntarily  make  an  agreement  among  themselves  for  a  division 
of  the  lands,  each  executing  to  the  administratrix  his  note  for  the  agreed 
value  of  the  land  allotted  to  him,  to  be  pai<l  and  adjustetl  on  linal  settle- 
ment of  the  estate,  liens  being  retained  and  declared  on  each  one's  por- 
tion for  his  indebtedness ;  although  the  agreement  is  not  recorded,  the 
administratrix  may  enforce  a  vendor's  lien  against  one  portion  of  the 
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land,  as  against  a  mortgagee  of  the  heir  to  whom  it  was  allotted,  to  the 
extent  of  the  interest  mMiuired  by  him  under  the  agreement ;  but,  as  to 
the  interest  therein  inherited  by  the  mortgagor,  the  mortgagee  may 
claim  protection  as  a  purchaser  without  notice,  if  he  is  also  a  purchaser 
for  value. 

2.  Same  ;  when  morlgaqee  is  purchaser  for  value.— A  mortgage,  when 
given  onlv  to  secure  an  antecedent  debt,  "does  not  entitle  the  mortgagee 
to  protection  in  equity  as  a  purchaser  for  valuable  consideration ;  but, 
when  given  to  secure  a  debt  contemporaneously  contracted,  or  in  consid- 
eration of  the  extension  of  an  antecedent  debt,  this  makes  a  valuable 
consideration,  and  entitles  the  mortgagee  to  Huch  protection. 

3.  Atiswer  as  cross-hill  between  co-defendants. — The  answer  of  one  de- 
fendant may  be  taken  and  considered  as  a  cross-bill,  as  against  the  com- 
plainant in  "the  original  bill  (Code,  §§  3801-02) ,  but  not  as  against  another 
defendant,  against  whom  it  prays  affirmative  relief ;  yet,  if  the  complain- 
ant answers  it  as  a  cross-bill,  without  objecting  to  the  irregularity,  all 
objection  to  it  is  thereby  waived,  and  the  irregularity  is  not  available 
on  error. 

Appeal  from  tlie  Chancery  Court  of  Madison. 

Heard  before  tlie  Hon.  N.  S.  Gkaham. 

The  original  bill  in  this  case  was  filed  on  the  11th  September, 
1879,  by  Afrs.  Caroline  P.  Robinson,  as  administratrix  of  the 
estate  of  her  deceased  husband,  William  Robinson,  against  the 
children  and  heirs  of  said  decedent ;  and  prayed  a  settlement 
of  her  administration,  a  distribution  of  the  estate,  a  ratification 
of  an  agreement  for  the  partition  of  the  lands  voluntarily  exe- 
cuted l)y  and  between  the  several  heirs,  and  the  enforcement  of 
a  vendor's  lien,  in  favor  of  the  complainant,  against  a  tract  of 
land  which,  by  the  terms  of  the  partition,  was  allotted  to  James 
P.  Robinson,  one  of  the  children  ;  and  the  general  prayer,  for 
other  and  further  relief,  was  added.  Winston  Jones  and  J.  A. 
DePras,  surviving  partners  of  the  late  mercantile  partnership 
of  J.  W.  Jones  tt  Co.,  and  John  L.  Rison,  as  trustee  for  their 
benefit,  were  also  made  defendants  to  the  bill,  on  account  of  an 
interest  which  they  asserted  in  the  land,  under  a  mortgage  or 
deed  of  trust  executed  by  said  James  P.  Robinson  subsequently 
to  the  agreement  for  partition. 

William  Robinson  died,  intestate,  prior  to  July  2l8t,  1852, 
and  letters  of  administration  on  his  estate  were  on  that  day 
granted  to  John  Robinson  and  James  B.  Rol)inson  ;  and  in  De- 
cember, 1858,  they  iiaving  made  a  final  settlement  of  their  ad- 
ministration, and  resigned,  letters  of  administration  de  hmiis 
7ion  were  duly  granted  to  the  complainant  in  this  case.  The 
decedent  left  a  large  estate,  consisting  partly  of  lands,  some  of 
which  were  situated  in  Madison  county,  Alabama,  and  some  in 
Noxubee  county,  Mississippi ;  and  his  five  children  were  his  heirs 
at  law.  The  agreement  for  the  partition  of  the  lands,  which 
was  dated  November  22d,  1869,  signed  by  the  widow  and 
children  (the  husbands  of  the  two  daughters  joining  with  their 
wives),  and  attested  by  two  witnesses,  recited   that  the  parties, 
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"  with  a  view  to  final  settlement  and  distribntion  of  the  estate 
of  said  William  Kohinson,  have  agreed,  and  do  hereby  agree  as 
follows:"  (1.)  "That  in  lieu  of  dower  in  tlie  real  estate  of 
said  William  Robinson,  situated  in  Madison  county,  Alabama,' 
the  said  Caroline  P.  Robinson,  the  widow,  shall  take  and  hold 
in  fee  simple  "  certain  lands  particularly  described  ;  and  the 
other  parties  to  the  agreement  "  hereby  release,  reujise,  and 
forever  quit-claim  unto  the  said  Caroline  P.,  her  heirs  and  as- 
signs, all  the  right,  title,  claim  and  interest,  in  and  to  the  real 
estate  aforesaid,  vested  in  them  respectively  as  heirs  at  law  of 
said  William  Robinson."  (2.)  That  as  to  the  plantation  in 
Mississippi,  which  the  widow  as  administratrix  had  cultivated 
during  the  year  1866,  the  heirs  elect  to  charge  her  with  the 
crops  raised.  (3.)  That  a  sale  of  the  lands  of  the  estate,  made 
by  the  administratrix  in  October,  1869,  "shall  be  set  aside  and 
annulled."  (4.)  That  Mrs.  Mary  K.  Burritt,  one  of  the  heirs, 
the  wife  of  A.  R.  Burritt,  "shall  take  and  receive  the  fol- 
lowing lands,"  describing  them,  "at  and  for  the  sum  of  $5,415." 
(5.)  That  Mrs.  Fannie  J.  Ridley,  the  wife  of  Jas.  L.  Ridley, 
"  shall  take  and  receive  the  following  lands,"  describing  them, 
"  at  and  for  the  sum  of  $15,226.13."  (6.)  That  James  P.  Rob- 
inson "shall  take  and  receive,  for  himself,  the  following  lands," 
being  the  lands  involved  in  this  suit,  which  he  afterwards  mort- 
gaged to  J.  W.  Jones  &  Co.,  "at  and  for  the  sum  of  $11,546.66." 
(7.)  That  Charles  T.  Robinson  "  shall  take  and  receive  the  fol- 
lowing lands,"  describing  them,  "  at  and  for  the  sum  of  $12,- 
081.76.  The  lands  hereinbefore  mentioned  are  all  situate  in 
Madison  county,  Alabama ;  and  the  said  parties  hereby  covenant 
and  agree,  that  they  will  execute  and  deliver  to  each  other  all 
proper  conveyances  of  the  lands,  herein  and  hereby  agreed  to 
be  taken  and  received."  (8.)  That  the  said  Burritt  and  wife, 
Ridley  and  wife,  James  P.  and  Charles  T.  Robinson,  "  shall 
each  execute  t<)  the  said  Caroline  P.  Robinson,  as  administra- 
trix of  said  William  Robinson,  their  several  promissory  notes 
for  the  respective  sums  at  which  it  is  agreed  that  they  shall  re- 
spectively take  said  land,  and  which  notes  shall  be  payable  at 
twelve  months.  P^or  the  payment  of  the  said  notes  said  lands 
shall  be  bound,  and  a  lien  thereon  is  here  now  created — that  is 
to  say,  the  lands  of  each  one  are  bound  for  the  payment  of  the 
notes  made  by  him  or  her.  Said  notes^  however,  are  not  to  be 
paid  until  a  final  settlement  of  the  estate  of  said  William  Rob- 
inson, and  an  equalization  of  the  advances  and  accounts  of  each 
of  said  heirs  sliall  have  been  made,  and  the  application  of 
whatever  balance  is  due  each  heir  shall  have  been  applied  to 
the  payment  of  the  note  of  each  heir."  (The  other  stipulations 
of  the  agreement  relate  to  the  lands  in  Mississippi,  and  other 
matters  having  no  connection  with  the  subject  of  this  suit.) 
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As  to  the  mortgage  or  deed  of  trust  afterwards  executed  by 
said  James  P.  Robinson,  on  the  land  allotted  to  him  by  the 
agreement  for  partition,  to  J.  W.  Jones  &  Co.,  or  to  John  L. 
Rison  as  trustee  for  them,  the  bill  contained  these  averments  : 
''  On  March  28th,  1876,  said  James  P.  Robinson  executed  a 
deed  of  conveyance  of  the  lands  in  Madison  county  so  received 
and  taken  by  him  under  said  agreement,  to  John  L.  Rison,  in 
trust,  to  secure  an  indebtedness  of  said  James  P.  to  Joel  W. 
Jones  &  Co.,  of  Mobile,  a  firm  composed  of  Joel  W.  Jones, 
John  A.  DePras  and  Winston  Jones,  of  whon.  said  J.  W.  Jones 
has  since  died,  to  the  amount  of  $7,977.53  ;  which  said  mort- 
gage is  on  record  in  the  proper  ofiice  in  said  county  of  Madi- 
son, and  there  is  no  entry  of  record  of  the  satisfaction  thereof." 
The  bill  further  alleged,  also,  that  said  James  P.  Robinson  exe- 
cuted and  delivered  to  the  complainant,  as  administratrix,  his 
promissory  note  for  $11,686,  as  per  the  provisions  of  the  agree- 
ment for  partition,  of  even  date  with  the  agreement,  and  pay- 
able twelve  months  after  date,  which  was  made  an  exhibit  to  the 
bill  ;  that  the  complainant  had  afterwards  made  a  voluntary 
settlement  with  said  Charles  T.  Robinson,  Mrs.  Burritt  and 
Mrs.  Ridley,  executing  mutual  releases;  and  that  {par.  11), 
"  crediting  said  distributees  respectively  with  tlieir  shares  of 
the  several  distributions  made  by"  the  administrators  in  chief, 
the  administrator  appointed  in  Mississippi,  "and  your  oratrix, 
and  the  valuation  of  the  lands  of  said  estate,  and  charging  them 
with  the  payments  made  to  them  in  money,  and  the  agreed 
valuation  of  the  lands  taken  and  received  by  them,  with  interest 
to  January  1st,  1879,  there  will  be  due  to  your  oratrix,  from 
the  defendant  .  .  .  James  P.  Robinson,  $7,043.93,  with 
interest  from  January  1st,  1879;  for  the  payment  of  which 
your  oratrix  claims  a  lien  on  the  said  lands  in  Madison  county, 
Alabama,  taken  and  received  by  him  under  said  agreement  of 
November  22d,  1869." 

Jones  and  DePras,  as  surviving  partners,  filed  a  joint  answer 
to  the  bill,  in  which  they  thus  set  up  their  mortgage  :  "  It  is 
true  that,  on  the  ^8th  March,  1876,  said  James  P.  Robinson 
executed  a  deed  of  conveyance  to  John  L.  Rison,  in  trust,  to 
secure  an  indebtedness  by  him  to  Joel  W.  Jones  &  Co.,  a  firm 
of  which  these  defendants  are  the  surviving  partners,  to  the 
amount  $7,977.53;  and  the  lands  upon  which  said  mortgage 
was  taken  are  the  same  lands  described  in  said  alleged  articles 
of  agreement,  as  having  been  received  by  said  James  P.  Rob- 
inson ;  but  these  defendaitts  aver  that,  at  the  time  said  mort- 
gage was  executed  to  their  said  firm,  neither  they,  norany  mem- 
ber of  their  said  firm,  had  any  knowledge,  information,  belief 
or  suspicion  that  said  lands  were  incumbered  by  any  charge  or 
lien  whatever;  and  they  deny  that  any  lien  or  incumbrance 
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existed  on  said  land  at  tiie  time,  and  aver  that,  if  any  such  lien 
was  attempted  to  be  created  as  alleged  in  said  bill,  it  can  not 
affect  their  rights  as  honajide  mortgagees  of  said  lands,  without 
notice  of  any  lien  or  incumbrance  thereon.  Said  mortgage  was 
duly  recorded,  as  alleged,  and  no  part  of  the  debt  thereby  se- 
cured has  ever  been  paid  or  satisfied.  Defendants  further 
allege  that  said  mortgage,  so  executed  to  them  by  said  James 
P.  Robinson,  constitutes  a  lien  upon  the  lands  thereby  conveyed, 
paramount  and  superior  to  the  lien  claimed  by  complainants  to 
have  been  created  thereon  ;  and  defendants  allege  that  said 
James  P.  Robinson  is  insolvent."  They  prayed  that  their  an- 
swer might  be  taken  and  considered  as  a  cross-bill ;  that  their 
mortgage  might  be  declared  a  first  lien  on  the  lands,  and  fore- 
closed by  sale,  and  that  they  might  have  a  personal  decree 
against  said  James  P.  Robinson  for  the  residue  of  their  debt. 

An  answer  to  the  cross-bill,  thus  filed,  was  filed  by  Mrs.  Rob- 
inson, the  administratrix,  and  the  several  children  and  heirs, 
jointly,  in  which,  admitting  the  execution  of  the  mortgage  or 
deed  of  trust  to  Rison,  they  averred  that  "said  indebtedness 
therein  recited  was  pre-existing,  and  was  not  contracted  at  the 
time  of  the  execution  of  said  deed,  nor  in  consideration  or  ex- 
pectation of  the  execution  of  said  deed,  and  said  indebtedness 
has  been  fully  paid  and  discharged  ;  "  also,  "  that  the  only  in- 
terest said  James  P.  Robinson  ever  had,  in  or  to  said  lands,  is 
a  legal  title  to  an  undivided  one-fifth  by  descent  from  said  Wil- 
liam Robinson,  and  an  equitable  title  to  the  whole  under  and 
by  virtue  of  said  agreement  of  November  22d,  1869." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  the  complainant,  as  administratrix,  was  entitled  to  a  prior 
lien  on  the  lands,  for  the  full  amount  due  on  James  P.  Robin- 
son's note,  with  interest,  citing  Baixkhead  v.  Oioen,  60  Ala. 
467  ;  and  the  amount  due  on  both  of  the  debts  having  been 
ascertained  by  the  register  under  a  reference,  and  the  report 
confirmed  without  objection,  he  ordered  the  lands  to  be  sold 
by  the  register,  and  the  proceeds  of  sale  to  be  appropriated  to 
the  payment  of  the  amount  due  to  the  complainant ;  the  balance, 
if  any,  to  be  retained  and  appropriated  as  a  payment  on  the 
debt  due  to  said  Jones  and  DePras :  and  the  costs  were  ad- 
judged against  said  James  P.  Robinson,  Jones,  and  DePras. 

From  this  decree  Jones  and  DePras  appeal,  and  here  assign 
as  error  the  decree  giving  complainant  a  prior  lien  on  the  lands, 
the  dismissal  of  their  cross-bill,  and  the  decree  imposing  the 
costs  on  them. 

Humes,  Gokdox  &  Sheffey,  for  appellants. — (1.)  One  of 
the  notes  secured  by  the  appellants'  mortgage  was  given  for  ad- 
vances then  made  and  to  be  made,  and  the  other  was  given  for 
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an  existing  debt  which  was  extended.  As  to  both  of*  said 
debts,  then,  they  occupy  the  position  of  purchasers  for  vahiable 
consideration,  and  are  entitled  to  protection  against  an  equita- 
ble claim  or  lien  of  which  they  had  no  notice. —  Thurman  v. 
Stoddard,  63  Ala.  336  ;  Thames  v.  Remhert,  63  Ala.  561  ; 
(hok  V.  Parhain,  63  Ala.  456  ;  Whelan  v.  McCreary^  64  Ala. 
320  ;  Life  Insurance  Co.  v.  Randall,  71  Ala.  220.  (2.)  At 
the  time  this  mortgage  was  executed,  James  P.  Robinson  was 
in  undisputed  possession  of  the  land,  claiming  the  entire  and 
absoHite  interest ;  having  inherited  an  undivided  one-fifth  in- 
terest, and  acquired  the  remaining  four-fifths  under  the  agree- 
ment for  partition,  which  had  never  been  recorded,  and  of 
which  appellants  had  no  knowledge,  notice,  or  suspicion.  As 
against  their  mortgage,  procured  by  his  representations  as  to  his 
estate  and  title,  a  claim  under  the  unrecorded  agreement  can  not 
prevail. — Burns  v.  Taylor,  23  Ala.  255  ;  Stone  v.  Britton,  22 
Ala.  543  ;  Blakeslee  v.  Life  Insurance  Co.,  57  Ala  206  ;  David 
V.  Shepard,  40  Ala  587  ;  Guthrie  v.  Quinn,  43  Ala.  561  ;  Pool 
V.  Harriso7i,  18  Ala.  514;  Hendricks  v.  Kelly,  64  Ala.  388  ; 
Haralson  v.  George,  56  Ala.  295  ;  Jones  v.  Reese^  65  Ala.  134  ; 
Turner  v.  Flinn\  72  Ala.  532. 

Cabaniss  &  Ward,  c^m^ra. -(1.)  As  against  the  legal  title, 
a  plea  of  hona  fide  purchase  for  value  is  not  available.  Al- 
though James  P.  Robinson  inherited  an  undivided  one-fifth 
interest  in  the  lands,  he  only  held  an  equitable  title  to  the  re- 
maining four-tifths  under  the  agreement  for  a  partition  ;  and 
the  appellants  are  charged  with  notice  of  this  agreement, 
though  they  deny  notice,  and  require  proof  of  the  execution 
of  the  agreement.  (2.)  Without  a  sale  of  the  lands  under  the 
agreement,  James  B.  Robinson's  interest  as  an  heir  would  have 
been  subject  to  his  indebtedness  to  the  estate  on  account  of 
what  he  had  received  of  the  personal  property  in  excess  of  his 
distributive  share. — Goodman  v.  Betiham.,  16  Ala.  625, 
(3.)  The  mortgage  was  given  to  secure  an  indebtedness,  the 
greater  part  of  which  was  pre-existing,  only  a  small  part  being 
then  contracted ;  and  this  does  not  constitute  the  mortgagees 
purchasers  for  value.  When  debts  of  different  grades  are  thus 
mingled,  that  of  the  lowest  grade  determines  the  character  of 
the  whole;  else  a  small  present  payment  or  consideration 
would  make  a  mortgage  for  antecedent  debts  of  any  amount  a 
purchase  for  value.  (4.)  An  answer  can  not  be  taken  as  a 
cross-bill,  as  between  co-defendants. — Code,  §  3801. 

STONE,  C.  J. — So  far  as  Mrs.  Robinson's  bill  seeks  to  sell, 
in  payment  of  the  purchase-money,  that  interest  in  the  land 
which  James  P.  Robinson  purchased  under  the  agreement  of 

Vol.  lxxvii. 


1884.]  OF  ALABAMA.  505 

[Jones  A  De  Pras  v.  HobinHoii.] 

November  22d,  1869,  her  equity  is  superior  to  that  of  Jones  «5c 
DePrjis.  The  title  waa  retained  in  tlie  vendors,  as  security  for 
the  purchase-money;  and  as  to  this  interest,  the  plea  of  pur- 
chaser without  notice  is  iinavailin^if. — Bankfvead  v.  (ht>en,  60 
Ala.  457,  and  authorities  cited.  This  includes  an  undivided 
four-fifths  interest  in  the  lands,  to  which  James  I*.  Robinson 
has  never  had  any  title.  If  J.  W.  Jones  jte  Co.  had  no  notice 
of  the  defect  in  Robinson's  title,  when  they  accepted  his  njort- 
gage,  it  was  their  own  fault.  If  they  had  looked  into  the 
chain  of  title,  they  would  have  found  no  evidence  that  it  was 
in  James  P.  Robinson. 

When  William  Robinson  died,  owning  the  lands  in  contro- 
versy, the  title  descended  to  his  heirs,  five  in  numl>er.  James 
P.  Robinson  was  one  of  the  five,  and,  by  his  father's  death,  the 
title  to  one  undivided  tiftli  of  the  lands  vested  in  him  eo  in- 
stanti.  Any  proper  investigation  of  the  title  would  have  led 
to  this  discovery.  That  interest  being  already  in  him,  he  did 
not  purchase  it  when  he  purchased  the  remaining  four-fifths. 
As  to  that  interest,  Mrs.  Rol)inson  can  assert  no  vendor's  lien. 
Norman  v.  Harrington^  62  Ala.  107.  If  she  has  any  lien  on 
that  fifth  interest,  it  is  by  virtue  of  the  agreement  of  Novem- 
ber 22,  1869.  That  was  a  private  agreement  between  the  par- 
ties interested  in  R(»binson's  estate,  of  which  J.  W.  Jones  «fe 
Co.  are  not  shown  to  have  had  any  notice,  actual  or  constructive. 
It  follows  that  that  firm,  if  they  stand  in  the  attitude  of  pur- 
chasers, acquired  by  their  mortgage  a  lien  on  this  undivided 
fifth  interest,. which  is  paramount  to  that  of  Mrs.  Robinson. 
Wells  V.  Norman,  3s.  Ala.  125 ;  Chandlerv.  Tardy,  58  Ala.  150. 

The  indebtedness  of  James  P.  Robinson  to  Joel  W.  Jones 
&  Co.  is  evidenced  by  two  notes  ;  one  for  fifteen  hundred 
and  twenty-five  dollars,  dated  March  2,  1876,  and  due  Novem- 
ber 20th,  1876.  This  was  for  supplies  advanced,  and  agreed 
to  be  advanced  during  that  year.  The  other  was  for  over  six 
thousand  dollars,  dated  March  13,  1876,  and  due  Decenil)er  1, 
1876.  The  mortgage  bears  date  March  28,  1876.  All  these 
dates,  it  will  be  observed,  are  different.  It  is,  however, 
averred  and  proved,  that  Joel  W.  Jones  &  Co.  agreed  to  make 
to  Robinson  advances  for  that  year,  and,  taking  his  note  there- 
for, it  was  agreed  that  the  said  mortgage  should  be  afterwards 
made  to  secure  its  payment.  The  larger  note  was  but  a  re- 
newal of  an  antecedent  debt.  As  to  this,  however,  it  is  shown 
that  it  wj»s  agreed  to  he  extended  until  the  Deceml)er  after- 
wards, on  the  like  agreement,  that  its  payment  should  l>e 
secured  by  the  said  mortgage.  This,  when  the  mortgage  was 
given  pursuant  to  agreement,  constituted  them  purchasers  as  to 
both   notes. — Sweeney  v.   B'lxler,   69  Ala.  539 ;  J/.  <J&   C.  P. 
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R.  R.  Go.  V.  Talman,  15  Ala.  472  ;  Kirksey  v.  Means,  42 
Ala.  426. 

It  is  contended  for  appellee,  Mrs.  Robinson,  that  James  P. 
Robinson  had  received  of  the  personal  assets  of  the  estate 
largely  more  than  his  share  ;  and  that  she,  the  administratrix, 
has  a  right  to  be  reimbursed  out  of  this  fifth  interest  in  the 
land,  for  such  over-payment. — Goodman  v.  Benhara,  16  Ala. 
625;  Brown  v.  Lafig,  14  Ala.  719.  It  is  a  sufficient  answer 
to  this,  that  the  pleadings  do  not  raise  the  question ;  and  if  it 
were  raised,  we  find  no  facts  in  the  record  to  call  for  its  appli- 
cation. James  P.  Robinson's  deficiency  is  not  for  over-advance- 
ments, or  rather  over-payments  made  to  him  as  a  distributee. 
It  is  for  the  unpaid  balance  of  the  large  purchase  of  lands, 
made  by  him  in  the  family  agreement  of  November  22,   1869. 

It  is  further  contended  for  appellee,  that  inasinvich  as  Jones 
&  De  Pras  filed  no  separate  cross-bill,  but  simply  converted 
their  answer  into  a  cross-bill ;  and  inasmuch  as  they  pray  relief 
against  their  co-defendant,  James  P.  Robinson,  they  can  obtain 
no  relief  under  such  pleading.  If  proper  objection  had  been 
taken  at  the  proper  time,  or  if  Mrs.  Robinson  had  not  waived 
the  irregularity  by  pleading  to  it,  or  answering  it  as  a  cross- 
bill, this  objection  would  be  well  taken.  We  hold,  however, 
that  by  answering  it,  without  objecting  to  it  in  the  court  below, 
all  objection  to  the  form  of  its  presentation  must  be  considered 
as  waived. — Davis  v.  Gook,  65  Ala.  617;  Gilman  v.  N.  0.  c& 
S.  R.  R.  Go.,  72  Ala.  566. 

The  decree  of  the  chancellor  must  be  reversed^  and  a  decree 
here  rendered  in  accordat)ce  with  the  principles  declared  above. 
It  is  therefore  ordered  and  decreed  that,  of  the  proceeds  of  the 
land  when  sold,  four-fifths  will  be  paid  to  Mrs.  Caroline  P. 
Robinson,  administratrix,  until  her  entire  claim  is  paid,  and 
one-fifth  to  Jones  &  De  Pras,  surviving  partners  of  Joel  W. 
Jones  (fe  Co.  Should  there  be  a  surplus  left  after  paying  Mrs. 
C.  P.  Robinson  in  full  out  of  the  four-fifths,  that,  too,  will  be 
paid  to  Jones  &  De  Pras,  after  reimbursing  to  Mrs,  Robinson 
any  costs  she  may  have  to  pay  on  proceedings  in  the  court  be- 
low, but  not  to  include  any  costs  of  appeal. 

Let  the  costs  of  the  original  and  cross  suits,  incurred  in  the 
court  below,  be  paid,  one  third  by  Jones  &  De  Pras,  and  two 
thirds  by  James  P.  Robinson.  If  not  paid  by  him,  then  by 
Caroline  P.  Robinson. 

Reversed  and  rendered. 
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Berry  v.  Webb. 

Bill  in  Equity  for  Reformation  of  Conveyance,  and  Partition. 

1.  Reformation  of  conveyance,  and  partition  of  lands  ;  jurisdiction  of 
etfuity. — A  (rourt  of  equity  has  undoul)ted  jurisdiction  to  reform  a  convey- 
ance of  lands,  by  correcting  a  mistake  in  the  description  of  the  premises, 
when  established  by  clear  and  satisfactory  evidence ;  and  to  decree  par- 
tition of  lands  between  two  tenants  in  common,  although  the  de- 
fendant has  been  in  possession,  holding  adversely,  for  any  period  less 
than  ten  years. 

2.  Partition  ;  legal  and  equitable  titles. — A  court  of  equity  may  decree 
a  partition  of  lands,  whether  the  title  of  the  parties  be  legal  or  equitable ; 
and  while  the  practice  generally  is  to  refer  the  decision  of  a  disputed 
legal  title  to  the  jury,  the  whole  question  is  for  the  decision  of  the  court 
when  an  equitable  title  is  involved. 

3.  Voluntary  partition  by  parol. — Whether  a  partition  of  lands  by 
parol  agreement,  followed  by  possession  taken  and  held,  pursuant  to  its 
terms,  for  a  period  less  than  ten  years,  will  bar  a  bill  in  equity  for  parti- 
tion, is  not  decided. 

4.  Partition  refused,  on  account  of  insufficient  proof  of  title. — Where 
the  complainant  asserted  title  under  a  conveyance  of  the  land  to  him  and 
his  sister  by  their  father,  as  an  advancement,  and  asked  a  reformation 
of  the  deed  by  correcting  an  alleged  mistake  in  the  de.scription  of  the 
land  intended  to  be  conveyed  ;  and  the  evidence  showed  that,  by  subse- 
quent agreement  between  him  and  his  father,  another  tract  was  conveyed 
to  him  in  lieu  of  his  interest  in  the  first,  and  that  possession  was  taken 
and  held.  i)nrsuant  to  this  arrangement,  until  after  the  death  of  tlie 
father,  when  complainant  had  the  first  deed  recorded,  and  then  filed  his 
bill  asking  a  reformation  and  partition ;  held,  that  the  bill  was  properly 
dismissed  on  the  evidence. 

Appeal  from  the  Cliancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  8th  November.  1882, 
by  William  M.  Berry,  against  Mrs.  Elizabeth  Webb,  who  was 
his  sister,  and  the  oilier  children  and  heirs  at  law  of  his  de- 
ceased father,  John  Berry  ;  and  sought  the  reformation  of  a 
deed,  by  which  said  John  Berry  conveyed  a  tract  of  land  to  the 
complainant  and  his  said  sister,  by  correcting  an  alleged  mis- 
take in  the  description  of  the  lands  intended  to  be  conveyed, 
and  a  partition  of  the  lands  between  them.  The  deed,  a  copy 
of  which  was  made  an  exhibit  to  the  bill,  was  dated  the  17th 
February,  1872,  but  was  not  recorded  until  the  16th  February, 
1881;  and  it  recited  as  its  consideration  the  present  payment 
of  $600  by  each  of  the  grantees.  The  chancellor  overruled  a 
demurrer  to  the  bill,  but,  on  final  hearing  on  pleadings  and 
proof,  dismissed  it;  and  his  decree  is  now  assigned  as  error. 
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R.  C.  Hunt,  Jno.  D.  Brandon,  and  Lawrence  Cooper,  for 
the  appellant,  cited   Yarhorouyh  v.  Avant^   66  Ala.   526 ;  and 
McMath  V.  DeBardelaben,  75  Ala.  68. 

Robinson  &  Brown,  contra. 

SOMERVILLE,  J.— The  present  bill  is  filed  for  the  pur- 
pose of  correcting  an  alleged  misdescription  of  certain  lands 
conveyed  by  one  Johti  Berry,  in  the  year  1872,  to  the  appel- 
lant, "William  Berry,  and  Elizabeth  Webb,  then  Elizabeth 
Heatherington ;  and  for  the  further  purpose  of  having  a  parti- 
tion of  these  lands  decreed  as  between  appellant,  who  was 
complainant  in  the  lower  court,  and  said  Elizabeth  Webb — the 
two  grantees  in  the  conveyance  thus  being  averred  to  be  tenants 
in  common. 

We  entertain  no  doubt  of  the  jurisdiction  of  the  court  to 
grant  the  relief  prayed,  notwithstanding  the  fact  that  the  com- 
plainant is  shown  to  have  been  out  of  possession  for  many 
years  prior  to  the  filing  of  the  bill,  and  the  defendant,  Mrs. 
Webb,  in  possession  holding  adversely  for  a  period  of  timeless 
than  ten  years,  so  that  her  title  had  not  become  perfect  under 
the  influence  of  the  statute  of  limitations.  The  correction  of 
mistakes  of  description  in  written  instruments,  established  by 
clear  and  satisfactory  proof,  so  as  to  make  them  conform  to  the 
true  intention  of  the  contracting  parties,  is  a  common  ground 
of  equity  jurisdiction. — Berry  v.  SowelL,  72  Ala.  14 ;  Alexander 
V.  Caldwell,  55  Ala.  517;  1  Story's  Eq.  Jur.  §§  165-166.  So, 
likewise,  is  the  partition  of  property  owned  by  joint  tenants, 
or  tenants  in  common. — Deloneyv.  Walker,  9  Port.  497.  This 
jurisdiction  to  decree  partition  exists,  whether  the  title  is  legal 
or  equitable.  When  purely  legal,  the  practice  is,  often,  to 
refer  the  determination  of  disputed  titles  to  a  jury,  to  be  tried 
as  an  issue  of  fact. — Code,  1876,  §  3893  ;  McMath  v.  DeBarde- 
laben, 75  Ala.  68.  But,  where  the  title  is  equitable,  the  whole 
question  is  for  the  decision  of  the  chancellor,  without  the  in- 
tervention of  a  court  of  law ;  equitable  titles  being  peculiarly 
within  the  cognizance  of  courts  of  equity,  and  receiving  no  re- 
cognition in  courts  of  law. — Willard's  Eq.  Jur.  704.  It  is 
observed  in  Adams'  Equity  (7th  Amer.  Ed.),  230*,  note  1  :  "In 
cases  of  equitable  estates,  or  defenses,  chancery  has,  of  necessity, 
jurisdiction  over  the  whole  matter." — Freeman  on  Co-tenancy 
&  Part.  §439;  Coxev.  Smith,  4  John.  Ch.  276.  This  prin- 
ciple is  clearly  announced  and  fully  recognized  in  McMath  v. 
J)e Bardelahen ,  supra . 

The  defenses  interposed  to  the  bill  resolve  themselves  into 
two.  The  first  is,  that  the  complainant  had  consented  to  a 
verbal  partition  of  the  lands,  and  that  each  party  had  occupied 
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tlieir  particular  part  of  the  premises  in  severalty,  for  many 
years;  and  that  the  division  thus  made,  having  been  acted  on 
by  the  parties,  ought  to  be  regarded  as  fair  and  equal  by  the 
court,  so  as  not  to  be  disturbed.  The  second  is,  tliat  the  cotn- 
plainant  had  failed  to  show  that  he  had  any  title  to  the  lands 
in  question,  which  could  receive  recognition  in  a  court  of 
equity.  The  chancellor  sustained  the  first  defense,  and,  in- 
timating a  doubt  as  to  the  sufficiency  of  the  evidence  as  to 
title,  dismissed  the  bill.  We  do  not  decide,  at  this  time,  that 
a  parol  partition  of  lands  between  two  co-tenants,  followed  by 
less  than  ten  years  possession  in  conforujity  to  it.  will  be  suffi- 
cient to  bar  such  a  bill,  or  justify  its  dismissal. —  Yarhorough  v. 
AvanU  66  Ala.  526  ;  Browne  on  Stat.  Fr.  ^§  72,  75 ;  Code, 
1876,  §2121.  But  we  are  of  opinion,  that  the  decree  dismiss- 
ing the  bill  can  be  sustained  upon  the  second  ground  of  defense. 
We  are  inclined  to  believe,  from  the  evidence,  that  the  com- 
plainant had  no  title,  having  exchanged  his  undivided  interest 
in  these  lands  for  the  tract  conveyed  to  him  by  his  father, 
John  Berry,  in  April  of  the  year  1876.  It  is  admitted,  that 
complainant  never  owned  anything  but  an  equity  to  half  of 
the  lands  in  controversy,  the  legal  title  being  retained  in  the 
father,  by  mistake,  when  he  executed  the  deed  of  February, 
1872.  This  property  was  conveyed  to  him  as  an  advancement, 
valued  at  six  hundred  dollars,  at  the  same  time  that  similar 
advancements,  valued  at  a  like  sum,  were  made  to  Mrs.  Webb, 
and  other  children  of  the  grantor.  When  John  Berry  con- 
veyed the  second  tract  to  complainant,  in  1876  -which  is  also 
recited  to  be  an  advancement  valued  at  six  hundred  dollars — 
he  (the  said  Berry)  went  into  immediate  possession  of  the  tract 
in  controversy,  collecting  the  rents,  and  claiming  ownership  of 
the  complainant's  undivided  half  of  it;  and  simultaneously  the 
complainant  himself  took  possession  of  the  other  tract  con- 
veyed by  the  deed.  The  grantor,  about  the  same  time,  made 
a  second  deed  to  Mrs.  Webb,  conveying  to  her  individually  the 
same  interest  in  these  lands  which  was  intended  to  be  conveyed 
to  her  and  complainant  jointly  by  the  deed  of  1872.  There  is 
evidence  strongly  tending  to  prove  that  the  complainant  agreed 
to  surrender  the  latter  deed,  which  was  in  his  possession ;  and 
this  is  corroborated  by  the  suspicious  fact,  that  he  withheld  it 
from  the  record  until  the  death  of  his  father,  the  grantor, 
which  occurred  in  the  year  1881,  when  he  precipitately  had  it 
recorded.  The  whole  transaction  thus  presents  every  evidence 
of  an  intended  exchange  of  lands  There  are,  moreover,  many 
admissions  proved  to  have  been  made  by  coujplainant,  to  vari- 
ous persons,  at  different  times,  to  the  effect  that  he  and  his 
father  had  exchanged  lands;  and  like  declarations  of  the  father 
are  shown,  in  his  presence.     It  is  true  that  there  are,  also,  ad- 
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missions  of  the  father  that  the  exchange  was  only  of  the  rents ; 
and  the  complainant  testifies  to  this  as  a  fact.  A  careful  ex- 
amination of  the  testimony  satisfies  us,  that  all  the  facts  of  the 
case  better  harmonize  vvitli  the  theory,  that  the  parties  intended 
an  exchange  of  the  titles  of  the  lands,  and  not  a  mere  retention 
of  rents  during  the  life  of  Jolm  Berry,  as  is  contended.  The 
testimony  does  not  support  the  view,  that  the  deceased  intended 
a  double  portion  by  way  of  advancement  of  his  estate  to  the 
complainant;  his  declarations  to  that  effect  being  made  in  ex- 
treme old  age,  and  when  he  was  surrounded  by  influences 
which  tended  to  lessen  their  weight  as  credible  expressions  of 
intention.  We  are  of  opinion  that  the  complainant  has  made 
a  contract  to  part  with  his  equitable  title  to  the  lands  in  con- 
troversy, for  which  he  has  received  full  consideration;  and  the 
contract  of  sale  being  accompanied  by  an  exchange  of  posses- 
sions, clearly  referable  to  it,  he  has  no  title  which  will  justify 
the  relief  sought  by  the  bill. 

'1  he  decree  of  the  chancellor  dismissing  the  bill  is  affirmed. 


Cunningham  v,  Lindsay. 

Contest  of  C laim  filed  against  Insolvent  Estate. 

1.  Pending  suit,  as  claim  against  insolvent  estate;  time  of  filing,  and 
objections  to. — The  mere  pendenfry  of  an  action  against  the  administrator, 
at  the  time  an  estate  is  declared  insolvent,  does  not  take  away  the  juris- 
diction of  the  Probate  Court  to  adjudicate  the  claim,  nor  extend  the  time 
for  filing  objections  to  it.  The  plaintiff  may,  notwithstanding  the  sug- 
gestion of  insolvency,  proceed  to  trial  on  the  other  issues,  and  have  his 
judgment  certified  to  the  Probate  Court ;  but  he  is  not  required  to  do  so, 
and  may  at  once  file  his  claim  in  the  Probate  Court,  afterwards  dismiss- 
ing his  suit;  and  no  objections  being  filed  within  the  period  allowed  by 
the  statute  (Code,  §  2375),  the  claim  must  be  allowed. 

Appeal  from  the  Probate  Court  of  Colbert. 

Tried  before  the  Hon.  Joun  A.  Stef:le. 

In  the  matter  of  the  insolvent  estate  of  F.  C.  Vinson,  de- 
ceased, of  whicli  R.  B.  Lindsay  was  the  administrator,  and 
against  which  a  claim  was  filed  by  W.  Cunningham,  as  the  ad- 
ministrator of  the  estate  of  Hugh  C.  Leckey,  deceased,  which 
claim  was  contested,  in  the  name  of  the  administrator,  by  the 
distributees  of  the  estate.  The  estate  of  said  Vinson  was  re- 
ported insolvent  l)y  said  administrator  on  the  10th  August, 
1882,  and  was  declared  insolvent  by  the  court  on  the  11th 
September,  1882.     The  cUim  of  said  Cunningham,  as  admin- 
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istrator  of  Leckey,  which  was  filed,  duly  verified  by  affidavit, 
on  the  10th  April,  1883,  cousisted  of  a  proinissory  note  for 
$594.45,  executed  by  paid  Vinson,  dated  April  15th,  1874,  and 
payable  one  day  after  date  to  said  Cunninghaui  as  administra- 
tor. An  action  at  law  on  this  note  was  instituted  by  said  Cun- 
ningham, as  administrator,  on  the  19th  April,  1882  ;  and  that 
action  was  pending  when  the  estate  was  reported  and  declared 
insolvent.  The  defendant  in  the  action,  who  was  said  R.  B. 
Lindsay,  pleaded  the  statute  of  non-claim,  the  statute  of  limi- 
tations, payment  and  set-off;  and  afterwards  filed  a  special 
plea,  setting  up  the  declaration  of  insolvency.  On  the  17th 
March,  1884,  the  plaintiff  took  a  non-suit,  and  a  judgment  was 
so  entered  in  due  form.  No  objections  to  the  allowance  of 
the  claim  were  filed  in  the  Probate  Court  until  the  11th  July. 
1884.  The  ground  of  the  objections  then  filed  was,  that  the 
claim  was  barred  by  the  statute  of  limitations  of  six  years;  and 
the  pendency  of  the  action  in  the  Circuit  Court,  with  the  pro- 
ceedings and  judgment  therein,  was  set  upas  a  reason  why  the 
objections  were  not  filed  at  an  earlier  day.  The  plaintiff 
moved  to  strike  the  objections  from  the  file,  because  they  were 
not  filed  within  nine  months  after  the  declaration  of  insolvency  ; 
and  he  reserved  an  exception  to  the  overruling  of  his  motion. 
The  plaintiff  then  took  issue  on  said  objections,  ''which  were 
filed,  by  agreement,  by  way  of  pleas,"'  and  introduced  as  evi- 
dence his  claim  as  filed,  with  the  affidavit  verifying  it,  and  the 
declaration  of  insolvency ;  and  the  contestants  offered  in  evi- 
dence a  transcript  from  the  records  of  the  Circuit  Court,  show- 
ing the  proceedings  and  judgment  in  the  action  at  law,  as  above 
stated.  The  plaintiff  objected  to  the  admission  of  this  tran- 
script as  evidence,  on  the  ground  of  irrelevancy,  and  duly 
excepted  to  the  overruling  of  his  objection.  On  this  evidence, 
the  court  held  that  the  pendency  of  the  action  at  law,  and  the 
pleas  filed  in  defense  of  the  action,  "obviated  the  necessity  of 
filing  objections  to  the  claim  in  the  Probate  Court ;"  and  fur- 
ther holding  that  the  objections  were  filed  within  proper  time, 
and  were  well  taken,  rendered  a  judgment  disallowing  and 
rejecting  the  plaintiff's  claim.  The  plaintiff  duly  excepted  to 
this  ruling  and  judgment,  and  he  now  assigns  the  same  as  error, 
together  with  the  other  rulings  above  stated. 

Jas.  Jackson,  W.   L.  Braoo,  and  D,  D.  Shelby,  for  the 
appellant. 

Watts  &  Son,  and  J.  C.  Kumpk,  contra. 

CLOPTON,  J.— Under  the  statutes  prior  to  the  act  of  1843, 
the  effect  of  the  insolvency  of  an  estate,  judicially  ascertained, 
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was  to  transfer  to  the  Orpliaiis'  Court  tiie  exclusive  jurisdiction 
of  ail  claims  against  the  estate,  and  to  ahate  all  suits  on  such 
claims  against  the  personal  representatives,  pending  at  the 
time  of  the  declaration  of  insolvency. — Edwards  v.  (ribbs,  11 
Ala.  292.  B.v  the  twelfth  section  of  the  act  of  1843,  which 
has  been  condensed  and  incorporated  in  the  subsequent  Codes, 
and  is  contained  substantially  in  sections  2579  to  2581,  inclu- 
sive, of  the  Code  of  1876,  a  pending  suit  does  not  abate,  but 
the  personal  representative  may  plead  specially  that  the  estate 
has  been  declared  insolvent;  and  in  such  case,  the  other  issues 
must  be  tried,  and  a  judgment  rendered  thereon.  If  such 
judgment  is  for  the  plaintiff,  no  execution  must  issue,  if  it  is 
shown  to  the  court  that  the  estate  has  been  declared  insolvent ; 
but  an  order  must  be  made,  that  the  judgment  be  certified  to 
the  proper  Probate  Court ;  and,  on  a  certified  copy  being  filed, 
the  same  must  be  allowed  as  a  claim  against  the  estate,  unless 
it  is  shown  to  have  been  obtained  by  collusion. 

It  is  insisted,  that  the  effect  of  the  present  statutes  is,  to 
require  the  Circuit  Court,  when  the  suit  is  there  pending,  to 
retain  jurisdiction,  try  the  issues,  and  adjudicate  the  justness 
and  validity  of  the  claim ;  and  that  they  debar  the  plaintiff 
from  dismissing  his  suit,  and  transferring  the  claim  to  the  juris- 
diction of  the  Probate  Court  for  adjudication ;  in  other  words, 
that  they  exclude  the  jurisdiction  of  the  Probate  Court,  of 
claims  the  subject-matter  of  pending  suits  in  the  Circuit  Court. 
The  vice  of  the  proposition  lies  in  a  misconception  of  the  pur- 
pose and  scope  of  the  act  of  1843.  With  a  view  to  secure 
speedy  and  inexpensive  settlements  of  insolvent  estates,  ex- 
clusive jurisdiction  of  all  claims  was,  by  previous  statutes, 
vested  in  the  Probate  Court.  Under  the  opei'ation  of  the 
statutes,  suits  that  had  been  properly  commenced  in  the  Cir- 
cuit Court,  when  the  estate  was  supposed  to  be  solvent,  were 
abated,  and  the  plaintiffs,  after  having  incurred  considerable 
costs  and  expense,  were  transmitted  to  another  forum,  and 
another  suit,  for  the  adjudication  of  their  claims.  The  act  of 
1843  was  designed  to  remedy  this  mischief;  and  the  remedy 
proposed  was,  to  restore  to  the  Circuit  Court  its  original  right 
to  retain  jurisdiction,  try  the  issues,  and  render  judgment,  not- 
withstanding the  decree  of  insolvency.  The  effect  is,  not  to 
take  from  the  Probate  Court  all  jurisdiction  of  claims,  on 
which  suits  are  pending,  but  the  exolusive  jurisdiction. 

The  statute  recp.iires,  in  terms :  "  Every  person,  having  any 
claim  against  the  estate  declared  insolvent,  must  file  the  same 
in  the  office  of  the  judge  of  probate,  within  nine  months  after 
such  declaration,  or  after  the  same  accrues."  As  the  result  of 
judicial  decision,  construing  the  statutes  in  pari  materia^  an 
exception  has  been   allowed  in  favor  of  claims,  the  subject  of 
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pending  suits. —  Thames  v.  Herbert^  61  Ala.  340.  The  excep- 
tion does  not  go  to  the  extent  of  dispensing,  under  any  and  ail 
circumstances,  with  the  statutory  requirement,  nor  does  it  post- 
pone the  time  in  which  clams  are  required  to  be  tiled,  except 
in  the  event  the  validity  and  the  amount  of  the  claim  are  ju- 
dicially ascertained.  A  pending  suit,  without  prosecution  to 
judgment,  does  not  bring  the  claim  within  the  exception. 
Pipki7i  V.  Hewlett,  17  Ala.  291.  A  dismissal  of  the  suit  with- 
draws the  claim  from  the  benefit  of  the  exception,  and  a  failure 
to  file  it  within  the  statutory  time  will  operate  a  perpetual  bar. 
The  declaration  of  insolvency  does  not  aflFect  the  jxiuding  suit, 
further  than  a  special  plea  may  be  interposed,  and  to  prevent 
the  issue  of  execution  ;  a  different  mode  of  obtaining  payment 
of  the  judgment  being  provided.  The  suit  progresses  in  all 
other  respects,  and  with  the  same  rights  secured  to  the  parties, 
as  if  the  estate  were  solvent.  The  plaintiff  has  the  right  to 
dismiss  the  suit,  and  the  statute  does  not  require  the  Circuit 
Court  to  retain  it,  against  the  plaintiff-'s  right  of  dismissal. 
Exclusive  jurisdiction  of  all  claims  having  been  previously  con- 
ferred on  the  Probate  Court,  and  the  exclusive  jurisdiction,  as 
to  a  certain  class  of  claims,  having  been  taken  away  by  a  sub- 
sequent statute,  without  prohibiting  all  jurisdiction,  the  opera- 
tion of  the  statutes  is,  to  confer  on  the  Probate  Court  exclusive 
jurisdiction  of  all  claims  on  which  suits  are  not  pending,  and 
concurrent  jurisdiction  of  claims  the  subject  of  pending  suits 
in  other  tribunals ;  and  the  rules  are  applicable  which  govern 
in  cases  of  courts  of  concurrent  jurisdiction. 

In  McDougald  v.  Rutherford,  30  Ala.  253,  it  was  held,  that 
where  a  claim  was  filed  in  the  Probate  Court  against  an  insol- 
vent estate,  within  the  requisite  time,  and,  on  written  objections 
being  filed  within  the  prescribed  period,  an  issue  was  made  up 
and  tried,  the  parties  appearing,  a  judgment  disallowing  the 
claim  is  conclusive  on  the  plaintiff,  though  a  suit  upon  the 
claim  was  pending  in  the  Circuit  Court,  at  the  time  of  the  de- 
cree of  insolvency.  It  is  said  :  "  The  Circuit  Court  having 
first  obtained  jurisdiction  of  the  cause,  the  plaintiff,  by  inter- 
posing in  a  proper  manner  the  pendency  of  suit  in  that  court, 
might  have  defeated  the  proceedings  to  test  his  claim  in  the 
Probate  Court.  But  the  Probate  Court  uncpiestionably  had 
jurisdiction  of  the  subject-matter.  The  plaintiff  had  the  right 
to  file  his  claim  in  that  court,  and  prosecute  it  to  judgment, 
if  he  could." 

The  general  policy  of  the  law  is,  that  all  claims,  entitled  or 
claiming  to  share  in  the  distribution  of  the  estate,  shall,  at  the 
expiration  of  nine  months  after  the  declaration  of  insolvency, 
appear  on  tire  docket  of  the  Probate  Court,  subject  to  the  in- 
spection of  the  administrator  and  creditors.  There  are  statu- 
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tory  exceptions,  in  favor  of  infants  and  persons  of  unsound 
mind,  and  of  claims  which  have  not  accrued.  A  construction 
of  tiie  statutes,  whicli  contravenes  this  general  policy,  is  not 
warranted.  The  appellant  had  the  indisputable  right  to  tile 
his  claim  in  the  Probate  Court,  though  suit  thereon  was  pend- 
ing in  the  Circuit  Court ;  and  the  effect  of  such  filing  was  to 
give  the  Probate  Court  jurisdiction  of  the  claim.  Thereupon, 
the  appellant  had  the  right  to  obtain,  in  that  court,  the  allow- 
ance of  his  claim,  unless  prevented  by  proper  interposition.  It 
may  be,  that  the  administrator,  or  any  creditor  or  distributee, 
the  appellant  having  filed  his  claim  in  the  Probate  Court  dur- 
ing the  pendency  of  his  suit  in  the  Circuit  Court,  might  have 
defeated  the  trial  of  the  same  in  the  Probate  Court,  unless  and 
until  the  suit  in  the  Circuit  Court  was  dismissed,  by  filing  in  a 
proper  manner  written  ol)jections  to  further  proceedings  on  ac- 
count of  the  pendency  of  suit  in  that  court.  If  it  be  conceded 
that  the  proceedings  in  the  Probate  Court  could  have  been 
stayed,  the  effect  of  such  an  interposition  would  not  have  been 
an  abatement  of  the  filing  of  the  claim,  as  in  case  of  a  plea  of 
the  pendency  of  a  former  suit  on  the  same  cause  of  action. 
Such  effect  would  be  to  indirectly  defeat  the  claimant's  right 
to  file  his  claim,  which  is  independent  of,  and  unaffected  bya 
pending  suit  in  the  Circuit  Court.  If  the  appellant  had  pro- 
ceeded to  tr}^  the  issues  in  the  Circuit  Court,  and  judgment  had 
been  rendered,  it  would  have  been  conclusive  on  the  parties  in 
the  Probate  Court ;  but,  as,  in  the  exercise  of  a  legal  right,  he 
dismissed  his  suit  in  the  Circuit  Court,  his  claim  was  on  the 
same  footing,  and  in  the  same  condition  as  other  filed  claims ; 
and  if  no  objections  are  filed  within  twelve  months  after  the 
declaration  of  insolvency,  directed  to  the  merits  of  the  claim, 
its  allowance  is  a  right  secured  to  the  claimant  by  the  statute, 
unless  facts  subsequently  occur,  which  bar  the  the  demand,  or 
defeat  the  claimant's  right  to  share  in  the  distribution  of  the 
estate. — Thames  v.  Herbert^  supra  ;  Clark  v.  Knox,  70  Ala. 
607  ;  Eubanlcs  v.  Clark,  at  present  term.  The  dismissal  of  the 
suit  in  the  Circuit  Court,  after  the  expiration  of  the  time  for 
filing  objections,  does  not  bar  the  claim. 

The  statute,  in  express  terms,  requires  written  objections  to 
any  claim  filed  against  the  estate  to  be  filed  within  twelve 
months  after  the  declaration  of  insolvency.  To  extend  the 
time,  in  case  of  a  pending  suit  in  the  Circuit  Court,  to  twelve 
months  after  the  dismissal  of  the  suit,  would  be  judicial  legisla- 
tion. The  statute  does  not  limit  the  necessity  of  filing  objec- 
tions within  the  twelve  months  to  claims  required  to  be  filed. 
Its  terms  are,  "  may  object  to  the  allowance  of  any  claim  filed 
against  the  estate."  The  claim  of  the  appellant  was  filed  in  the 
Probate  Court,  within  nine  months  after  the  decree  of  insol- 
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rency  ;  and  the  administrator,  or  any  creditor  or  distributee, 
had  three  months  thereafter  in  which  to  tile  objections.  The 
right  of  the  appellant  to  dismiss  his  snit  in  the  Circuit  Court, 
and  the  contingency  of  its  dismissal,  required,  as  a  cautionary 
measure,  objections  to  be  tiled  in  the  Probate  Court,  withiti  the 
twelve  months,  so  as  to  try  the  issues  in  the  forum  of  the  claim- 
ant's election. 

We  do  not  construe  the  statement  in  the  record,  that  the  ob- 
jections were  "tiled  by  agreement  by  way  of  pleas,"  as  a  waiver 
of  the  time  within  which  the  objections  should  have  been  tiled. 
The  objections  had  been  previously  tiled,  and  a  motion  to  strike 
them  out,  because  not  filed  in  time,  was  made  and  overruled. 
To  obviate  the  necessity  of  preparing  regular  pleas  to  the  com- 
plaint tiled  by  appellant,  the  agreement  was  to  consider  the  ob- 
jections tiled  as  pleas.  Such  seems  to  have  been  the  under- 
standing of  the  parties,  and  of  the  probate  judge,  as  the  point 
was  not  made  in  the  Probate  Court. 

Reversed  and  remanded. 


Holden  v.  Rison  &  Co. 

Bill  in  Equity  for  Redemption^  hy  Judgment  Creditors. 

1.  Decree  in  chancery  for  sale  of  lands,  "  subject  to  mortgages." — In  a 
suit  by  judgment  creditors  of  the  hiisband,  seeking  to  set  aside  as  fraudu- 
lent a  convt'j'ance  of  lands  to  the  wife,  and  to  subject  the  land  by  sale  to 
the  satisfaction  of  their  judgments ;  subsequent  mortgagees  of  the  hus- 
band and  wife  having  intervened,  asserting  their  rights,  and  claiming 
protection  as  purchasers  for  valuable  consideration  without  notice ;  liehl, 
that  a  decree  m  favor  of  the  complainants,  ordering  the  lands  to  be  soKl 
"  subject  to  the  said  mortgages,"  was  a  recognition  and  determination 
of  the  validity  of  the  mortgages,  and  estopped  the  complainants  from  as- 
sailing their  validity,  in  a  subsequent  suit  seeking  to  redeem  from  the 
purchasers  at  the  sale  under  the  decree,  who  afterwards  succeeded  by 
purchase  to  the  rights  of  the  mortgagees. 

2.  liedi'inption  of  real  estate;  what  are  "  lawful  charges;"  sale  under 
power  in  mortgage. — If,  in  such  case,  the  mortgages  had  not  been  fore- 
closed, at  the  time  the  decree  ordering  the  sale  was  renderetl,  by  a  sale 
under  the  powers  therein  contained,  their  validity  being  thus  recognized 
by  the  decree,  they  constituted  a  "  lawful  charge  "  on  the  property, 
which  the  judgment  creditors,  seeking  to  redeem,  were  required  to  pav  or 
tender;  and  if  they  ha<i  been  thus  foreclosed,  whereby  the  equity  of  re- 
demption was  cut  off,  and  only  a  statutory  right  of  redemption  remaine<l 
in  the  mortgagor,  the  i)urcha.sers  at  the  sale  under  the  decree  accjuired 
nothing  which  could  be  redeemed  by  a  judgment  creditor. 

3.  Bill  for  redemption  under  mortgage;  who  mag  file. — No  person  can 
come  into  a  court  of  eijuity  for  a  redemption  of  a  mortgage,  but  one  who 
is  entitled  to  the  legal  estate  of  the  mortgagor,  or  claims  a  subsisting  in- 
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terest  under  him  ;  and  where  the  husband,  as  trustee,  joins  with  his  wife 
in  a  mortgage  of  her  lands,  an  assignee  or  purchaser  from  him  can  not 
maintain  a  bill  to  redeem. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon,  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  31st  January,  1884,  by 
W.  M.  Holden  and  others,  as  judgment  creditors  of  Joseph  C. 
Bradley,  against  the  partners  composing  the  firm  of  William 
R.  Rison  ik  Co.,  a  partnership  doing  business  in  Huntsville  ; 
and  sought  to  redeem  a  tract  of  land,  which  the  defendants  had 
purchased  at  a  sale  made  by  the  register  in  chancery,  on  the 
5th  November,  1883,  und^r  a  decree  rendered  by  the  Chancery 
Court,  in  a  suit  therein  then  pending,  wherein  these  complain- 
ants and  others  were  plaintiffs,  and  said  J.  C.  Bradley  and  wife, 
with  others,  were  defendants.  The  chancellor  dismissed  the 
bill,  on  demurrer,  on  the  ground  that  its  allegations,  with  the 
exhibits,  showed  that  the  defendants  held  under  Mrs.  Isabella 
Bradley,  the  wife  of  said  Joseph  C.  Bradley,  and  that  he  had 
no  such  interest  in  the  land  as  authorized  his  judgment  credit- 
ors to  redeem.  The  complainants  appeal,  and  assign  this  de- 
cree as  error.     The  opinion  states  the  material  facts, 

Wati's  &  Son,  Jno.  D.  Brandon,  and  D.  D.  Shelby,  for 
appellants. 

Humes,  Gordon  &  Sheffey,  and  F.  P.  Ward,  contra. 

SOMERYILLE,  J.— The  bill  is  filed  by  certain  judgment 
creditors  of  Joseph  C.  Bradley,  to  redeem  a  tract  of  land,  or 
the  interest  of  said  Bradley  therein,  which  had  been  sold  under 
a  decree  of  the  Chancery  Court,  within  less  than  two  years  be- 
fore the  filing  of  the  bill.  The  legal  title  of  this  land  had 
been  vested  in  Mrs.  Bradley,  the  wife  of  the  debtor,  by  pur- 
chase at  a  Register's  sale.  Upon  a  bill  filed  by  the  appellants, 
and  also  upon  similar  bills  filed  by  other  creditors  of  Joseph  C. 
Bradley,  this  purchase  was  adjudged  to  be  fraudulent,  and  the 
land  was  condemned  to  be  sold  as  Bradley's  property ;  and  it 
was  sold  in  accordance  with  the  decree  of  the  Chancery  Court. 
It  was  purchased  by  the  defendants,  William  R.  Rison  &  Co., 
suhjecU  however^  to  two  mortgages.,  executed  by  Bradley  and 
wife  to  Fordyce  &  Rison  ;  one  of  which  was  executed  in  July, 
1872,  and  the  other  in  April,  1874.  The  main  difficulties  of 
this  case  arise  from  the  questions  touching  the  title  acquired 
under  these  mortgages,  to  which  the  defendants,  Rison  &  Co., 
have  succeeded  by  purchase  from  the  mortgagees. 

The  complainants,  in  their  offer  to  redeem,  recognize  the 
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validity  of  the  mortgage  of  April,  1874,  which  was  executed 
after  Mrs.  Jiradley  was  relieved  of  her  disabilities  of  coverture, 
by  special  legislative  enactment,  so  as  to  authorize  her  to  make 
such  a  conveyance.  They  oflfer,  therefore,  to  pay  the  amount 
of  this  incumbrance,  as  a  "lawful  charge"  upon  the  property, 
within  the  meaning  of  our  statutes  relating  to  the  subject  of 
redemption.  But  tliey  impugn  the  legal  liability  of  the  mort- 
gage of  July,  1872,  upon  the  ground  that  it  was  a  mortgage 
executed  by  a  niarried  woman,  upon  her  statutory  separate 
estate,  while  laboring  under  the  disabilities  of  coverture.  They 
insist  that,  for  this  reason,  it  was  void ;  and  no  offer  is  made  in 
the  bill  to  pay  it.  The  tender  for  redemption,  in  other  par- 
ticulars, is  conceded  to  conform  to  the  requirements  of  the 
statute.— Code,  1876,  §§  2877  et  seq. 

There  are  many  forcible  reasons  in  support  of  the  view  taken 
by  appellee's  counsel,  that,  in  a  case  liKe  the  present,  where 
real  estate  has  been  subjected  to  sale  as  the  property  of  a  fraud- 
ulent grantor,  the  right  to  redeem  the  property  belongs  to  the 
grantee,  and  to  his  judgment  creditors,  rather  than  to  the 
grantor  and  like  creditors  of  his.  But  we  do  not  propose  to 
enter  upon  the  discussion  of  this  point,  or  to  intimate  any  opin- 
ion in  reference  to  it,  as  the  case  can,  in  our  view,  be  better 
decided  upon  other  grounds.  It  is  sufficient  to  consider  the 
title  acquired  by  defendants  under  the  two  mortgages  executed 
by  Bradley  and  wife,  to  which  we  have  above  adverted. 

These  mortgages,  in  our  opinion,  are  to  be  taken  as  conclu- 
sively binding  on  the  appellants,  by  reason  of  the  decree  of  the 
Chancery  Court  rendered  in  September,  1880,  which. was  after- 
wards affirmed  on  appeal  to  this  court.  They  were  parties  to 
the  cause,  their  purpose  being  to  subject  to  sale  the  interest 
which  Joseph  C.  Bradley  had  in  these  lands,  if  any.  The 
mortgagees,  Fordyce  &  Rison,  were  also  parties  to  this  suit, 
having  intervened  for  the  sole  purpose  of  asserting  and  pro- 
tecting the  title  acquired  under  these  conveyances.  The  plead- 
ings show  that  the  validity  of  these  mortgages  was  one  of  the 
questions  fairly  coming  within  the  issues  to  be  tried  by  the 
chancellor;  and  that  it  was  not  only  necessarily  involved  in  the 
matter  adjudicated,  which  would  be  sufficient  without  more, 
but  that  it  was  actually  decided,  if  we  do  not  too  narrowly  con- 
strue the  lauffugage  of  the  chancellor's  decree.  This  decree 
adjudges,  that  the  land  in  controversy  "be  sold  stthject  to  two 
mortgages  executed  by  said  Bradley  and  wife,  one  on  the  third 
day  of  July,  1872,  and  the  other  on  the  fourteenth  day  of 
April,  1874,  to  secure  debts  therein  described,  to  Fordyce  & 
Rison."  In  that  cause,  it  was  competent  for  the  appellants  to 
assail  the  validity  of  these  mortgages  as  legal  incumbrances 
upon  the  land,  on  any  ground  they  desired.     This  right  they 
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waived,  and  the  court  pronounced  them  to  be  valid,  by  declar- 
ing that  the  property  prayed  to  be  sold  should  be  sold  "subject" 
to  them — which  must  be  construed  to  mean,  subject  to  the  title 
conveyed  by  them  as  valid  and  binding  conveyances.  The  ap- 
pellants having  failed  to  successfully  assail  this  decree  by  appeal, 
they  can  not  now  do  so  collaterally  in  another  suit.  The  case 
presents  a  clear  instance  of  estoppel  by  judgment,  being  res 
adjiidicata. — McDonald  v.  Mobile  Life  Ins.  Co.^  65  Ala.  358. 

The  validity  of  the  mortgages  being  assumed,  it  does  not 
affect  the  result  of  this  case,  whether  they  had  been  foreclosed 
under  power  of  sale,  when  the  decree  of  September,  1880,  was 
rendered,  or  not.  If  no  foreclosure  had  taken  place,  they  con- 
stituted such  incumbrances  upon  the  premises  as  to  come 
within  the  signification  of  "lawful  charges,"  as  this  phrase  is 
used  in  the  statute.— Code,  1876,  §§  2879,  2881.  In  constru- 
ing this  statute,  in  Grigg  v.  Banks,  59  Ala.  311-317,  the  fol- 
lowing language  was  used  :  "  The  word  charge  is  of  very 
large  signification,  and  in  the  statute  its  proper  signification  is, 
every  lien,  or  incumbrance,  or  claim  the  purchaser  may  have 
upon  the  premises,  and  for  which,  at  law  or  in  equity,  he 
would  be  entitled  to  hold  the  lands  as  security,  or  to  the  satis- 
faction of  which  a  court  of  equity  would  condemn  them." 
Parmer  v.  Parmer,  74  Ala.  285  ;  Cramer  v.  Watson,  73  Ala. 
127.  We  need  not  decide  that  an  incumbrance,  put  upon 
lands  by  a  stranger  or  outsider,  is,  or  can  be  regarded,  as  a  law- 
ful charge  within  the  meaning  of  this  statute.  This  is  not  a 
case  of  that  kind.  The  mortgage  in  question,  it  is  true,  is 
primarily  the  act  of  Mrs.  Bradley;  yet  it  is  executed  by  the 
consent  of  her  husband,  the  judgment  debtor,  who  unites  with 
her  in  making  it — whether  strictly  as  a  grantor,  or  for  the  pur- 
pose of  giving  legal  validity  to  the  instrument  by  evincing  his 
written  consent,  it  does  not  seem  to  us  to  be  material.  Mr. 
Bradley  was  privy  to  its  execution,  and  the  Chancery  Court 
has  by  its  decree,  to  which  the  appellants  were  parties,  declared 
it  a  lawful  incumbrance  upon  the  premises,  to  the  satisfaction 
of  which  these  lands  could  be  condemned.  The  mortgagees 
were  purchasers  from  a  fraudulent  vendee,  but  they  were  bona 
fide  purchasers,  without  notice  of  the  fraud ;  and  it  was  only 
on  this  principle  that  the  validity  of  their  mortgages  could 
have  been  sustained.— Allen  v.  Maury  cb  Co.,  %Q  Ala.  10; 
Thames  v.  Reinbert,  63  Ala.  561. 

If  it  be  insisted  that  the  mortgagees  had  foreclosed  their  two 
mortgages,  at  the  time  of  the  rendition  of  the  decree  of  the 
Chancery  Court  in  September,  1880,  the  legal  effect  of  the 
transaction  is  not  varied,  so  far  as  to  militate  against  the  con- 
clusion which  we  have  reached.  The  effect  of  such  fore- 
closure, even  by  a  sale  of  the  premises  under  a  power  of  sale 
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conferred  in  the  mortgages,  wonld  be  to  cot  off  and  bar  the 
equity  of  redemption,  and  reduce  it  to  a  mere  statutory  right  of 
redemption  after  the  lapse  of  two  years,  at  least  in  ordinary 
cases. — Comer  v.  Sheehan^  74  Ala.  452.  This  would  leave  in 
Joseph  C.  Bradley  no  interest  which  was  the  subject  of  sale 
under  execution  or  decree  of  the  Chancery  Court,  such  statu- 
tory right  of  redemption  not  being  property,  but  a  mere  priv- 
ilege.—  Childress  V.  Monette^  54  Ala.  317.  In  this  aspect  of 
the  case,  the  defendants  having  purchased  no  interest  in  the 
lands  at  the  Register's  sale  made  in  November,  1883,  because 
Bradley,  the  judgment  debtor,  had  none,  there  is  nothing  for 
appellants  to  redeem. 

It  is  true  that  the  inference  may  be  drawn  from  the  record, 
that  the  mortgagees  purchased  at  their  own  sale,  which  they 
made  under  the  power,  and  that  such  sale  may  be  disaffinned 
at  the  election  of  the  mortgagor,  or  those  claiming  under  him, 
on  complaint  seasonably  expressed  in  a  court  of  equity.  But 
the  rule  is  settled,  that  "  no  person  can  come  into  a  court  of 
equity  for  a  redemption  of  a  mortgage,  but  he  who  is  entitled 
to  the  legal  estate  of  the  mortgagor,  or  claims  a  subsisting  in- 
terest under  him.'' — Rapier  v.  Gulf  City  Paper  Co.,  64  Ala. 
330 ;  2  Jones  Mortg.  §  1055.  The  mortgagor  here  is  Mrs. 
Bradley,  in  whom  was  the  legal  title  of  the  mortgaged  prop- 
erty, and  the  conveyance  itself  imports  that  she  is  the  owner, 
and  that  her  husband  unites  with  her  rather  as  husband  and 
trustee  than  strictly  as  a  grantor.  The  complainants  neither 
aver  nor  prove  any  privit}'  of  title  from  her,  and  hence  they 
can  not  claim  any  right  or  favor  under  the  operation  of  this 
principle. 

These  views  are  conclusive  of  the  case,  and  it  is  needless 
therefore  to  consider  other  questions  presented  in  argument. 
The  decree  of  the  chancellor  dismissing  the  bill  is,  in  our  opin- 
ion, free  from  error,  and  must  be  affirmed. 


Wagnon  v.  Keenan. 

Action  on  Promissory  Note,  by  Assignee  against  Maker. 

1.  Waiver  of  exemptions. — A  waiver  of  all  exemptions,  contained  in  a 
promissory  note,  though  inoperative  as  to  the  homestead  (Code,  ^  2848), 
18  valid  and  etTectual  as  to  personal  property. 

2.  When  appeal  iies. — When  the  minute-entry,  as  set  out  in  the  record, 
recites  only  the  verdict  of  the  jury,  and  the  award  of  an  execution  thereon, 
the  appeal  will  l)e  dismissed  hy  the  court,  ex  mero  motu,  because  there  i§ 
no  judgment  which  will  support  it. 
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Appeal  from  the  Circuit  Court  of  Colbert. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  action  was  brought  by  James  E.  Keenan,  against  John 
Wagnon,  and  was  commenced  on  the  12th  February,  1884. 
The  cause  of  action,  as  set  out  in  the  original  complaint,  was  a 
"waive  note"  executed  by  the  defendant,  dated  the  4th  Feb- 
ruary, 1878,  and  payable  one  day  after  date,  to  Keenan  &  Co.; 
but,  in  the  amended  complaint,  a  count  was  added  on  another 
note  under  seal,  signed  by  the  defendant  and  one  A.  J.  Wag- 
non, dated  March  21st,  1879,  payable  one  day  after  date,  to  the 
order  of  Keenan  &  Co.  The  first  note  contained  a  waiver  of 
exemptions,  expressed  in  these  words:  "I  waive,  as  against 
this  note,  all  rights  of  exemption  to  real  and  personal  property, 
under  the  constitution  and  laws  of  Alabama;"  and  the  second 
contained  a  similar  waiver,  signed  by  both  of  the  makers.  The 
only  judgment  shown  by  the  record  is  in  these  words:  "Came 
the  parties,"  &c.,  "and  issue  being  joined,  thereupon  came  a 
jury,"  ifec,  "  who,  on  their  oaths,  do  say,  we,  the  jury,  find  for 
the  plaintiff,  and  assess  his  damages  at  $247.90,  besides  costs; 
for  which  let  execution  issue.  And  it  appearing  that  the  de- 
fendant, in  the  note,  the  basis  of  this  suit,  waived  the  exemp- 
tions secured  to  him  by  law  and  the  constitution,  it  is  ordered' 
that  the  clerk  indorse  said  waiver  on  said  execution."  The  de- 
fendant appeals,  and  assigns  various  errors ;  and  there  is  a 
joinder  in  error  by  the  appellee. 

James  Jackson,  for  appellant. 

J.  T.  Kirk,  contra. 

CLOPTON,  J. — The  waiver  of  of  exemptions  in  the  bond 
sued  on  extends,  in  terms,  to  real  and  personal  property.  As  a 
waiver  of  the  homestead,  it  is  inoperative,  by  reason  of  the 
mandatory  provision  of  the  statute,  that  when  the  waiver  relates 
to  realty,  it  shall  be  made  by  a  separate  instrument  in  writing. 
This,  iiowever,  does  not  render  the  entire  waiver  invalid  and 
inoperative.  If  the  waiver  clause  in  the  bond  can  not  operate 
to  the  extent  designed  by  the  parties,  it  must  be  made  to  operate 
as  far  as  possible  to  effectuate  their  intention.  The  clause  is 
operative  as  a  waiver  of  the  exemptions  of  personal  property. 
Neely  v.  Henry,  63  Ala.  261 ;  Terrell  v.  llurst,  76  Ala.  588. 
The  proper  judgment-entry  in  such  case  will  be  found  in  Brown 
V.  Leitch,  60  Ala.  313. 

The  appeal  must  be  dismissed.  The  verdict  of  the  jury  is 
sent  up  with  the  record,  but  there  is  no  judgment  rendered  by 
the  Circuit  Court  thereon.  The  plaintiff,  in  whose  favor  the  ver- 
dict was  returned,  can  not  proceed,  until  he  has,  by  motion  to 
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the  Circuit  Court,  judgment  rendered  on  the  verdict,  nunc  pro 
tunc, — Hall  v.  Cannon^  9  Por.   274.     There  is  no  judgment 
which  we  can  affirm,  reverse,  or  amend  without  a  reversal;  and 
we  are  compelled  to  dismiss  the  appeal,  ex  mero  motu. 
Appeal  dismissed. 


Acklen  r.  Goodnian. 

BUI  in  Kipiity,  in  matter  of  Probate  of  Will,  Administration, 
and  Settlement  of  Decedeiifs  Estate. 

1.  Probate  of  wills;  jurisdiction  of  Probate  Courts. — In  the  probate  of 
wills,  as  well  as  the  grant  of  letters  testamentary  or  of  administration, 
the  Probate  Court  not  only  has  exclusive  jurisdiction,  but  possesses  all 
the  powers  and  attril)utes  of  a  court  of  jjeneral  juri8<iicfion  ;  and  everj' 
intendment  will  l>e  indul};e<I  in  favor  of  its  rightful  exercist*  of  the  juris- 
diction, while  nothing  will  be  presumed  against  the  regularity  and  legality 
of  its  action. 

2.  Same;  transcript  of  record. — A  transcript  from  the  records  of  the 
Probate  Court,  which  contains  only  a  copy  of  the  will,  and  an  affidavit 
of  the  subscribing  witnesses,  made  before  the  judge  of  probate,  as  to  its 
due  execution,  not  followed  by  any  order,  decree  or  judgment  of  the 
court,  does  not  show  a  probate  of  the  will. 

3.  Same;  notice  of  application  for  probate;  appointment  of  guardian 
ad  litem  for  infants;  trial  bij  jury,  of  contest. — \V  lien  the  probate  of  a 
will,  or  of  parts  only  of  the  paper  purporting  to  be  a  will,  is  collaterally 
attacked,  it  is  not  necessary  that  the  record  shall  affirmatively  show 
notice  of  the  application,  the  appointment  of  a  guardian  ad  litem  for  the 
infants,  or  the  summoning  or  waiver  of  a  jury :  in  the  absence  of  averment 
and  proof  to  the  contrary,  the  proceedings  in  these  several  matters  will 
be  presumed  to  have  been  regular. 

4.  Srltlement  of  decedent' n  estate  in  equity;  averments  of  bill. — When  a 
bill  seeks  to  compel  a  final  settlement  of  a  decedent's  estate,  it  must 
aver  or  show  that  the  estate  is  ready  for  a  final  settlement. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  18th  March,  1881,  by 
Mrs.  Hattie  M.  Acklen,  the  widow  of  Theodore  Acklen,  de- 
ceased, and  their  children,  against  Mrs.  Corinne  A.  Goodman, 
her  husband  and  her  child,  and  against  Charles  W,  Halsey,  as 
the  administrator  dehonis  non  of  the  estate  of  William  Acklen, 
deceased,  who  was  the  father  of  said  Theodore  Acklen  and 
Mrs.  Goodman  ;  and  sought  to  set  aside  and  annul  the  probate 
of  a  paper,  or  specified  parts  thereof,  as  the  last  will  and  testa- 
ment of  said  William  Acklen,  as  granted  and  declared  by  the 
Probate  Court  of  Madison  on  the  4th  December,  1872,  to 
establish  the  entire  paper  as  his  will,  and  to  have  the  estate 
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administered  and  distributed  under  its  provisions.  The  cause 
being  submitted  for  decree,  as  tlierein  recited,  "on  the  bill  of 
complaint,  answer  of  defendants  Walter  A.  Goodman  and 
Corinne  A.  Goodman,  and  exhibits,  being  a  transcript  from  the 
order  of  the  Probate  Court  of  Madison  county  probating  the 
will  of  William  Acklen,  deceased,  and  a  copy  of  said  will,  &c.," 
the  chancellor  dismissed  the  bill,  holding  that,  "  under  such 
facts  and  statements  as  are  made  in  the  bill,  the  jurisdiction  of 
the  Probate  Court  is  original  and  exclusive,  and  its  decree  is 
tinal  and  conclusive."  The  complainants  appeal  from  this 
decree,  and  here  assign  it  as  error. 

R.  E.  Spragins,  for  the  appellants. 

D.  D.  Shelby,  and  R.  W.  Walker,  contra. 

STONE,  C.  J. — The  controlling  purpose  of  the  present  bill 
is,  to  set  up  and  establish,  as  valid,  an  alleged  probate  of  the 
will  of  William  Acklen,  deceased,  charged  to  have  been  granted 
June  8,  1872,  and  to  set  aside  and  annul,  as  improperly  granted, 
a  probate  of  parts  of  tlie  same  will,  granted  in  December,  1872. 
The  estate  has  been  administered  under  the  probate  ordered 
and  decreed  in  December;  and  a  second  purpose  of  the  bill  is, 
to  have  the  estate  administered  and  distributed  under  the  alleged 
probate  of  June  8,  1872.  In  the  probate  of  wills,  and  in  grant- 
ing letters  testamentary  and  of  administration,  the  Probate 
Court  has  not  only  exclusive  jurisdiction,  but  has  all  the  powers 
and  attributes  of  a  court  of  general  jurisdiction.  Every  intend- 
ment will  be  indulged  in  favor  of  its  rightful  exercise  of  the 
power,  and  nothing  will  be  presumed  against  the  regularity  or 
legality  of  its  action,  which  the  record  does  not  affirmatively 
show  to  be  so. — 2  Brick.  Dig.  530,  §  83 ;  McGreim  v.  McGrews, 
1  St.  &  P.  30 ;  Hardy  v.  Hardy,  26  Ala.  524 ;  Beslonde  v. 
James,  29  Ala.  92 ;  Hall  v.  Hall,  47  Ala.  290 ;  Goodman  v. 
Winter,  64  Ala.  410 ;  Matthews  v.  McDade,  72  Ala.  377. 

We  find  no  note  of  testimony  in  the  present  transcript ;  but 
the  final  decree  of  the  chancellor  recites,  that  the  "  cause  was 
submitted  for  decree,  on  the  bill  of  complaint,  answer  of  de- 
fendants, Walter  A.  Goodman  and  Corinne  A.  Goodman,  and 
exhibits,  being  a  transcript  from  the  order  of  the  Probate  Court 
of  Madison  county,  probating  the  will  of  William  Acklen,  de- 
ceased, and  a  copy  of  said  will."  The  bill  dispensed  with  sworn 
answer,  and  the  answers  were  put  in  without  oatii.  What  is 
called  exhibit  "  A.  ^."  to  the  bill,  is  in  no  sense  a  probate.  It 
is  but  a  copy  of  the  will,  with  the  joint  affidavit  of  Weeden 
and  Binford,  describing  themselves  as  subscribing  witnesses, 
bearing  date  June  8,  1872,  and  testifying  to  its  due  execution 
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by  Acklen,  the  testator.  No  order  of  the  court  is  shown  to 
have  been  made  thereon,  nor  any  action  taken  upon  said  affida- 
vits. So,  the  transcript  from  tlje  Probate  Court  lias  no  cer- 
tificate attaciied,  and  we  can  not  know  what  preceded,  or  fol- 
lowed it,  if  any  thing.  The  record  is  silent  on  that  subject. 
It  bears  date  December,  1872,  relates  to  the  estate  of  William 
Acklen,  deceased,  and  recites,  "  This  day  came  the  parties,  by 
attorneys,"  &c.     It  then  proceeds  to  declare,  that  certain  named 

f)arts,  or  items  of  said  testamentary  paper,  are  proven,  estab- 
ished  and  probated,  as  the  last  will  and  testament  of  the  said 
William  Acklen,  and  orders  that  letters  testamentary  be  issued 
to  the  executor  named. 

We  infer  from  some  averments  in  the  bill,  and  from  the  ar- 
gument of  counsel,  that  an  effort  was  made  to  show  there  was 
no  notice  given  of  the  application  to  probate  the  will,  and  that, 
on  the  trial,  the  infant  legatees  were  not  represented  by  guar- 
dian ad  I'ltein.  It  is  true  that  the  alleged  transcript  from  the 
Probate  Court,  found  in  this  record,  fails  to  show  notice,  and 
fails  to  show  there  was  a  guardian  ad  litem  for  the  infants.  It 
is  equally  true  that  it  fails  to  show  these  preliminary  duties 
were  omitted.  lender  the  rule  as  to  intendments  declared  above, 
we  feel  bound  to  presume  on  collateral  attack,  such  as  this,  that 
every  step  in  the  proceedings  was  regularly  taken,  which  the 
record  does  not  affirmatively  show  to  have  been  otherwise.  The 
same  rule  applies  to  the  alleged  absence  of  a  jury,  to  pronounce 
on  the  contest  of  the  will.— Code  of  1ST6,  §  2320;  MennlVs 
Heirs  V.  Morrissett,  76  Ala.  238  ;  Jaques  v.  Ilorton^  76  Ala.  432. 

The  averments  of  the  bill,  which  seek  to  raise  this  question, 
are  found  in  section  three.  It  avers  that  certain  papers  and 
citations  are  not  shown  in  the  Probate  Court.  This  is  not  the 
equivalent  of  an  averment  that  no  such  papers  ever  existed. 
They  may  liave  been  lost,  destroyed,  or  removed.  There  is, 
however,  an  averment  that  the  minors,  residents  of  the  county 
of  Madison,  were  not  made  parties  to  the  said  proceedings  by 
summons,  service,  and  acceptance  and  appointment  of  a  gu^ir- 
dian  ad  litem.  The  answer  to  this  averment  is  in  the  following 
language:  "  As  to  the  further  allegations  of  said  third  para- 
graph of  complainants'  bill,  these  respondents  are  not  advised, 
do  not  know,  and  can  not  further. answer."  So,  the  pleadings 
do  not  aid  the  proof,  which  is  otherwise  fatally  defective. 

In  what  we  have  said  above,  we  have  not  inquired  whether 
equity  w^ould  grant  the  relief  prayed,  if  the  averments  and 
proof  were  full.  We  decide  nothing  on  that  question. — See 
Glass  V.  Glass,  76  Ala.  312.  The  bill,  as  framed,  is  wholly  in- 
sufficient as  a  bill  simply  to  bring  the  administration  to  a  settle- 
ment.    It  does  not  aver  the  estate  is  ready  for  final  settlement. 

It  is  manifest  that  the  chief  purpose  of  this  suit  rests  on  the 
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postulate,  that  if  Mr.  Acklen's  will  liad  been  probated  in  its 
entirety,  Mrs.  Goodman  and  the  several  children  of  Theodore 
Acklen  would  have  taken  per  capita  and  equally  under  its  pro- 
visions. Without  intending  to  decide  this  immaterial  question, 
we  may  be  pardoned  for  expressing  grave  doubts,  if  such  is  its 
proper  interpretation. 

The  decree  of  the  chancellor  is  affirmed. 


McDonald  v.  Jacobs. 

Final  Settlement  of  Accounts  of  Deceased  Administrator. 

1.  Transactio7is  with,  or  statemenls  by  decedent;  who  may  testify  as  to. 
On  the  final  settlement  of  the  accounts  of  a  deceased  admmistrator,  be- 
tween his  personal  representative  and  the  administrator  de  bonis  non,  an 
heir  or  distributee  of  the  intestate's  estate,  being  presumptively  in- 
terested in  tlie  result  of  the  proceeding,  is  incompetent  to  testify  as  to 
any  transaction  with,  or  statement  by  the  deceased  administrator,  in  con- 
nection with  the  assets  of  the  estate  (Code,  §  3058),  unless  called  to  tes- 
tify by  the  opposite  party. 

2.  Conflict  between  judgment-entry  and  bill  of  exceptions. — As  to  mat- 
ters of  which  the  bill  of  exceptions  should  properly  speak — e.  g.,  the  rul- 
ing of  the  court  on  a  motion  to  exclude  evidence — its  recitals  must  con- 
trol the  contradictory  recitals  of  the  judgment-entry. 

3.  Re-taking  deposition,  without  order  of  court. — When  a  deposition  is 
re-taken  by  the  same  party,  without  an  order  of  court  allowing  it,  a  mo- 
tion to  suppress  it,  on  that  ground,  is  addressed  to  the  discretion  of  the 
court,  and  its  refusal  is  not  revisable  on  error. 

4.  Affidavit  for  deposition;  sufficiency  in  identifying  cause. — When  an 
affidavit,  made  by  the  attorney  of  H.  J.  as  administrator  of  S.  J.,  de- 
ceased, for  taking  a  deposition,  describes  the  cause  as  "a  cause  now 
pending  in  said  Probate  Court,  in  the  matter  of  the  final  settlement  of 
the  estate  of  S.  J.,  deceased  ;"  this  is  sufficient  to  identify  it  as  a  proceed- 
ing, then  pending  in  said  court,  for  the  final  settlement  of  the  accounts 
of  J.  M.,  deceased,  as  administrator  of  said  S.  J. 's  estate,  between  his 
personal  representative  and  said  H.  J.  as  administrator  ric  bonis  non; 
especially  in  the  absence  of  proof  of  any  other  cause  or  proceeding,  then 
pending  in  said  court,  with  which  it  might  be  confounded. 

5.  To  what  witness  may  testify.-^A  witness  can  not  be  asked,  nor  can 
he  be  allowed  to  state,  his  "  reasons  for  believing"  any  fact. 

6.  Proof  of  inventory  and  report  of  sale  by  administrator. — An  inven- 
tory or  report  of  sales,  made  by  an  administrator,  though  prima  facie 
sufficient  to  charge  him,  is  not  conclusive  against  him  ;  and  the  parties 
in  adverse  interest,  seeking  to  charge  him  or  his  estate,  may  prove  the 
facts  without  reference  to  the  inventory  or  report. 

Appeal  from  the  Probate  Court  of  Marshall. 
Tried  before  the  Hon.  Thos.  A.  Street. 
In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  James  II.  Moore,  deceased,  as  administrator  of  the 
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estate  of  Simon  Jacobs,  deceased  ;  l)etween  A.  J.  McDonald,  as 
the  administrator  of  said  Moore's  estate,  and  Henry  G,  Jacobs, 
as  administrator  ^/<?  ^>f>w/«  nmi  of  said  Simon's  estate.  During 
the  progress  of  the  trial,  or  hearing,  as  the  bill  of  exceptions 
states,  said  II.  G.  Jacobs  offered  one  Charles  Jacobs  as  a  wit- 
ness, who  was  a  son  of  said  Simon  Jacobs ;  and  to  whose  com- 
petency, "as  to  any  thing  that  was  done  by  said  James  H. 
Moore  at  the  sale  of  the  personal  propert}'  of  said  estate,  or 
what  said  Moore  said,  or  what  property  he  received  from  the 
home  place  of  said  Simon  Jacobs,''  Moore's  administrator  ob- 
jected, "  because  of  interest,  and  because  of  incompetency  under 
section  3058  of  the  Code."  The  court  overruled  the  objection, 
and  allowed  the  witness  to  testify  ;  to  which  ruling  Moore's  ad- 
ministrator excepted.  The  same  objection  was  made  to  the 
competency  and  testimony  of  said  II.  G.  Jacobs  as  a  witness 
for  himself,  and  an  exception  was  duly  reserved  to  the  over- 
ruling of  the  objection. 

Before  entering  on  the  trial,  Moore's  administrator  moved 
the  court  to  suppress  the  deposition  of  James  Bush,  which  had 
been  taken  on  interrogatories  and  cross-interrogatories ;  the 
principal  grounds  of  the  motion  being,  that  the  deposition  had 
been  before  taken  in  the  cause,  and  the  former  deposition  had 
not  been  suppressed,  nor  an  order  made  for  taking  it  a  second 
time ;  and  that  the  athdavit  did  not  sutiiciently  identify  the 
cause.  The  affidavit  was  made  by  one  of  the  "  attorneys  of 
said  H.  G.  Jacobs,  as  administrator  de  bonis  non  of  the  estate 
of  Simon  Jacobs,  deceased,"-  and  stated  that  said  Bush  "  is  a 
material  witness  for  contestant,  in  a  cause  now  pending  in  the 
Probate  Court  of  said  county,  in  the  matter  of  the  final  settle- 
ment of  the  estate  of  Simon  Jacobs,  deceased."  The  court 
overruled  the  motion  to  suppress,  and  an  exception  was  duly 
reserved  by  Moore's  administrator, 

Moore's  administrator  also  moved  to  suppress  the  answers  of 
this  witness  to  "the  3d,  4th,  12th,  27th-29th,  34th,  and  35th 
direct  interrogatories,"  to  which  objections  were  duly  inter- 
posed at  the  time  of  filing  cross-interrogatories.  These  inter- 
rogatories all  related  to  the  sale  of  property'  belonging  to  the 
estate  of  said  Simon  Jacobs,  made  by  said  Moore  as  admin- 
istrator, and  were  intended  to  show  the  amount  and  value  of 
the  property  that  went  into  the  hands  of  said  Moore ;  as 
shown  by  the  following:  (3.)  "Were  you,  or  not,  familiar 
with  the  property  of  said  Jacobs'  estate  at  that  time.'' 
(4.)  "Who  was  the  administrator  of  the  estate?"  (12.)  "Were 
you  present  at  the  sale?"  (13.)  "Give  your  estimate  of  the 
amount  of  property  sold."  (20.)  "Give  your  reasons  for  l)e- 
lieving  that  money  went  into  the  hands  of  the  administrator." 
The  answer  to  the  29th  interrogatory  was  :     "  I  have  no  reason 
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or  knowledge  of  my  own  that  he  had  any  money,  onlv  rumors 
were  that  he  had  plenty."  The  objection  specified  to  the 
29th  interrogatory  was,  that  it  called  '^*  for  illegal  evidence, 
being  matter  of  belief,  or  reasons  for  a  belief,  and  mere  hear- 
say;'' and  to  the  others,  principally,  that  they  called  for  "sec- 
ondary evidence  as  to  matters  of  which  there  is  higher  and 
better  evidence."  The  court  overruled  these  several  objections, 
and  Moore's  administrator  duly  reserved  exceptions. 

All  the  rulings  to  which  exceptions  were  thus  reserved,  with 
other  matters  which  it  is  unnecessary  to  notice,  are  now  assigned 
as  error. 

Uamill  »fe  LusK,  for  appellant. 

WissTOx  <fe  JoxEs,  contra. 

SOMERYILLE.  J.— The  witnesses,  Charles  Jacobs  and 
Henry  Jacol^s.  were  both  interested,  presumptively,  in  the  re- 
sult of  the  present  proceeding  before  the  probate  judge,  as 
heirs  of  Simon  Jacobs,  deceased.  They  were  incompetent, 
therefore,  to  testify  as  to  any  transaction  with,  or  statement  by 
the  decedent,  Moore,  whose  administrator  was  one  of  the  parties 
to  this  proceeding,  and  whose  estate  was  interested  in  the  result 
of  it.  We  have  uniformly  construed  section  3058  of  the  Code 
(1876),  to  embrace  within  its  scope  mere  heneficiaries^  who  are 
not  parties  to  the  record,  but  w!io  claim  as  heirs,  legatees,  or 
otherwise,  in  succession  under  a  decedent,  whose  personal  rep- 
resentative is  a  partv  to  the  snit  or  proceedings  under  review, 
unless  such  persons  are  called  to  testify  as  witnesses  by  the 
opposite  party. — Goodlett  v.  KeUy.  Ti  Ala.  213  :  Keel.  v.  Larkin, 
72  Ala.  493 :  Drew  v.  Simraons,  58  Ala.  463 :  McCrary  v. 
Ra^h,  60  Ala.  374:  Binford  v.  Dement,  72  Ala.  491 ;  Dudley 
r.  Steele,  71  Ala.  423.  The  court  erred  in  refusing  to  sustain 
the  objection  taken  by  appellant  to  the  comj>etency  of  each  of 
these  witnesses. 

The  judgment-entry  of  the  court,  it  may  be  proper  to  notice, 
recites  that  the  motion  to  exclude  these  two  witnesses  was  sus- 
tained ;  but  this  is  in  conflict  with  the  bill  of  exceptions,  and 
■  the  rule  is  settled,  that  as  to  matters  of  which  the  bill  ought  to 
speak,  its  statements  predominate  over  the  recitals  of  the  judg- 
ment—i^wr^f  X.  Bdl,  12  Ala.  33 : :  1  Brick.  Dig.  252,  §  139 ; 
Reyjiolds  v.  Tfte  Slate,  6S  Ala.  502. 

The  action  of  the  court  in  refusing  to  suppress  the  deposi- 
tion of  the  witness  Bush  was  free  from  error ;  the  whole  ques- 
tion being  one  within  the  discretion  of  the  court,  so  far  as  it 
was  affected  by  the  fact  that  a  previous  deposition  of  the  same 
witness  had  already  been  taken.     Where  a  deposition  is  retaken 
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by  the  same  party,  without  an  order  of  court  allowing  it  to  be 
done,  its  admission  or  rejection  is  discretionary  with  the  judge, 
and,  like  the  action  of  the  trial  court  in  permitting  a  witness  to 
be  recalled,  is  not  revisable  on  appeal. — Broadnax  v.  Sullivan, 
29  Ala.  32(1;  Ilerhert  v.  Hanrick,  16  Ala.  581;  Heater  v. 
Lumpkin,  4  Ala.  509;  Weeks  on  Depositions,  s^  535. 

The  affidavit  made  for  the  taking  of  this  deposition  was  siif- 
ticiently  certain  to  identify  the  cause  in  which  it  purported  to 
be  taken,  describing  it  as  "a  cause  now  pending  in  the  Probgte 
Court,  in  the  matter  of  the  final  settlement  of  the  estate  of 
Simon  Jacobs,  deceased  ;"  and  designating  the  affiant  as  an 
attorney  for  Henry  G.  Jacobs,  administrator  de  Itonis  non  of 
said  estate,  who  is  one  of  the  parties  to  this  cause.  No  other 
cause,  moreover,  is  shown  to  have  been  pending  in  the  court, 
with  which  this  could  be  confounded,  so  that  no  latent  ambi- 
guity is  shown  to  exist  in  the  subject  of  reference. 

The  objections  urged  to  the  various  interrogatories  and 
answers  in  the  deposition  of  Bush  were  properly  overruled,  ex- 
cept the  one  numbered  29.  This  called  for  the  witness'  '''■reason 
for  believing''''  a  certain  fact,  and  the  answer  given  was  equally 
irrelevant.  It  is  true  that  the  decedent,  being  himself  an  ad- 
ministrator, may  probably  have  made  out  an  inventory  of  the 
personal  property  which  went  into  his  hands  for  administra- 
tion ;  and  this  would  be  sufficient,  prima  facie,  to  charge  him 
on  settlement,  for  all  articles  enumerated  in  tt.  But  it  is  not 
conclusive,  even  as  against  him,  much  less  against  others,  who 
are  interested.  The  same  is  true  of  an  administrators  report 
of  sale  made  to  the  Probate  Court.  He  is  always  permitted  to 
show  errors  and  mistakes  in  such  documents.  These  papers 
can  not  be  regarded  as  binding,  in  any  manner,  upon  one  who, 
as  contestant,  seeks  to  charge  an  administrator  upon  settlement 
for  property  shown  to  have  gone  into  his  hands  and  belonging 
to  the  estate.  Such  contestant  may  prove  the  facts,  without 
any  reference  to  such  inventory  or  report ;  and  these  papers 
can  not,  therefore,  be  said  to  be  the  best  evidence  of  such  facts. 
The  matter  sought  to  be  proved  may  amount^  to  a  falsification 
of  the  papers. 

The  judgment  must  be  reversed,  for  the  error  above  advert- 
ed to;  and  we  do  not  consider  the  other  assignments  of  error, 
as  the  points  raised  are  not  likely  to  arise  upon  another  trial. 

Ke versed  and  remanded. 
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Barclift  v.  Treece. 

Aoiion  071  Promissory  Note^  payable  to  Committee  of  Lunatic. 

1.  Grant  of  administration ;  jurisdiction  of  Probate  Court  under  consti- 
tutional provisions. — In  the  grant  of  administrations,  the  jurisdiction  of 
the  Probate  Conrt  is  derived  from  constitutional  provisions, and  is  original, 
general,  and  unlimited ;  when  exercised,  the  presumption  is  indulged, 
that  the  court  previously  ascertained  the  existence  of  the  necessary  juris- 
dictional facts;  and  when  the  record  asserts  the  jurisdictional  facts,  the 
presumption  is  conclusive,  though  it  may  be  that,  when  the  record  is 
silent,  the  entire  want  of  jurisdiction  can  be  shown. 

2.  Same;  under  statutory  provisions. — This  general  grant  of  jurisdic- 
tion over  the  subject-matter,  conferred  by  constitutional  provisions,  is 
distributed  among  the  Probate  Courts  of  the  several  counties,  by  statu- 
tory provisions  designating  the  special  cases  in  which  each  may  act 
(Code,  ^  2349) ;  and  when  any  court,  in  the  exercise  of  this  jurisdiction, 
erroneously  adjudges  that  any  particular  case  is  within  its  local  jurisdic- 
tion, the  grant  of  administration  is  not  void,  but  may  be  avoided  by  a 
direct  proceeding  for  the  purpose. 

3.  Same;  what  are  "  assets  "  within  county. — A  promissory  note,  or 
other  chose  in  action,  on  which  a  suit  is  pending  when  the  plaintiff  dies, 
will  support  a  grant  of  administration  on  his  estate  by  the  Probate  Court 
of  some  county ;  and  the  validity  of  the  grant  can  not  be  assailed  by  the 
defendant,  on  the  ground  of  a  want  of  assets  in  that  county. 

4.  Foreign  grant  of  administration. — If  the  deceased  plaintiflf  was  in 
fact  domiciled  in  another  State  at  the  time  of  his  death,  and  letters  of  ad- 
ministration are  there  granted  on  his  estate,  the  foreign  administrator 
thereby  acquires  no  title  to  the  assets  here,  nor  any  right  to  revive  and 
prosecute  the  suit,  without  a  compliance  with  statutory  provisions  (Code, 
§§  2637-40) ;  and  any  arrangement  between  him  and  the  distributees,  for 
the  collection  and  distribution  of  the  estate,  can  not  bar  the  further  pros- 
ecution of  the  action  by  the  administrator  appointed  here. 

5.  Alteration  of  note  ;  special  plea  averring. — In  an  action  on  a  prom- 
issory note,  a  special  plea  of  non  est  factum  being  interposed,  averring 
a  material  alteration  in  the  date,  proof  of  the  signature  is  not  necessary 
to  the  admission  of  the  instrument  as  evidence  ;  if  there  is  a  suspicious 
alteration  on  its  face,  the  onus  is  on  the  plaintiff  to  explain  it ;  but,  if  not, 
the  onus  is  on  the  defendant  to  show  that  it  has  been  altered. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  in  the  name  of  James  A.  Reid,  who 
was  described  as  "  a  hmatic,  who  sues  by  his  next  friend,  S.  S. 
Walker,"  against  John  Reid  ;  was  commenced  on  the  5th  Sep- 
tember, 1874,  and  was  founded  on  a  bond,  or  promissory  note 
under  seal,  for  $1,405,  executed  by  the  defendant  and  one  A. 
(),  Walker,  who  was  not  sued.  The  instrument  sued  on  is  not 
set  out  in  the  record,  but  it  was  described  in  the  complaint  as 
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"  payable  to  J.  Felix  Walker,  committee  for  said  James  A. 
Reid,"  and  as  dated  the  10th  day  of  June,  1851,  or  (in  the  sec- 
ond count)  1857.  The  defendant  filed  a  special  plea,  verified 
by  affidavit,  alleging  that  the  instrument  sued  on  "  was  not  ex- 
ecuted by  him  at  the  time  it  purports  to  bear  date,  nor  by  any 
one  authorized  to  bind  him  ;  that  the  said  bond  has  been  changed 
and  altered,  without  his  authority  or  consent,  since  the  execu- 
tion and  delivery  thereof,  from,  to-wit,  the  10th  June,  1857,  to 
the  10th  June,  1851."  The  defendant  having  afterwards  died^ 
the  suit  was  revived  against  H.  II.  Barclift  as  liis  administrator: 
and  the  death  of  the  plaintiff,  said  James  A.  Reid,  being  after- 
wards suggested,  the  suit  was  revived  in  the  name  of  Daniel 
A.  Treece,  to  whom,  as  sheriff,  letters  of  administration  on  his 
estate  were  granted  by  the  Probate  Court  of  St.  Clair  county, 
but  at  what  time  the  record  does  not  show. 

The  defendant  administrator  appeared,  and  tiled  two  special 
pleas,  as  follows:  (1.)  That  said  James  A.  Reid  died,  intestate, 
in  South  Carolina,  where  he  resided  and  was  domiciled  ;  that 
he  left  no  assets  in  said  county  of  St.  Clair,  and  no  assets  of  his 
estate  were  afterwards  brought  into  said  county ;  that  the  Pro- 
bate Court  of  said  county  of  St.  Clair  had  no  jurisdiction, 
authority  or  right  to  appointthesheriff  of  said  county,  ex  ojffieio^ 
as  administrator  of  said  James  A.  Reid,  "  and  that  said  plaintiff, 
as  sheriff  as  aforesaid,  is  not  now,  and  never  was,  ex  ojjicio^  ad- 
ministrator of  said  decedent."  (2.)  That  said  James  A.  Reid  died 
in  South  Carolina,  where  he  resided,  intestate,  and  free  from 
any  debts,  claims  or  demands  against  his  estate ;  that  the  heirs 
at  law  and  distributees  of  his  estate  were  all  of  full  age  at  the 
time  of  his  death  ;  that  letters  of  administration  on  his  estate 
were  regularly  granted,  in  April.  1881,  by  the  proper  court  in 
South  Carolina  having  jurisdiction  of  his  estate,  to  James  A. 
Walker;  that  the  whole  estate  of  said  intestate,  including  the 
demand  here  sued  on,  has,  since  said  grant  of  administra- 
tion, "  been  fully  settled,  divided  and  distributed,  by  and 
among  the  said  heirs  and  distributees,  and  by  and  with  the 
consent  and  agreement  of  said  Walker  as  administrator; 
and  that,  as  a  part  of  said  settlement  and  distribution, 
the  demand  here  sued  on  was,  by  the  said  parties  in  iHterest, 
released  and  set  over  unto  Mary  P.  Johnson  and  others,  sole 
heirs  and  distributees  of  said  estate,  and  this  suit  was  agreed  to 
be  dismissed."  The  court  sustained  a  demurrer  to  each  of  these 
pleas,  and  the  cause  was  tried,  as  tlie  judgment-entry  recites, 
"on  issues  joined  ; "  but  the  bill  of  exceptions  states  that  it  was 
tried  "  on  tlie  following  pleas :  1st,  a  plea  averring,  in  general 
terms,  that  the  plaintiff  was  not  administrator  oi  said  James 
A.  Reid,  deceased ;  2d,  want  of  consideration  ;  3d,  the  special 
jilea  filed  by  the  defendant  in  liis  life-time,  averring  an  altera- 
34 
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tion  in  the  date  of  the  note  sued  on  ;  and,  4th,  a  plea  suggesting 
the  declaration  of  the  insolvency  of  said  estate,  wliich  was, 
however,  confessed  and  admitted  by  plaintiff." 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff  of- 
fered in  evidence  a  bond,  "  as  described  in  the  iirst  count  in  the 
complaint,  purporting  to  bear  date  June  10th,  1851" ;  and  the 
court  admitted  it,  against  the  defendant's  objection,  without 
any  proof  of  its  execution,  "  holding  and  ruling  that  said  special 
plea,  alleging  an  alteration  in  the  date  of  said  bond,  was  not  a 
plea  of  non  est  /actum,  and  did  not  put  plaintiff  upon  any 
proof  of  the  execution  of  said  bond;"  to  which  ruling  and 
action  the  defendant  duly  excepted.  The  plaintiif  read  in  evi- 
dence, also,  without  objection  on  the  part  of  the  defendant,  an 
indorsement  of  a  credit  on  said  bond,  and  the  letters  of  admin- 
istration granted  to  him  by  the  Probate  Qourt  of  St.  Clair 
county.  The  defendant  offered  to  prove  "  that  said  James  A. 
Reid  died,  intestate,  in  South  Carolina,  being  at  the  time  a  res- 
ident of  that  State ;  that  he  left  no  assets  in  said  county  of  St. 
Clair,  Alabama,  and  that  no  assets  of  his  estate  had  since  been 
brought  into  said  county."  The  court  excluded  this  evidence, 
on  tiie  plaintiff's  objection,  and  the  defendant  excepted.  This 
being  all  the  evidence,  "the  question  was  again  raised,  during 
the  argument,  as  to  the  sufficiency  of  said  special  plea;  but  the 
court  adhered  to  its  former  ruling,  and  held  that  said  plea  did 
not  put  plaintiff  upon  any  proof  of  the  execution  of  said  instru- 
ment ;  to  which  ruling  and  action  defendant  again  excepted." 

On  this  evidence,  the  defendant  requested,  in  writing,  the 
following  charges  to  the  jury :  (1.)  "If  the  jury  believe  the 
evidence,  they  must  find  for  the  defendant."  (2.)  "  The  jury 
must  find  for  the  defendant,  on  the  second  count  of  the  com- 
plaint, if  they  believe  the  evidence,  the  plaintiff  having  wholly 
failed  to  produce  any  such  bond  as  therein  described."  The 
court  refused  these  charges,  and  the  defendant  duly  excepted 
to  their  refusal ;  and  he  now  assigns  as  error  the  refusal  of  said 
charges,  and  the  several  rulings  of  the  court  on  the  pleadings 
and  evidence  above  stated. 

Hamill  &  Dickinson,  for  appellant,  cited  Coltart  v.  Allen, 
40  Ala.  155;  Bradhy  v.  Broughton,  30  Ala.  694;  Miller  v. 
Jones,  26  Ala.  247;  1  Wms.  Ex'rs,  377-8;  Whart.  Ev.  629. 

CLOPTON,  J. — The  action  was  brought  in  the  name  of  the 
plaintiff's  intestate,  who  was  a  lunatic,  by  his. next  friend,  to 
recover  on  a  bond,  executed  by  the  defendant's  intestate,  and 
payable  to  one  Walker,  "  committee  "  for  the  plaintiff.  The 
plaintiff  died  during  the  pendency  of  the  suit,  and  it  was  re- 
vived in  the  name  of  the  appellee,  as  his  personal  representa- 
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tive,  to  whom  adiniiiietration  was  committed  by  the  Probate 
Court  of  St.  Clair  county.  Tliereupon,  a  plea  was  interposed, 
negativing  the  existence  of  the  statutory  facts  wljicli  gave  that 
court  authority  to  grant  administration,  and  averring  that  it 
was  without  jurisdiction. 

The  jurisdiction  of  the  Probate  Court  in  the  grant  of  admin- 
istrations, being  derived  from  the  constitution,  is  original, 
general,  and  unlimited;  and  when  exercised,  the  presumption  is, 
that  the  court  previously  ascertained  the  existence  of  the  juris- 
dictional fact. —  Burke  v.  Mxdch^  OG  Ala.  568.  In  su|)port  of 
the  jurisdiction,  everything  which  the  record  does  not  disprove 
is  presumed,  and  the  presumption  is  conclusive  on  a  collateral 
attack,  when  the  record  asserts  the  jurisdictional  fact.  Rut, 
when  it  is  silent,  it  may  be  that  the  entire  want  of  jurisdiction 
can  be  shown. — Ihitchett  v.  Billingslea^  65  Ala.  16. 

The  constitutional  grant  confers  jurisdiction  over  the  subject- 
matter.  The  statute  (Code,  §  234J>)  designates  the  particular 
cases,  wherein  the  courts  have  authority  to  grant  jurisdiction 
within  their  respective  counties.  "The  original  and  general 
grant  relates  to  the  subject-matter,  while  the  statutory  authority 
concerns  special  cases  arising  under  the  constitutional  grant. 
When  there  is  no  subject-matter,  on  which  the  general  grant 
can  operate,  there  is  no  ground  of  jurisdiction  in  any  Probate 
Court  of  the  State ;  but,  when  there  is  a  subject-matter,  which 
gives  some  Probate  Court  in  the  State  jurisdiction,  and  the 
court  of  another  county  erroneously  adjudges  that  the  case  per- 
tains to  its  local  jurisdiction,  the  grant  of  administration  may 
be  avoided  by  a  direct  proceeding  for  that  purpose,  but  is  not 
void. — Coltart  v.  Allen^  40  Ala.  155.  The  difference  consists 
in  the  distinction  between  jurisdiction  of  the  subject-matter,  and 
local  jurisdiction  of  a  particular  case. 

The  bond  sued  on  constituted  assets  in  the  State,  sufficient  to 
give  jurisdiction  to  some  Probate  Court.  The  action  having 
been  brought  by  the  plaintiffs  intestate  in  his  life-time,  and 
administration  having  been  granted  by  the  Probate  Court  of 
St.  Clair  county,  though  it  may  have  been  erroneously  adjudged 
that  the  case  pertained  to  its  jurisdiction,  it  is  not  permissible 
for  the  defendant  to  assail,  in  this  suit,  the  validity  of  the  grant 
of  administration  to  the  plaintiff.  His  letters  of  administra- 
tion, under  such  circumstances,  are  conclusive  evidence  of  his 
authority  until  revoked,  and  exclude  every  other  Probate  Court 
from  jurisdiction,  and  extend  to  all  the  property  of  the  deceased 
in  this  State.— Code,  §  2376. 

The  letters  of  administration  granted  in  South  Carolina,  the 
domicile  of  the  decedent,  have  no  extra-territorial  operation. 
Without  compliance  with  the  provisions  of  our  statutes,  the 
foreign  administrator  has  no  authority  to  recover  or  receive 
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assets  located  in  this  State. — Hatchett  v.  Berney^  65  Ala.  39. 
No  title  to  the  personal  property  situated  here  is  cast  on  him 
or  the  distributees ;  and  no  arrangement  between  them  for  the 
distribution  of  the  estate,  including  the  bond  sued  on,  can  op- 
erate to  defeat  the  title  of  the  personal  representative  appointed 
in  this  State,  or  his  right  to  recover  the  personal  assets  in  this 
jurisdiction,  or  divest  the  domestic  court  of  jurisdiction  of  the 
administration.  The  suit  could  be  revived  and  prosecuted  only 
by  a  personal  representative,  and  such  arrangement  and  distri- 
bution do  not  bar  the  further  maintenance  of  the  action. 

When  'iion  est  factum^  denying  the  execution  of  the  instru- 
ment the  foundation  of  the  suit,  is  pleaded,  it  is  proper,  if  the 
instrument  is  correctly  described  in  the  complaint,  to  permit  it 
to  be  read  to  the  jury,  witlioutany  additional  evidence,  in  order 
that  the  plaintiff  may  offer  proof  of  its  genuineness,  or  that  it 
was  the  defendant's  act. — Catlin  v.  Gilden^  3  Ala.  536;  Mor- 
ris V.  Varner,  32  Ala.  499.  The  plea  filed  by  the  defendant's 
intestate,  though  in  legal  effect  a  plea  of  non  est  factum,  vir- 
tually admitted  the  genuineness  of  the  signature  to  the  bond, 
but  denied  its  validity,  or  that  it  was  the  defendant's  act  in  law, 
because  of  an  alleged  alteration  in  the  date.  It  is  unnecessary 
to  prove  what  is  admitted  by  the  plea.  In  such  case,  the  rules 
applicable  are  those  which  govern  in  cases  of  altered  instru- 
ments. If  a  suspicious  alteration  is  apparent  on  the  bond,  it  is 
incumbent  on  the  plaintiff  to  furnish  a  satisfactory  explanation  ; 
but,  if  it  is  not  apparent,  the  onus  is  on  the  other  party  to  show 
that  it  has  been  altered.  The  bill  of  exceptions,  which  pur- 
ports to  set  out  all  the  evidence,  does  not  state  there  was  any 
apparent  alteration.  Proof  of  the  signature  to  the  bond  was 
not  antecedent  and  preliminary  to  reading  it  to  the  jury.  The 
objection  to  its  introduction  was  prematurely  made.  If  addi- 
tional evidence  was  necessary,  and  not  offered,  the  question 
should  have  been  raised  by  a  motion  to  exclude,  or  by  a  charge 
on  the  effect  of  the  evidence. 

On  the  clear  and  uncontroverted  facts  shown  by  the  record, 
the  plaintiff  has  a  right  to  recover ;  and  as  it  affirmatively  ap- 
pears that  the  recovery  did  not  exceed  the  amount  to  which  he 
is  entitled,  the  refusal  of  the  second  charge  asked  by  defendant 
is,  if  erroneous,  error  without  injury. 

Affirmed. 
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Clements  &  Wife  v.  East.  Tenn.,  Va.  & 
Ga.  Kailroad  Co. 

Action  against  Railroad  Company^  for  Personal  Injuries. 

1.  Abandonment  of  special  plea. — When  a  demurrer  to  a  special  plea 
is  overruled,  and  a  demurrer  to  a  replication  thereto  is  sustained,  while 
the  bill  of  exceptions,  nurporting  to  set  out  all  the  evidence,  sHbws  that 
no  evidence  was  introuuced  as  to  the  issue  thus  presented,  this  court 
will  consider  the  defense  as  abandoned,  and  will  not  revise  the  ruUngs 
on  the  demurrer. 

2.  Liability  of  railroad  company,  Jor  injurieg  to  persons  or  property  by 
negligence  ;  burden  of  proof — The  liability  of  a  railroad  company  for 
damages  resulting  from  a  failure  to  comply  with  statutory  requirements, 
or  from  other  negligence,  whether  to  persons,  or  to  stock  or  other  prop- 
erty, is  the  same  (Code,.^^  1699, 1700) ;  but,  where  the  injury  is  to  stock 
or  other  property,  the  onus  of  showing  a  compliance  with  the  statutory 
requirements  is  imposed  on  the  railroad  company,  and  withoit  this  proof 
it  does  not  relieve  itself  of  the  imputation  of  negligence ;  but  the  statute 
does  not  extend  this  rule  to  actions  for  personal  injuries. 

3.  Contributory  negligence  as  defense. — The  court  does  not  assent  to 
the  proposition,  that  contributory  negligence  on  the  part  of  the  plain- 
tiff, though  proximate,  is  no  defense  to  the  action,  if  the  railroad  com- 
pany was  guilty  of  negligence,  or  omission  of  duty,  which  aided  in  bring- 
ing about  the  injury. 

Appeal  from  the  Circnit  Court  of  Talladega. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  Benjamin  A.  Clements  and  his 
wife,  Mrs.  Tempe  Clements,  against  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  Company,  to  recover  damages  for 
f)ersonal  injuries  sustained  by  Mrs.  Clements  through  the  neg- 
igence  and  carelessness,  as  alleged,  of  the  defendant's  agents 
and  servants  in  charge  of  an  engme  and  train  of  cars ;  and  was 
commenced  on  the  1st  March,  1882.  The  defendant  was  de- 
8cril)ed,  in  the  summons  and  complaint,  as  a  "  corporation 
created  and  existing  by  and  under  the  laws  of  the  State  of  Ala- 
bama, in  the  State  of  Alabama,  and  doing  business  in  said 
county  of  Talladega."  A  special  plea  of  nul  iiel  corporation 
was  interposed,  to  which  the  plaintiffs  demurred  ;  and  their  de- 
murrer being  overruled,  they  filed  a  special  replication,  to  which 
the  court  sustained  a  demurrer  on  some  of  the  grounds  assigned, 
but  overruled  it  as  to  others ;  and  the  cause  seems  to  have  been 
tried  on  issue  joined  on  the  plea  of  not  guilty. 

On  the  trial,  a  bill  of  exceptions  was  reserved  by  the  plain- 
tiffs, which  purports  to  set  out  "  substantially  all  the  evidence," 
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the  following  being  the  material  facts:  The  plaintiffs  resided 
in  Clay  county,  and  went  to  Talladega  for  the  purpose  of  selling 
some  chickens,  beef,  &c.,  which  were  carried  in  a  wagon 
drawn  by  two  oxen.  The  wagon  was  driven  by  one  Clark, 
while  plaintiffs  accompanied  it  in  a  buggy  drawn  by  a  mule. 
Not  finding  a  market  for  their  goods  in  the  town  of  Talladega, 
they  drove  out  among  the  suburbs,  and  were  overtaken  by  niglit 
before  their  return.  "  Returning  towards  the  town  by  the  pub- 
lic road  usually  travelled,  they  crossed  the  defendant's  said 
railroad  at  a  public  crossing  known  as  Parsons'  Crossing. 
Before  reaching  said  crossing,  a  train  of  cars  passed  on  defend- 
ant's road,  within  fifty  or  seventy-five  yards  ahead  of  them, 
having^a  head-light  burning,  ringing  the  bell,  and  blowing  the 
whistle,  as  required  by  law  ;  and  plaintiffs'  mule  being  unac- 
customed to  such  sights  and  sounds,  plaintiff  took  precautions 
against  trouble  with  the  mule,  by  getting  out  of  the  buggy,  and 
holding  him  until  the  train  passed."  Plaintiffs  then  crossed 
the  railroad,  and,  not  being  well  acquainted  with  the  road,  and 
the  night  being  dark,  they  determined  to  camp  out ;  the  place 
being  described  as  "an  open  grove,  within  fifty  to  seventy 
yards  of  said  railroad,  on  the  side  of  the  public  road,  and  about 
the  same  distance  from  Pm sons''  Crossing;''''  and  plaintiffs' 
evidence  tended  to  show  that  this  place  was  suitable  for  camp- 
ing, and  that  it  had  been  used  on  former  occasions,  by  other 
persons,  for  camping  purposes.  While  the  plaintiff  and  Clark 
were  making  preparations  for  camping,  and  were  trying  to 
catch  the  oxen,  which  had  gotten  loose,  Mrs.  Clements  was  left 
sitting  in  the  buggy,  holding  the  reins  in  her  hands  ;  and  while 
they  were  thus  engaged,  another  train  on  the  defendant's  road 
passed  by,  which  frightened  the  mule  ;  whereby  plaintiff's  wife 
was  jerked  out  of  the  buggy,  and  sustained  serious  injuries. 
Clark  and  tiie  plaintiff  testified  positively  that  this  train  had  no 
head-light  burning,  and  that  it  gave  no  signal  of  its  approach  ; 
while  an  engineer  of  the  road  testified,  as  a  witness  for  the  de- 
fendant, to  the  contrary. 

On  tiiis  evidence,  the  court  charged  the  jury,  "  that  even 
though  they  should  find,  from  the  evidence,  that  defendant 
was  negligent,  yet,  if  plaintiffs'  negligence  contributed  proxi- 
mately to  the  injury,  then  plaintiff  can  not  recover."  The 
court  charged  the  jury,  also,  at  the  written  request  of  the  de- 
fendant, as  follows :  (1.)  "The  failure  of  the  defendant  to  ring 
the  bell,  at  or  near  Pai'sons''  Crossing^  if  it  did  occur,  can  not 
be  complained  of  by  plaintiffs  in  this  action,  unless  said  failure 
did  actually  injure  Mrs.  Clements ;  and  this  matter  the  jury 
must  consider,  in  determining  how  and  in  what  manner  plain- 
tiffs' mule  wiis  injured."  (2.)  "  If  the  jury  believe,  from  the 
evidence,  that  the  plaintiffs'  negligence  and  want  of  proper 
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care  and  precaution  contributed  to  the  injury  to  Mrs.  Clements, 
then  phiintiffs  can  not  recover  in  this  action." 

The  plaintiffs  duly  excepted  to  each  of  these  charges,  and 
then  requested  the  following  charges,  in  writing :  1,  "If  the 
jury  find,  from  the  evidence,  that  Mrs.  Clements  was  injured 
as  alleged  in  the  complaint,  in  the  night-time,  and  within  forty 
or  lifty  yards  of  where  a  public  road  crosses  the  defendant's 
railroad ;  then  the  defendant  is  liable  for  the  injury,  unless  the 
jury  also  find,  from  the  evidence,  that  the  defendant's  agents 
and  servants  performed  all  the  requirements  imposed  by  the 
statute  upon  those  who  have  charge  of  an  engine  and  train  ap- 
proaching a  public  road  crossing  in  the  niglit-time;  and  the 
burden  of  showing  a  compliance  with  those  requirements  is 
npon  the  defendant."  (2.)  "If  the  jury  believe,  from  the  evi- 
dence, that  Mrs.  Clements  was  injured  as  alleged  in  the  com- 
plaint, in  the  night-time,  and  near  where  a  public  road  crosses 
the  defendant's  railroad  ;  then  no  question  of  contributory  neg- 
ligence arises,  or  can  be  considered  by  the  jury,  until  they  are 
first  satisfied,  by  the  evidence,  that  the  head-light  of  the  en- 
gine on  the  train  was  burning,  and,  in  addition  thereto,  that 
the  whistle  was  sounded,  or  the  bell  rung,  one-fourth  of  a  mile 
before  said  train  reached  said  crossing."  (3.)  "  In  the  employ- 
ment of  steam  as  a  motive  power,  railroad  companies  are  held 
to  the  exercise  of  extraordinary  diligence,  and  are  re(iuired  to 
employ  very  careful  and  prudent  men  ;  and  such  employees 
must,  in  the  management  of  such  motive  power,  exercise  extra- 
ordinary care  and  prudence,  to  prevent  damage  resulting  from 
its  use.  In  this  case,  if  it  appears  that  the  defendant's  em- 
ployees did  not  exercise  such  diligence  as  the  law  requires,  it 
would  not  relieve  the  defendant  from  liability  to  show  that 
plaintiffs  themselves  had  been  careless  or  imprudent."  (4.)  "  If 
the  jury  l>elieve,  from  the  evidence,  that  Mrs.  Clements  was 
injured  near  the  defendant's  railroad,  and  within  forty  or  fifty 
yards  of  Parsons'  Crossing;  and  that  said  crossing  is  where 
a  public  road  crosses  said  railroad  ;  and  that  Mrs.  Clements' 
injuries  were  caused  by  one  of  defendant's  trains  frightening 
the  mule,  and  causing  it  to  drag  her  from  the  buggy  ;  then, 
under  the  law,  it  is  the  duty  of  the  defendant  to  reasonably 
satisfy  the  jury,  by  the  evidence,  that  it«  servants  did  every 
thing  re<iuired  by  law  of  j)er8ons  in  charge  of  a  train  approach- 
ing a  piiblic  road  crossing ;  and  if  the  jury  believe,  from  the 
evidence,  that  the  injury  complained  of  was  inflicted  at  the 
place  above  stated,  and  in  the  night-time,  then  the  evidence 
must  show  to  the  satisfaction  of  the  jury  that  there  was  a 
head-light  burning  on  the  engine,  and  that  the  whistle  was 
sounded,  or  the  bell  rung,  one-fourth  of  a  mile  before  reaching 
said  crossing ;  and  if  the  defendant  has  failed  to  prove  thesQ 
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facts,  tlic  verdict  of  tlie  jury  must  be  in  favor  of  the  plaintiffs, 
for  sucli  sum  as,  in  the  opinion  of  the  jury,  they  are  entitled 
to    recover   on    account  of   tlie  injuries    received    by   Mrs. 
Clements." 

The  court  refused  each  of  these  charges,  and  the  plaintiffs 
excepted  to  their  refusal ;  and  they  now  assign  as  error  the 
charges  given,  the  refusal  of  the  several  charges  asked,  with 
the  adverse  rulings  on  the  pleadings,  and  several  rulings  on 
evidence  which  require  no  notice. 

Heflin,  Bowdon  &  Knox,  and  Parsons  &  Parsons,  for 
appellants. 

Bradford  &  Bishop,  contra. 

STONE,  C.  J. — There  was  a  plea  of  nid  tiel  corporation,  a 
replication  to  it,  and  a  demurrer  to  the  plea  and  to  the  replica- 
tion. The  Circuit  Court  made  some  rulings  on  these  plead- 
ings, but  it  is  unnecessary  to  consider  them.  The  bill  of 
exceptions  informs  us  it  contains  substantially  all  the  evidence, 
and  not  a  word  of  testimony  was  offered  on  this  issue,  nor  was 
there  any  ruling  of  the  court  given  or  asked  upon  it,  other 
than  that  upon  the  demurrers.  The  case  was  tried  precisely  as 
if  no  question  had  been  raised  on  the  name  of  the  corporation. 
This  line  of  defense  must  have  been  abandoned,  and  we  will 
not  consider  it. 

The  injury  complained  of,  it  is  contended,  was  inflicted  at 
or  near  a  public  road  crossing.  The  statute  (Code  of  1876, 
§  1699)  has  prescribed  certain  duties  to  be  performed  by 
officers  in  charge  of  trains,  when  approaching  or  passing  such 
public  road  crossing.  The  whistle  must  be  blown,  or  the  bell 
sounded,  one-fourth  of  a  mile  before  reaching  such  crossing, 
&c.;  and  if  it  be  in  the  night-time,  the  train  must  have  a 
head-light  burning.  It  has  been  several  times  decided  in  this 
court,  that  if  the  injury  is  done  at  a  public  road  crossing,  or 
other  place  specifically  mentioned  in  section  1699,  then  the 
railroad  does  not  relieve  itself  of  the  imputation  of  negligence, 
unless  it  proves  a  compliance  with  the  said  statutory  require- 
ments. Each  of  these  decisions,  however,  was  pronounced  in 
cases  where  loss  of,  or  injury  to  property,  was  the  cause  of 
action. — Nashville  dt  Decatur  E.  E.  Co.  v.  Comans,  45  Ala. 
437 ;  M.  cfe  0.  E.  E.  Co.  v.  Williams,  53  Ala.  595  ;  /^.  &  N. 
E.  E.  Co.  V.  Thompson,  62  Ala.  494  -,8.  (&  N.  E.  E.  Co.  v. 
Williams,  65  Ala.  74 ;  Ala.  Gr.  So.  E.  E.  Co.  v.  McAlpine, 
71  Ala.  545 ;  K  T.,  Va.  c&  Ga.  E.  E.  Co.  v.  Bayliss,  74 
Ala.  150. 

In  cases  of  injury  to  property,  at   points  on  the   railroad 
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other  than  those  at  which  the  whistle  is  required  to  be  blown, 
or  the  bell  sounded,  the  rule  is  different.  It  is  enough,  in 
such  cases,  even  if  there  be  a  failure  to  conform  to  regulations, 
or  if  those  in  charge  of  the  train  are  guilty  of  negligence,  if 
it  be  shown  that  such  injury  did  not  result  ironi  the  negligence 
of  the  road's  employees.  In  other  words,  unless  the  relation  of 
cause  and  effect  exist  between  the  negligence  and  the  injury, 
the  road  is  not  liable. — E.  T.,  Va.  d:  Ga.  R.  R.  Co.  v.  Bay- 
lis8,  75  Ala.  466 ;  Al^.  Or.  So.  R.  R.  Co.  v.  McAl^nne,  75 
Ala.  113;  M.  ib  C.  R.  R.  Co.  v.  Bihh,  37  Ala.  599;  Cook  v. 
R.  R.  Co.,  67  Ala.  533. 

The  statute,  however,  in  fixing  the  burden  of  proof,  makes 
a  distinction  between  injuries  to  property,  and  injuries  to  per- 
sons. Its  language  (Code,  §  1700)  is:  "A  railroad  company 
is  liable  for  all  damages  done  to  persons,  stock,  or  other  prop- 
erty, resulting  from  a  failure  to  comply  with  the  requirements 
of  the  preceding  section,  or  any  negligence  on  the  part  of  the 
company  or  its  agents;  and  when  any  stock  is  killed  or  injured, 
or  other  property  damaged  or  destroyed,  by  the  locomotive  or 
cars  of  any  railroad,  the  burden  of  proof,  in  any  suit  brought 
therefor,  is  on  the  railroad  company,  to  show  that  the  require- 
ments of  the  preceding  section  [1699]  were  complied  with  at 
the  time  and  place  when  and  where  the  injury  was  done." 
This  statute,  svhen  declaring  the  liability  of  railroads,  makes  it 
the  same  for  injuries  to  persons,  as  for  injuries  to  property.  It 
is  for  all  damages  done  to  either,  resulting  from  a  failure  to 
comply  with  statutory  requirements,  or  from  other  negligence. 
If  the  statute  had  stopped  here,  no  one  would  have  disputed 
the  proposition,  that  to  maintain  a  suit  for  damages  done  to 
either  person  or  property,  the  damage  or  injury  must  be  the 
resultant  of  negligence  or  want  of  care  on  the  part  of  the  rail- 
road employees.  There  must  have  existed  between  them  the 
relation  of  cause  and  effect.  But  the  statute  did  not  stop  here. 
It  proceeded  to  declare  on  whom  the  burden  of  proof  rested, 
and,  in  doing  so,  dropped  the  subject  of  persons,  and  confined 
its  operation  to  stock  killed  or  injured,  and  to  other  property. 
When  the  suit  is  for  a  wrong  to  property,  the  burden  is  on  the 
railroad  to  show  a  compliance  with  the  requirements  of  section 
1699.  On  this  provision  rests  the  ruling  declared  in  J/.  <fe  O. 
R.  R.  Co.  V.  WiUiarm,  53  Ala.  595,  and  the  cases  which  fol- 
lowed it. 

There  is  no  such  provision,  yjhen  the  suit  is  for  an  injury  to 
the  person.  Why  the  distinction  is  taken,  it  is  not  for  us  to 
say.  Sufficient  that  ita  est  scripta  lex.  We  alluded  to  this 
difference  in  M.  <&  M.  Railway  Co.  v.  Blakely,  59  Ala.  471. 
Possibly,  the  reason  of  the  difference  is  the  one  intimated  in 
that  opinion.     Be  this  as  it  may,  we  find  the  difference  made 
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by  the  legislature  itself,  and  by  every  sound  rule  of  construc- 
tion we  feel  bound  to  respect  it.  Expresswn  facit  cessare 
taciturn.  When  suit  is  for  an  injury  to  the  person,  the  rule, 
somewhat  artificial  in  its  reasoning,  declared  in  the  second 
clause  of  section  1700  of  the  Code,  does  not  apply. 

We  can  not  agree  to  the  argument,  implied  in  several  of  the 
charges  asked,  that  if  tlie  railroad  company  was  guilty  of  neg- 
ligence, or  omissions  of  duty,  which  aided  in  bringing  about 
the  injury,  then  contributory  negligence  on  the  part  of  the 
plaintiff,  though  proximate,  is  no  defense  to  the  action. — M. 
(&  O.  E.  R.  Co.  V.  Oopeland,  61  Ala.  376;  Cook  v.  R.  R.  Co., 
67  Ala.  533. 

Affirmed. 


Henry  v.  Etowah  County. 

Statutm'y  Action  in  nature  of  Ejectment. 

1.  Conveyance  to  county  for  "  court-house  purposes ;"  what  uses  areal- 
lovmble. — When  a  town  lot,  adjoining  that  on  which  the  court-house  is 
located,  is  conveyed  to  the  county  as  a  corporation,  "  to  have  and  to  hold 
so  long  as  the  said  party  of  the  second  part  shall  use  the  same  for  court- 
house purposes,"  and  with  condition  that  it  shall  revert  to  the  grantor, 
"  whenever  the  said  party  of  the  second  part  ceases  to  use  said  lot  for 
court-house  purposes ,"  the  condition  is  not  broken  by  any  incidental  or 
collateral  use  to  which  the  lot  may  be  temporarily  devoted,  which  does 
not  conflict  with  its  continued  use  for  court-house  purposes ;  as,  by  the 
failure  to  inclose  it  entirely  with  a  fence,  allowing  hitching-posts  for  pub- 
lic use  to  be  erected  on  the  uninclosed  portion,  or  a  temporary  structure 
for  posting  bills. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  Lekoy  F.  Box. 

This  action  was  brought  by  Samuel  Ilenfy,  against  the  county 
of  Etowah  as  a  corporation,  to  recover  a  town  lot  in  Gadsden, 
known  and  described  as  lot  No.  181  ;  and  was  commenced  on 
the  30th  November,  1880.  The  lot  was  conveyed  to  the  de- 
fendant as  a  corporation,  by  the  plaintiff,  by  deed  dated  No- 
vember 10th,  1871,  in  which  his  wife  joined,  and  the  material 
parts  of  which  are  these  :  "  Whereas  i\\G  party  of  the  first  part, 
in  consideration  that  the  party  of  the  second  part  would  per- 
manently locate  the  court-house  of  said  county  in  the  town  of 
Gadsden,  and  erect  and  build  the  court-house  upon  lot  No.  192 
in  said  town,  in  the  plan  known  as  the  original  plan  of  said 
town,  they,  the  party  of  the  first  part,  would  give  to  the  party 
of  the  second  part  lot  No.  181  in  said  original  plan  of  said  town, 
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to  be  nsed  by  said  county  of  Etowah  as  a  public  square  for 
court-house  purposes,  so  long  as  the  said  party  of  the  second 
part  retained  the  court-house  for  said  county  on  said  lot  No. 
192;  but,  if  the  party  of  the  second  part  should  hereafter  re- 
move the  court-house  from  said  lot,  and  establish  the  same  at 
some  other  point  in  said  county,  then  the  said  lot  was  to  revert 
back,  and  become  the  property  of  the  party  of  the  first  part  : 
And  whereas  the  party  of  the  second  part  has  erected  the  court- 
house on  said  lot  No.  192,  and,  by  order  of  the  Court  of  County 
Commissioners,  located  the  court-house  on  said  lot :  Now,  in 
coyisideratioii  of  the  premises^  and  the  further  consideration  of 
one  dollar  to  us  in  hand  paid  by  the  said  party  of  the  second 
part,  we  do  hereby  give,  grant,"  <fec.,  "  said  lot  No.  181  in  the 
original  plan  of  the  town  of  Gadsden  ;  to  have  and  to  hold  so 
long  as  tlie  party  of  the  second  part  shall  use  the  said  lot  No. 
181  for  court-house  purposes,  and  so  long  as  the  court-house 
for  said  county  is  located  or  retained  on  said  lot  No.  192,  where 
it  is  now  established  ;  and  the  said  party  of  the  first  part  will 
warrant,"  &c. ;  "it  being  understood  that  said  lot  No.  181  is  to 
revert  back,  and  become  the  property  of  the  party  of  the  first 

f)art,  whenever  the  party  of  tlie  second  part  ceases  to  use  said 
ot  No.  181  for  court-house  purposes,  or  removes  the  court- 
house from  the  lot  or  place  where  it  is  now  located  and  estab- 
lished.    In  testimony,"  tfec. 

The  plaintiff  sought  to  recover  the  lot,  on  the  ground  of  a 
breach  of  the  condition  contained  in  the  deed  as  to  the  purposes 
for  which  the  lot  was  to  be  used.  0\\  all  the  evidence  adduced, 
the  substance  of  which  is  stated  in  the  opinion  of  the  court,  the 
court  charged  the  jury  to  find  for  the  defeiidant,  if  they  be- 
lieved the  evidence ;  and  this  charge,  to  which  the  plaintiff  ex- 
cepted, is  now  assigned  as  error. 

Dknson  &  DisQUE,  and  WArrs  &  Son,  for  api)elhint. 

DuNLAP  &  DoRTCH,  coiilra. 

SOMERVILLE,  J. — The  action  is  one  of  ejectment  under 
the  statute,  instituted  by  the  ap|>ellant,  Henry,  to  recover  a  lot 
in  the  town  of  (xadsden,  which  he  had  conveyed  by  deed  to 
Etowah  county.  The  lot  in  controversy  adjoins  that  upon  which 
the  court-house  of  the  county  is  erected,  and  the  deed  recites 
that  it  is  to  be  "  used  by  said  county  of  Etowah  as  a  public 
stjuarc  for  court-house  purposes,"  so  long  as  the  court-house  re- 
mains where  it  then  was.  The  conditions  sub6e«|uent  incorpo- 
rated in  the  deed  are,  that  the  property  shall  revert  back  to  the 
grantor,  (1)  whenever  the  county  ceases  to  use  the  lot  for  court- 
house purposes ;  and  (2)  whenever  the  court-house  should  be 
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removed  from  the  adjoining  lot,  where  it  was  then  located  and 
establisiied.  It  is  claimed  that  the  first  of  these  conditions  has 
been  violated,  by  permitting  the  lot  to  be  used  for  other  than 
"court-house  purposes,"  and  that  a  forfeiture  has  thereby  ac- 
crued, entitling  the  plaintiff  to  recover  for  breach  of  condition 
subsequent. 

Tiie  alleged  perversions  of  use  are  chiefly  three :  Ist,  leav- 
ing a  portion  of  the  lot  uninclosed  by  fencing  ;  2d,  allowing,  by 
acquiescence,  the  town  authorities  of  Gadsden  to  erect  two 
hitching- posts  for  use  by  the  public  upon  this  uninclosed  por- 
tion ;  3d,  the  erection  of  a  structure  for  posting  circus-bills,  or 
pictures,  wliich  remained  for  about  thirty  days  before  removal. 

Wiiat  is  meant  by  the  phrase  "  court-house  purposes,"  within 
the  intention  of  these  parties,  we  need  not  attempt  to  define. 
The  customs  and  usages  of  a  particular  State  or  locality  might 
contribute  largely  in  shaping  such  a  definition.  Some  of  these 
customs  might  also  be  matters  so  general,  and  of  such  common 
knowledge,  as  to  be  the  subjects  of  judicial  cognizance,  without 
proof.  However  this  may  be,  one  point  is  very  clear  to  our 
mind.  No  mere  incidental  and  collateral  use,  to  which  the  lot 
in  question  may  be  temporarily  devoted,  which  does  not  conflict 
or  interfere  with  its  use  by  the  county  for  court-house  purposes, 
can  be  construed  to  be  a  breach  of  the  conditions  of  the  deed. 
It  is  not  said  that  the  lot  is  to  devoted  solely  and  exclusively  to 
court-house  uses.  The  fact  that  it  is  denominated  "  a  public 
square  "  rather  lends  color  of  construction  to  the  contrary  view. 
It  is  a  settled  rule,  that  such  conditions  are  generally  to 
be  construed  strictissimi  juris,  against  the  grantor  in  the  deed 
creating  them.  The  grantor  evidently  intended  that  the  pri- 
mary or  principal  uses,  to  which  the  property  should  be  devoted, 
were  those  to  which  public  squares  around  court-houses  are 
usually  dedicated.  These  uses  may  be  periodical,  and  not  in- 
cessant. Any  collateral  or  secondary  purpose,  which  does  not 
interfere  with  these  primary  uses,  can  not  be  construed  to  be 
inhibited  by  the  terms  of  the  deed.  •  It  might  be  argued,  with 
as  much  force,  that  allowing  a  political  or  religious  meeting  to 
be  held  upon  the  grounds  would  be  a  breach  of  the  condition. 
The  evidence  shows  that  the  county  has  never  at  any  time 
ceased  to  use  the  lot  for  "  court-house  purposes,"  unless  the 
facts  above  stated  can  be  construed  into  such  a  perversion.  The 
court  properly  charged  the  jury,  that  these  incidental  uses, 
under  the  evidence,  constituted  no  ground  of  forfeiture. 

There  are  other  reasons  upon  which  we  could  base  our  con- 
clusion, but  these  we  need  not  discuss. 

Aflirmed. 
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Calloway  v.  Varner. 

Action  on  Promissory  Note  ;  Plea  of  Set- Off. 

1.  Refreshing  memory  ofivitnegs  by  memorandum. — ^Vhile  a  witness  must 
testify  to  facts  within  his  knowletlge,  he  may,  during  his  examination, 
assist  or  refresh  his  memory,  hv  referring  to  an  entry  or  memorandum 
made  at  or  near  the  time  when  tlie  facts  occurred,  whether  made  by  him- 
self or  another  person,  if  he  knows  it  to  l>e  correct,  and  can,  after  refer- 
ring to  it,  testify  from  independent  recollection  ;  and  it  is  not  necessary 
to  show  that  the  witness  needs  the  memorandum  to  assist  his  memory. 

2.  Same. — The  memorandum  so  referred  to  by  the  witness  is  not 
thereby  made  evidence,  nor  its  contents  disclosed  to  the  jury,  unless 
called  for  by  the  opposite  party ;  and  it  is  immaterial  whether  it  be  the 
original  memorandum,  or  a  copy  thereof  known  by  the  witness  to  be 
correct;  but,  when  a  copy  is  used,  and  the  original,  iHMng  called  for,  is 
not  produced,  the  failure  to  pro<luce  it,  or  to  explain  satisfactorily  the 
reasons  for  using  a  copy,  is  a  circumstance  to  be  considered  by  the  jury 
in  weighing  the  testimony  of  the  witness. 

Appeal  from  the  Circuit  Court  of  Coosa. 

Tried  before  the  Hoil  James  E.  Cokb. 

This  action  was  brought  by  Esselman  Yarner,  against  George 
W.  Calloway,  was  commenced  on  the  2d  April,  1883,  and  was 
founded  on  the  defendant's  promissory  note  for  $500,  which 
was  dated  the  4th  Marcli,  1872,  and  payable  on  the  1st  Jan- 
uary, 1877.  The  defendant  pleaded  the  statute  of  limitations, 
payment,  and  set-off;  and  the  cause  was  tried  on  issue  joined 
on  these  several  pleas.  "  On  the  trial,"  as  the  bill  of  exceptions 
states,  the  plaintiff  read  in  evidence  the  note  sued  on,  "  and 
testified  tliat  said  note  had  two  credits  on  it — one  of  $102, 
dated  March  15th,  1878 ;  and  the  other  for  $292,  dated  Jan- 
uary 1st,  1879.  The  defendant,  then  being  sworn  as  a  witness, 
was  proceeding  to  testify  about  different  payments  he  had  made 
on  the  note,  looking  at  a  paper  he  held  in  his  hand  ;  wlien 
plaintiff^s  counsel  asked  him,  what  paper  he  was  looking  at, 
and  if  he  was  looking  at  the  paper  to  refresh  his  memory. 
Thereupon,  witness  swore  that  he  was  looking  at  a  memoran- 
dum to  refresh  his  memory  about  the  payments  he  had  made 
on  the  note ;  that  he  had  made  a  memorandum  in  a  book  of 
each  of  these  items  and  payments,  at  the  time  the  payments 
were  made;  and  that  the  memorandum  which  he  held  in  his 
hand,  and  which  he  was  looking  at  to  refresh  his  memory,  was 
an  exact  copy,  recently  made,  and  which  he  had  made  from  the 
entries  of  payments  made  in  said  book  at  the  time  the  transac- 
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tions  occurred.  It  was  not  shown  what  the  entries  were,  except 
from  the  statements  of  the  witness;  and  it  was  not  shown  that 
it  was  tiecessary  tiiat  the  witness  should  look  at  the  paper  to 
refresh  his  memory.  The  plaintiff  objected  to  the  witness 
lookinfjj  at  said  paper  for  the  purpose  of  refreshing  his  recollec- 
tion;" which  objection  the  court  sustained,  and  the  defendant 
excepted. 

In  the  further  progress  of  the  trial,  the  testimony  of  the 
parties  themselves  being  in  conflict,  as  to  a  mule  and  some  corn 
which  defendant  had  delivered  to  plaintiff,  and  for  which  a 
credit  or  set-off  was  claimed,  "plaintiff  introduced  M.  P.  Bui- 
lard  as  a  witness,  to  prove  the  time  at  which  said  mule  and 
corn  were  delivered  to  him  i)y  defendant;  and  said  BuUard 
stated,  that  he  could  not  rememl)er  the  date — could  not  say  with 
certainty  what  year  it  was ;  that  he  knew  it  was  the  year  after 
he  had  lived  with  one  Higgins,  and  could  tell  what  year  he 
lived  with  said  Higgins  from  a  memorandum-book  in  his  pocket, 
which  contained  entries  of  transactions  with  Higgins  made  at 
the  time  the  transactions  occurred,  which  would  show  by  their 
date  the  year  he  lived  with  Higgins.  The  defendant  objected 
to  allowing  the  witness  to  look  at  said  memorandum-book,"  and 
excepted  to  the  overruling  of  his  objections. 

Tliese  two  rulings  of  the  court  are  now  assigned  as  error. 

L.  E.  Parsons,  Jr.,  and  S.  J.  Darby,  for  appellant. 

W.  P.  G ADDIS,  contra. 

•  CLOPTON,  J. — While  the  defendant  was  undergoing  ex- 
amination as  a  witness  in  his  own  behalf,  the  court  refused  to 
allow  him,  for  the  purpose  of  refreshing  his  recollection,  to  refer 
to  a  copy  of  original  entries  of  payments  on  the  note  sued  on, 
made  by  him  in  a  book  at  the  times  the  payments  were  sever- 
ally made,  which  he  stated  was  an  exact  copy. 

Although  a  witness  must  testify  to  facts  within  his  own 
knowledge,  he  may,  while  under  examination,  refer,  for  the 
purpose  of  assisting  or  refreshing  his  memory,  to  a  memoran- 
dum made  at  or  near  the  time  of  the  occurrence  of  the  facts, 
whether  made  by  him,  or  by  another,  if  he  knows  it  to  be  cor- 
rect ;  but,  after  having  referred  to  the  memorandum,  he  must 
be  able  to  testify  from  independent  recollection.  The  mem- 
orandum is  not  admissible  in  evidence,  nor  are  its  contents  dis- 
closed to  the  jury,  unless  called  for  by  the  adversary  party. 
Acklen  v.  Ilichman,  63  Ala.  494.  It  need  not  be  shown  that 
it  is  necessary  for  tiie  witness  to  assist  his  memory  by  the  mem- 
orandum. "  The  witness,  by  invoking  the  assistance  of  the 
memorandum,  admits  that,  without  such  assistance,  his  recollec- 
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tion  of  the  transaction  he  testifies  to,  had  become  more  or  less 
obscured." 

The  distinction  Ixjtween  tlie  pnrposc  to  refresii  tlie  memory 
of  the  witness,  and  the  jjurpose  to  introduce  in  evidence  the 
memorandum  itself,  must  be  kept  in  view.  When  the  object 
is  to  have  the  memorandum  or  entries  admitted  as  evidence,  the 
original  must  be  produced,  or  its  absence  satisfactorily  accounted 
for.  But,  where  the  purpose  is  merel}'  to  assist  the  memory  of 
the  witness,  that  he  may  thereupon,  testify  from  independent 
recollection,  he  jnay  refer  to  a  paper,  which  he  knows  to  be  a 
correct  copy  of  the  original.  As  remarked  by  I^ord  Ellenbor- 
ough  :  "It  is  not  the  memorandum  that  is  the  evidence,  l)ut 
the  recollection  of  the  witness." — Henry  v.  Lee^  2  Chitty,  124. 

In  1  Green,  on  Ev.  §  436,  the  author  observes:  *' It  does 
not  seem  necessary  that  the  writing  should  have  been  made  by 
the  witness  himself,  nor  that  it  should  be  an  original  writing, 
provided,  after  inspecting  it,  he  can  speak  to  the  facts  from  his 
own  recollection."  And  in  Doe  v.  Perkins^  3  T.  II.  753,  the 
case  of  Tanner  v.  Taylor  is  referred  to,  where  a  witness  re- 
freshed his  memory,  by  looking  at  an  account,  which  he  stated 
was  a  copy  of  his  day-book,  that  he  had  left  at  home.  Baron 
Legge  said :  "  If  he  would  swear  positively  from  recollection, 
and  the  paper  was  only  to  refresh  his  memory,  he  might  make 
use  of  it." 

In  some  of  the  cases  it  has  been  held,  that  a  copy  should  not 
be  appealed  to,  even  to  refresh  the  memor}',  when  the  original 
can  be  produced.  Such  practice  would  frequently  put  parties 
to  unnecessary  trouble,  inconvenience,  and  expense,  and  some- 
times require  what  is  impracticable.  The  tendency  is  rather  to 
relax  the  rule;  and  the  weight  of  authority  is  in  favor  of  the 
doctrine,  that  a  witness  may,  to  refresh  his  recollection,  use  a 
copy  of  entries  which  he  knows  to  be  correct,  if,  on  inspecting 
it,  he  can  then  testify  to  the  facts. — Bxdlock  v.  Hunter,  44 
Md.  416;  Harrison  V.  Middleton^  11  Gratt.  527;  Marcly  v. 
S/cults,  29  X.  Y.  346.  The  rule  is  subject  to  the  limitation, 
that  the  witness  must  be  able  to  testify  that  the  original  entry 
was,  when  made,  a  true  statement  of  the  facts,  and  the  copy 
must  be  verified. 

Where  a  copy  is  used  to  assist  the  memory,  the  opposite 
party  may  call  for  the  original,  to  test  the  sufficiency  and  accu- 
racy of  the  copy.  If  the  original,  on  such  call,  is  not  produced, 
and  satisfactory  reasons  are  not  given  for  the  failure  to  produce 
it,  and  for  using  a  copy,  this  circumstance  may  be  considered 
by  the  jury  in  weighing  his  evidence. — Chic:  i&  Al.  li.  R.  Co. 
V.  Adler,  56  111.  344;  Davis  v.  Jones,  68  Me.  393. 

The  defendant  should  have  been  permitted  to  refresh  l^is 
memory  by  the  use  of  a  copy  of  the  original  entries.     There  is 
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no  error  in  allowing  the  witness  Bullard  to  assist  his  recollec- 
tion of  the  year,  as  to  which  he  was  testifying,  by  referring  to 
his  memorandum-book. 
Reversed  and  remanded. 


Baker  v,  Keith, 

Special  Action  on  the  Case  hy  Landlord^  against  PurcJiaser  of 
Tenants  Crop  with  notice  of  Lien. 

1.  Bill  of  exceptions;  rulings  on  demurrer. — A  ruling  on  demurrer  is 
part  of  the  record  proper,  and  is  not  matter  for  a  bill  of  exceptions ;  and 
when  shown  only  by  the  bill  of  exceptions,  this  court  will  not  consider 
it  for  any  purpose. 

2.  Costs,  in  actions  for  torts,  and  appeals  from  magistrates. — In  an  ac- 
tion to  recover  damages  for  a  tort,  if  the  plaintiff  does  not  recover  more 
than  twenty  dollars,  he  can  recover  no  more  costs  than  damages,  in  the 
absence  of  a  certificate  by  the  presiding  judge  that  he  ought  to  have  re- 
covered more  (Code,  §  3129) ;  but  this  provision  does  not  apply  to  actions 
commenced  in  a  justice's  court,  and  removed  by  appeal  or  certiorari  inio 
the  Circuit  Court,  as  to  which  special  provision  is  made  for  the  taxation 
or  apportionment  of  the  costs  (Code,  §  3124). 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  Lekoy  F.  Box. 

This  action  was  brought  by  Joseph  H.  Keith,  against  Wil- 
liam Baker,  and  was  commenced  before  a  justice  of  the  peace. 
By  the  statement  of  the  cause  of  action  tiled  in  the  justice's 
court,  the  plaintiff  claimed  $25  as  damages  for  the  defendant's 
alleged  conversion  of  fifty  bushels  of  corn,  part  of  the  crop 
raised  by  one  Culpepper,  on  whicli  plaintiff  claimed  a  lien  for 
rent.  The  justice  rendered  judgment  against  the  plaintiff, 
from  which  the  plaintiff  appealed  to  the  Circuit  Court;  and  he 
there  tiled  an  amended  complaint,  being  a  special  count  in  case. 
The  judgment-entry  only  recites  a  trial  on  issue  joined,  and  a 
verdict  for  plaintiff,  for  $15  ;  on  which  the  court  rendered 
judgment  in  his  favor  for  that  sum,  with  all  the  costs.  There 
is  a  bill  of  exceptions  in  the  record,  which  states  that  the  de- 
fendant demurred  to  the  amended  complaint,  and  excepted  to 
the  overruling  of  his  demurrer.  The  overruling  of  the  de- 
murrer, and  the  judgment  for  costs,  are  now  assigned  as  error. 

Cecil  Bkowne,  for  appellant. 

BowDON  &  Knox,  contra. 
Vol.  lxxvii. 
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CLOPTON,  J. — The  record  does  not  show  any  ininnte-entry 
of  the  judjrnient  of  tlie  Circuit  Court  on  the  demurrer  to  the 
amended  con)ph»int.  It  appears  onl}'  from  tlie  hill  of  exccp- 
tione.  In  such  case,  this  court  will  not  pass  on  the  demurrer, 
?)or  cfmsider  the  assignment  of  overrulinfj  it. —  Cartel' v.  Wt'i- 
■xnu,  61  Ala.  434  ;  Petty  v.  Dill,  53  Ala.  r»41. 

Section  3124  of  Code  1876  makes  special  provision  for  the 
disposition  of  the  costs,  on  appeals  to  the  ('ircuit  Court  from 
the  jucJjjments  of  justices  of  the  peace.  It  provides:  "  If  the 
defendant  appeals,  or  obtains  a  writ  of  certiorari,  and  the  judg- 
ment of  the  Circuit  Court  is  for  less  than  tlie  judgment  of  the 
justice,  the  court  may  tax  either  party  with  the  costs,  or  lK>th 
parties  with  any  portion  thereof.  If  the  plaintiff  ap|K'als.  and 
does  not  recover  more  than  the  amount  for  which  the  justice 
rendered  judornient,  he  must  be  taxed  with  the  costs."  These 
special  provisions  leave  no  field,  as  to  the  taxing  of  the  costs  on 
appeal  from  the  judgment  of  a  justice  of  the  peace,  for  the 
operation  of  section  3129.  The  two  sections  are  in  irreconcila- 
ble conflict.  The  latter  section  is  penal  in  its  character,  and  is 
intended  to  punish  plaintiffs  for  bringing  frivolous  actions  to 
recover  damages  for  torts.  It  applies  to  suits  brought  in  com- 
mon-law courts  of  record,  and  has  no  application  to  a  suit  origi- 
nating in  the  justice's  court. 

AfHrmed. 


Swann  &  Billups  v.  The  State. 

Certiorari  to  County  Commissioners^  in  matter  of  Assessment 
of  Taxes  on  Railroad  Lands. 

1.  When  tax-year  betjins. — The  tax-year,  so  far  as  relatos  to  real  estate, 
coiniuences  on  the  first  day  of  January,  and  tlie  tax-payer  is  renuiretl  to 
incliKle  in  his  schedule  of  property  the  lands  owned  by  him  on  that  day. 

2.  E.remption  vf  rniliuutd  latids  from  taxation  "for  the  term  of  eight 
years  from  May  1st,  1870;"  nhen  term  heyins. — Under  the  provisions  of 
the  art  approved  Fehniary  2."{d,  1876,  known  as  the  "  Debt  Settlement 
Act"  (Sess.  Acts  187r)-6,  p.  130),  certain  lands  )?rante<l  bv  Congress  to 
aid  in  the  construction  of  railroads,  and  afterwards  atquiretl  by  the  State 
untler  mortgages  to  secure  its  in<lorpement  of  railroad  bonds,  were  to  be 
disposed  of,  to  the  said  railroads.or  for  their  benefit ;  and  it  was  declared 
that  "  the  lands  which  may  l>eac<juired  by  the  holders  of  the  luuids  men- 
tioned in  the  15th  section  of  this  act,  or  by  the  trustees  hereinafter  pro- 
vided for  the  use  of  said  bondholders  under  the  terms  of  this  act,  shall 
remain  exempt  from  taxation  by  this  State,  for  the  term  of  eight  years 
from  the  first  day  of  May,  1870."  Held,  that  as  the  lands  were  not  sub- 
ject to  taxation  from  January  Ist  to  May  1st,  1876,  while  they  were  the 
property  of  the  State,  and  as  no  jirovision  was  made  by  law  for  taxing 
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lands  acquired  after  January  1st,  the  year  1876  was  not  to  be  computed 
as  one  of  the  eight  years  during  which  the  lands  were  exempt  from  taxa- 
tion, but  the  term  commenced  with  the  year  1877. 

Appeal  from  the  Circuit  Court  of  DeKalb. 

Tried  before  the  Hon.  Leroy  F.  Box. 

In  the  matter  of  the  petition  of  John  Swann  and  John  A. 
Bilhips,  as  trustees,  addressed  to  the  Court  of  County  Commis- 
sioners, asking  that  an  assessment  of  taxes  made  l)y  the  county 
assessor  of  DeKalb,  upon  and  against  certain  lands  held  by  the 
petitioners  as  trustees  under  the  provisions  of  the  "  Debt  Set- 
tlement Act,"  for  State  and  county  taxes  due  for  the  year  1884, 
be  vacated  and  set  aside,  as  being  illegal  and  unauthorized. 
The  petitioners  were  appointed  such  trustees,  under  the  pro- 
visions of  said  act,  in  February,  1877  ;  and  they  claimed  that, 
under  the  17th  section  of  said  act,  the  railroad  lands  held  by 
them  were  exempt  from  taxation  for  the  year  1884,  as  a  part  of 
the  eight  years  during  which  such  exemption  was  granted  and 
declared  by  that  section.  The  petition  was  contested,  in  the 
name  of  tlie  State,  by  the  attorney-general,  who  moved  to  dis- 
miss it ;  but  the  court  overruled  his  motion,  and  made  an  order 
vacating  and  setting  aside  the  assessment.  The  proceedings 
were  then  removed  by  certiorari^  at  the  instance  of  the  State, 
into  the  Circuit  Court ;  and  on  the  hearing,  the  facts  being  un- 
disputed, tiiat  court  rendered  judgment  vacating  and  setting 
aside  the  order  and  proceedings  of  the  County  Commissioners. 
From  this  judgment  the  trustees  appeal,  and  here  assign  it  as 
error. 

Samuel  F.  Rice,  for  appellants. 

Thos.  N.  McClellan,  Attorney-General,  for  the  State. 

STONE,  C.  J. — Certain  lands  in  DeKalb  and  other  counties 
were  granted  to  the  State  of  Alabama,  to  aid  in  the  construc- 
tion of  railroads,  under  the  act  of  Congress  making  provision 
therefor.  The  right  and  title  to  these  lands  had  become  vested 
in  the  State,  under  proceedings  not  necessary  to  be  here  de- 
scribed. Under  the  act  of  the  legislature,  known  as  the  "  Debt 
Settlement  Act,"  approved  February  23d,  1876 — Sess.  Acts, 
130 — provision  was  made  for  disposing  of  these  lands  to,  and 
for  the  benefit  of  the  railroads,  to  whose  construction  they  had 
been  dedicated.  The  title  of  the  appellants  was  acquired  under 
this  statute.  The  17th  section  of  said  act  provides,  "  that  the 
lands  which  may  be  acquired  by  the  holders  of  the  bonds  men- 
tioned in  the  fifteenth  section  of  this  act,  or  by  the  trustees 
hereinafter  provided,  for  the  use  of  said  bondholders  under  the 
terms  of  tiiis  act,  shall  remain  exempt  from  taxation  by  this 
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State,  for  the  term  of  eight  years  from  the  first  day  of  May, 
1876."  The  question  in  this  case  is,  Should  the  year  1876  be 
computed  as  one  of  the  eight  years  for  which  said  lands  are  de- 
clared exempt  from  taxation  ?  The  court  of  County  Commis- 
sioners answered  this  question  in  the  negative  ;  the  Circuit 
Court  in  the  affirmative. 

The  right  of  taxation  is  one  of  the  attributes  of  sovereignty, 
which  can  not  be  permanently  bargained  away.  Without  it, 
the  State  can  not  live.  Hence  it  is  that  the  power  and  inten- 
tion to  tax  are  never  subjected  to  the  rules  we  apply  lo  penal 
enactments.  The  rule  is  rather  the  opposite,  aud  requires  us 
to  scan  narrowly  every  as.serted  claim  of  exemptions.  Liability 
to  taxation  is  the  rule — exemption  the  exception,  to  be  proved 
by  him  who  asserts  it.  -  Al&candria  Canal  tfc  R.  R.  Co.  v. 
Distrwt  of  Columbia^  7  Am.  &  Eng.  R.  R.  Cas.  325  ;  Cornwall 
V.  Todd,  38  Conn.  443 ;  Taylar  v.  U.  S.,  3  How.  U.  S.  197 ; 
U.  S.  V.  Hodson,  10  Wall.  395  ;  Bel.  R.  R.  Tax,  18  Wall.  206 ; 
R.  R.  Co.  V.  Lectin,  105  U.  S.  258  ;  Memphis  Gas  Light  Co. 
V.  Taxing  District,  109  U.  S.  398. 

The  lands,  the  subject  of  the  present  controversy,  were  clearly 
not  liable  to  taxation  for  four  months,  commencing  January  1st, 
1876,  and  ending  May  1st  next  afterwards.  They  were,  during 
tliat  interval,  the  property  of  the  State  ;  and  the  State  does  not 
go  through  the  profitless  and  expensive  ceremony  of  levying  a 
tax  on  itself,  to  be  paid  by  itself,  and  to  itself. — Code  of  1876, 
§  358,  subd.  2.  The  tax-year,  with  us,  except  the  assessment 
upon  certain  specified  subjects  of  taxation,  of  which  land  is  not 
one,  commences  with  January  1st,  and  ends  with  December. 
Code,  ^  360.  The  assessor  may  begin  the  duties  of  assessment 
January  1st,  in  any  year. — Code,  §  399.  The  tax-payer  is  re- 
quired to  take  an  oath,  that  he  will  make  a  true  return  of  all 
his  taxable  proj)erty,  at  its  market  value,  on  the  first  day  of 
January  preceding  the  assessment. — Code,  §  363. 

Now,  all  these  provisions  tend  strongly  to  show  that  owner- 
ship of  property — particularly  landed  property — on  the  first 
day  of  January,  is  one  of  the  conditions  of  the  tax-payer's  lia- 
bility. The  oath  he  takes  binds  his  conscience  so  far,  and  no 
farther.  If,  by  interpretation,  we  hold  he  must  render  in  real 
estate  afterwards  acquired,  then  we  are  forced  to  decide  that  he 
must  render  the  list  of  part  of  his  property  under  oath,  and 
the  residue  without  oath.  And  if  he  is  required  to  render  for 
assessment  lands  accjuired  from  the  State  after  the  first  day  of 
January,  why  not  require  the  same  as  to  lands  he  acquires  from 
private  persons  under  like  circumstances  I  Yet,  in  a  transfer 
from  individual  to  individual,  the  rule  is  universal  and  well  un- 
derstood, that  he  who  owns  the  lands  on  the  first  day  of  Janu- 
ary must  pay  the  taxes  for  the  current  year.     Our  statutes  have 
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made  no  provision  for  assessing  taxes  diirin^^  any  year,  on  lands 
acquired  after  the  first  day  of  January  of  that  year. — T/ie  State 
V.  Board  of  Reveime,  73  Ala.  §5.  We  think  a  fair  test  of  the 
argument  we  are  making,  may  be  presented  in  the  following 
supposed  case  :  A.  sells  and  conveys  lands  to  B.,  on  the  first 
day  of  May,  1876.  C,  for  a  valuai)le  consideration,  binds  him- 
self to  pay,  and  thus  relieve  B.  from  the  payment  of  taxes  for 
eight  years.  What  is  the  beginning,  and  what  the  end  of  this 
term  of  years?  Certainly  1870  is  not  one  of  the  eight  years, 
for  A.  is  bound  to  pay  the  taxes  of  that  year.  The  term  will 
commence  with  1877,  and  end  with  1884.  And,  if  this  be  cor- 
rect, can  the  fact  that  the  State  makes  the  sale  work  any  differ- 
ence?— State  V.  Will la?7 1.^071,  -^^'d  N.  J.  Law,  77;  McLaren  v. 
Sheble,  45  Miss.  130;  Ililliard  on  Taxation,  171. 

We  have  found  but  a  single  case — Siate^  ex  rel.  v.  Certain 
Lands,  40  Ark.  34 — which  seems  to  have  considered  this  ques- 
tion. The  decision  in  that  case  is  seemingly  made  to  turn  on 
statute  law,  which  we  do  not  find  in  our  library.  The  report 
of  the  case  does  not  enable  us  to  determine  what  are  their 
statutory  provisions.  If  they  are  similar  to  ours,  we  decline  to 
follow  what  seems  to  be  the  ruling  in  that  case. 

Our  statute  (Code,  §  360)  makes  provision,  that  "property 
brought  into  the  State  since  the  first  day  of  January,  and  before 
the  assessor  has  completed  his  assessment,  shall  be  subject  to 
taxation  the  same  as  if  it  had  been  held  and  owned  in  the  State 
on  the  first  day  of  January."  This,  it  is  contended,  furnishes 
an  analogy  for  taxing  tiie  lands  brought  to  view  in  this  record. 
We  think  the  tendency  of  the  argument  is  in  the  opposite  di- 
rection. The  statutory  provision  certainly  shows  two  things  : 
first,  that  ownership  on  the  first  day  of  January,  as  a  gen- 
eral rule,  is  the  test  of  liability  to  taxation  ;  and,  second,  that 
the  attention  of  the  legislature  was  directed  to  the  subject  of 
property  brought  under  the  jurisdiction  of  the  taxing  power 
after  the  first  day  of  January.  They  provided  for  taxing  one 
class  of  personal  property — that  brought  into  the  State  after  the 
first  day  of  January — and  did  not  ])rovide  for  taxing  any  other 
acquisition  during  the  year.  That  there  may  be  many  other 
mode  of  acquiring  property,  and  many  other  methods  of  in- 
creasing its  taxable  value,  no  one  need  be  told.  They  are  not 
provided  for.     Inclusio  unius  est  exclusio  alterius. 

The  judgment  of  the  Circuit  Court  is  reversed  and  annulled, 
and  the  judgment  and  decree  of  the  court  of  County  Commis- 
sioners reinstated. 
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McCalley  v.  Wilburn  4&  Co. 

Petition  far  Supersedeas  of  Execution  on  Injunction  Bond. 

1.  Promissory  note  of  administrator,  for  drbt  of  estate;  when  binding  on 
him  personally. — When  an  administrator  executes  a  promissory  note,  un- 
der authority  granted  by  an  order  of  the  Probate  Court  (Code,  ^  2432), 
for  the  purpose  of  settling  or  extending  a  debt  of  the  estate,  the  note 
imposes  no  personal  liability  upon  him ;  but,  if  the  proceedings  are  sub- 
stantially defective,  and,  by  reason  thereof,  the  note  is  not  binding  on 
the  estate,  the  general  rule  applies  which  governs  the  contracts  of 
trustees  and  agents,  and  the  note  imposes  a  personal  liability  on  the  ad- 
ministrator. 

2.  Judgment  by  nil  dicil ;  conclusiveness  of. — A  judgment  by  nil  dic.it, 
in  an  action  on  a  promissorv  note,  is  conclusive  as  to  all  personal  de- 
fenses which  might  have  been  urged  against  it,  and  precludes  the 
defendant  from  denying  that  he  owes  plaintiff  the  amount  thereby  ad- 
judged. 

3.  Form  of  judgment  against  administrator, — Where  the  defendant  is 
described,  in  the  summons  and  complaint,  as  '*  W.  J.  M.,  administrator 
of  M.  A.  M.,"  and  in  the  margin  of  the  judgment-entry  as  "  W.  J.  M., 
adm'r  of  M.  A.  M. ;"  while  the  judgment,  by  nildicit,  is,  that  the  plain- 
tiff "  have  and  recover  of  the  defendant"  the  amount  sjiecified,  '•  to  be 
levied  of  the  goods  and  chattels  of  his  said  intestate  in  his  hands  to  l>e 
administered  ;"  the  judgment  is  against  the  defendant  personallv,  and 
the  superaddeil  words  will  be  rejected  as  surplusage,  or  regarded  as  a 
clerical  misprision. 

4.  Injunction  bond ;  summary  execution  on. — When  an  injunction  is 
8ue<l  out  by  the  heirs  of  a  dece(^ent,  to  enjoin  proceedings  under  an  exe- 
cution issued  on  a  judgment  against  the  a<lministrator,  which  has  been 
levied  on  their  lands ;  the  iujunetion  bond  being  payable  and  conditioned 
as  re<[uired  by  the  statute,  and  duly  certified  by  the  register  on  the  dis- 
solution of  the  injunction  (Code,  ^^  3870-7(>) ;  execution  may  l)e  thereon 
issued  against  the  obligors,  for  the  amount  of  the  ju«lgment,  with  interest 
and  damages ;  and  they  can  not  supersede  it  because  the  judgment  is 
held  void  as  against  the  decedent's  estate. 

AiM'E.VL  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.   II.  C.  Speake. 

Tliis  was  a  petition  by  Archie  McCalley,  James  R.  McCailey, 
and  Cliarles  S.  McCalley.  to  supersede  and  quash  an  execution, 
whicli  had  been  issued  by  the  clerk  of  said  court,  in  favor  of 
George  W.  Wilburn  &  Co.,  ag^ainst  the  petitioners  and  one 
Thonias  S.  McCalley,  and  whicli  was  founded  on  an  injunction 
bond  executed  by  them.  The  injunction  bond  was  dated  Sep- 
teml)er  2d,  1S75,  and  payable  to  the  register  in  chancery  at 
Iluntsville,;  and  after  reciting  that  said  Archie  and  James  R. 
McCalley  *'  have  filed  their  bill  of  complaint  in  said  Chancery 
Court,  against  Geo.  W.  Wilburn  *fe  Co.,  R.  E.  Murphy,  sheriff 
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of  said  county,  and  others,  as  defendants,"  and  by  tlieir  said 
bill  "have  prayed  and  obtained  an  order  for  an  injunction,  re- 
straining and  enjoining  the  said  Wilbnrn  &  Co.  from  further 
prosecuting  their  suit,  and  also  restraining  and  enjoining  said 
Murphy  as  sheriff  from  further  proceeding  under  said  execu- 
tion against  said  property  in  said  bill  described,"  was  condi- 
tioned as  follows  :  "Now,  therefore,  the  condition  of  the  above 
obligation  is  such,  that  if  the  said  Archie  McCalley  and  James 
R.  McCalley,  executors,  administrators,  or  any  of  them,  shall 
and  do  well  and  truly  pay,  or  cause  to  be  paid,  the  amount  of 
the  judgment  herein  enjoined,  with  interest,  and  such  damages 
and  costs  as  may  be  decreed  against  such  party,  if  the  same  is 
dissolved,  then  this  obligation  to  be  void,"  &c. 

Said  injunction  bond  was  given,  in  accordance  with  a  Jiat 
granted  by  a  circuit  judge,  under  a  bill  filed  by  said  Archie 
and  James  R.  McCalley,  the  prayer  of  which,  as  set  out  in  the 
petition  for  a  supersedeas,  was,  "  that  said  George  W.  Wilburn 
&  Co.  be  enjoined  from  further  prosecuting  their  said  suit,  and 
that  said  judgment  be  annulled,  set  aside,  and  held  for  nought ; 
and  that  said  Murphy,  as  sheriff,  be  enjoined  from  proceeding 
under  said  execution  against  said  property,"  and  for  other  and 
further  relief.  The  judgment  sought  to  be  enjoined  was 
rendered  on  the  19th  June,  1875,  and  was  in  these  words: 
" Came  the  parties,"  &c.,  "and  the  defendant  withdraws  liis 
pleas  by  him  heretofore  pleaded,  and  now  says  nothing  in 
answer  to  the  plaintiffs'  complaint.  It  is  therefore  considered 
by  the  court,  that  the  plaintiffs  have  and  recover  judgment 
against  the  defendant,  for  $825.33,  damages  by  the  said  plain- 
tiffs sustained,  together  with  the  costs  in  this  behalf  expended  ; 
to  be  levied  of  the  goods  and  chattels  of  his  said  intestate,  in 
his  hands  to  be  administered."  In  the  n)arginal  statement  of 
the  parties'  names,  in  the  judgment-entry,  tlie  defendant  was 
described  as  "  William  J.  McCalley,  adm'r  M.  A.  McCalley, 
deceased;"  and  in  the  summons,  as  "William  J.  McCalley, 
administrator  of  Martha  Ann  McCalley ;"  while,  in  the  com- 
plaint, the  plaintiffs  claimed  "  of  the  defendant  the  sum  of 
$753.97,  due  by  promissory  note  executed  March  30th,  1874, 
by  the  defendant  as  administrator  of  said  Martha  Ann  McCal- 
ley, pursuant  to  an  order  of  the  Probate  Court  of  said  county," 
&c.  An  execution  on  this  judgment  having  been  levied  on 
lands  belonging  to  the  estate  of  Mrs.  McCalley,  the  bill  was 
filed  by  the  complainants,  her  children  and  heirs,  insisting  that 
the  order  of  the  Probate  Court  was  a  nullity,  and  that  the 
judgment  was  not  binding  on  the  lands  or  estate  of  Mrs.  Mc- 
Calley. On  appeal  to  this  court,  it  was  held  that  the  bill  was 
wanting  in  equity,  because  it  did  not  contain  the  allegations 
necessary  to  show  that  the  Probate  Court  had  jurisdiction  ;  and 
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the  cause  was  remanded,  in  order  tiiat  an  amendment  might 
be  asked  and  made. — See  tlie  case  reported  in  68  Ala.  430-48. 
After  tlie  remandment  of  the  cause,  tlie  bill  was  amended,  by 
setting  out  the  order  of  the  Probate  Court,  and  the  petition 
on  which  it  was  founded ;  but  the  chancellor,  holding  that  the 
amendment  did  not  give  equity  to  the  bill  under  the  decision 
of  this  court,  rendered  a  decree  dismissing  the  bill,  and  dis- 
solving the  injunction.  A  copy  of  this  decree,  and  of  the 
injunction  bond,  being  duly  certified  by  the  register  to  the 
clerk  of  the  Circuit  Court,  the  latter  thereupon  issued  the  ex- 
ecution against  the  obligors  which  they  now  seek  to  quash  and 
supersede. 

On  the  hearing,  the  court  dismissed  and  disallowed  the  peti- 
tion ;  and  its  judgment,  to  which  the  petitioners  excepted,  is 
now  assigned  as  error. 

R.  C.  Brick?:ll,  and  Humes,  Gordon  &  Sheffey,  for  ap- 
pellants, contended  that  a  summary  execution  could  not  b« 
issued  against  the  obligors  in  the  bond,  because  they  were 
strangers  to  the  judgment,  and  only  sought  to  enjoin  proceed- 
ings under  the  execution  against  their  property,  leaving  the 
judgment  in  force  against  the  defendant ;  that  the  plaintiffs' 
remedy  against  them  was  by  action  on  the  bond.  They  cited 
Dunn  V.  Bank  of  Mobile^  2  Ala.  152  ;  Bartlett  v.  Gayhy 
6  Ala.  305 ;  Thomas  v.  Brashear^  4  Monroe,  T.  B.  65  ;  Moore 
V.  nallum^  1  Lea,  Tenn,  511 ;  Carlin  v.  Hudson,  12  Texas, 
202;  Scarlett  v.  Hicks,  13  Fla.  314;  Hanley  v.  Wallace,  3  B. 
Mon.  184;  High  on  Injunctions,  §  1623;  Hilliard  on  Injunc- 
tions, 129,  §  155. 

Jno.  D.  Branimin,  D.  D.  Shelby,  and  Cabaniss  &  Ward, 
contra. 

SOMERVILLE,  J.— In  Wilburn  <fe  Co.  v.  McCalley,  63 
Ala.  436 — the  title  under  which  this  cause  was  last  before  us  on 
appeal — it  was  decided  that  the  proceedings  of  the  Probate 
Court,  which  authorized  the  execution  of  the  note  given  by 
W.  J.  McCalley,  as  the  administrator  of  his  wife's  estate,  were 
void  for  want  of  conformity  to  the  statute,  and,  for  this  juris- 
dictional defect,  neither  the  note  itself,  nor  the  judgment  to 
which  it  was  reduced  by  suit,  was  binding  upon  the  estate  of 
the  decedent.  That  case,  however,  is  no  authority  for  the 
assumption,  that  the  note  did  not  impose  a  personal  liability 
upon  McCalley,  as  its  maker.  If  his  petition  to  the  Probate 
Court  had  contained  all  the  requisite  jurisdictional  allegations, 
and  the  order  of  the  court  based  on  the  petition  had  l)een 
otherwise  regular,  it  is  very  clear  that  the  obligation  given  by 
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the  administrator  wonld  have  been  binding  on  him  only  in  his 
representative  capacity,  and  he  would  not  have  been  in  any 
wise  personally  liai)le.  Such  is  the  express  declaration  of  the 
statute.  But  this  is  the  case  only  where  the  proceedings  of  the 
court  are  valid,  so  as  to  confer  upon  the  administrator  the  legal 
authority  to  bind  the  estate  by  the  execution  of  "  such  note, 
bond,  or  bill."— Code,  1876,  §  2432.  It  is  obvious  that  an  ad- 
ministrator can  not  shield  himself  from  personal  liability,  by 
refuge  under  an  order  which  is  absolutely  void.  The  rule  of 
law  which  governs  his  liability  is  analogous  to  that  governing 
trustees  and  agents  in  general.  Where  he  undertakes  to  bind 
the  estate,  and  fails  to  do  so  for  want  of  authority,  he  binds 
himself  personally,  and  may  be  sued  upon  his  contract  individ- 
ually.—  Whitesides  v.  Jennings,  ly  Ala.  784.  And  in  such 
cases,  it  avails  him  nothing,  that  he  intended  only  to  bind  him- 
self in  his  representative  capacity. — Thatcher  v.  Densmcre, 
5  Mass.  595;  Vann  v.  Vann,  ex'r,  71  Ala.  154.  However 
this  may  be,  the  judgment  rendered  in  the  Circuit  Court  of 
Madison  county  on  June  19,  1875,  against  McCalley.  in  favor 
of  Wilburn  &  Co.,  was  conclusive  of  all  defenses  which  might 
have  been  urged  against  the  note  prior  to  the  rendition  of  such 
judgment.  The  suffering  of  judgment  7iil  dicit  by  the  de- 
fendant precludes  him  from  now  denying  that  he  owes  the 
plaintiffs  the  money  adjudged  by  a  court  of  competent  juris- 
diction to  be  due  them. — Mermne  .v.  Parker,  18  Ala.  241; 
McDonald  v.  Mobile  Life  Ins.  Co  ,  65  Ala.  358 ;  Freeman  on 
Judg.  §  435.  This  judgment  is  rendered  against  the  defend- 
ant, McCalley,  personally,  and  not  against  him  in  his  repre- 
sentative capacity.  The  affix  of  the  word  "  «^/m';',"  in  the 
margin,  is,  at  most,  a  mere  descriptlo  jjersonai ;  and  the  con- 
cluding phrase — "  to  be  levied  of  the  goods  and  chattels  of  said 
intestate,  in  his  hands  to  be  administered" — is  mere  surplusage, 
capable  of  rejection  by  amendment  as  a  clerical  misprision.  It 
can  not,  therefore,  affect  the  binding  force  of  the  judgment  on 
the  defendant  in  his  personal  or  individual  capacity. 

We  can  see  no  good  reason  whatever  for  the  contention,  that 
the  injunction  bond  given  by  the  appellants  is  not  a  statutory 
bond.  It  is  executed  in  double  the  amount  of  the  judgment 
sought  to  be  enjoined,  with  proper  security,  being  payable  to, 
and  approved  by  the  register,  and  is  also  conditioned,  on  the 
dissolution  of  such  injunction,  to  pay  the  amount  of  the  judg- 
ment enjoined,  with  interest,  and  such  damage  and  costs  as  may 
be  decreed  against  the  party  at  whose  application  the  writ  was» 
granted.— Code,  1876,  §  3869.  The  suggestion,  that  the  pur- 
pose and  legal  effect  of  the  writ  was  not  to  enjoin  the  judg- 
ment, but  only  to  prevent  the  sale  under  it  of  a  particular 
piece  of  landed  estate,  is  refuted  by  the  entire  chancery  pro- 
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ceedings  upon  wliich  the  injunction  was  based,  as  we  find  them 
fully  set  out  in  the  record. 

The  bond  beinjf  one  to  "enjoin  proceedings  at  law  on  a 
judgment  for  money,"  in  view  of  the  dissolution  of  the  in- 
junction, has  iinprejjsed  upon  it,  by  e.xpress  provision  of  the 
statute,  "the  force  and  effect  of  a  judgment ;"  and  having  been 
certified  by  the  register,  to  the  clerk  of  the  ccuirt  in  which  the 
judgment  was  rendered,  executicm  was  properly  issued  against 
the  appellants,  as  ol>lig<>rs,  for  the  amount  of  such  judgtnent 
which  had  been  enjoined,  with  interest  and  damages. — Code, 
§3876. 

The  judgment  of  the  Circuit  Court,  quashing  the  petition 
for  HaperHedeiiH  tiled  by  appellants,  and  dismissing  the  same,  is 
free  from  error,  and  must  be  aHirmed. 


Grim  ball  v,  Mastiu. 

BUI  in   tjiuity  for  I^oreelosure  of  MorUjtufe,  given  hy  Kxecn- 
Un'it  and  Dcvinees for  Debt  of  leatator. 

1.  Anthnntij  of  execnlor  orndminiMralor  to  hind  ectaU. — Without  ex- 
press power,  an  exe<;utor  or  arlministrator  can  n<>t,  by  any  act  or  t-on- 
trat-t,  iTetite  a  charfro  or  liability  ajwinst  tlie  d(*cedent's  ostat«;  nor  ran 
lie,  by  any  payment,  promise  or  atlmission,  suspend  or  remove  the  l)ar 
of  the  statntf  of  limitations,  so  far  as  it  affeets  a  eliaoje  on  hunls,  de- 
scended or  devised;  nor  waive,  or  in  any  manner  displace,  the  bar  of 
the  statnte  of  non-claim. 

2.  Xim-rlai)ii  an  defenitf  ;  avcriii^nl  of  pre»*-ntinenl. — When  the  Jul! 
seeks  to  enforce  atfain-<t  a  decedent's  estate  a  claim  wliich  is,  prima  fncie, 
within  the  liar  of  the  statnte  of  non-claim  (Cxle,  "V-^^**").  «n<l  fails  to 
aver  the  due  presentment  of  the  claim,  or  facta  excepting;  it  from  the 
ojteratioii  of  the  statnte,  it  is  subject  to  dennirrer;  and  an  averment  of 
an  admission  l)y  the  personal  representative,  of  such  presentment,  is  not 
the  tHpiivalent  of  an  averment  of  the  fact  itself. 

3.  Same. — When  the  purp<ise  of  the  bill  is  to  enforce,  not  the  »>rininal 
debt  orclaim  airainst  the  dei"e<lent's  estate,  but  a  snb.se<iuent  pnunise  by 
the  heirs  or  devisees,  fonnde<l  on  a  valid  claim  a>;ainst  their  ancestor, 
and  a  lien  created  by  them  for  its  payment  or  j»erformance,  the  bar  ol 
the  statute  <if  non-claim  comes  collaterally  in  <|uestion,  as  atlVctin};  the 
consideration  of  the  subsetpient  promise,  and  it  is  not  necessary  that  the 
bill  Hhonid  aver  pre.sentment. 

4.  FnrtrloKiirfi  of  mnrtgafje  ;  irhni  difntX'-g  nrr  availahlr. — .\Kainst  a 
bill  to  enforce  or  fore<-lose  a  niort;:a^e,  any  ilefen.se  may  be  set  up  which 
would  Ik>  available  at  law,  in  an  action  on  the  secureil  debt,  except  tJie 
statnte  of  limitations. 

5.  Siivw  ;  ohhI  of  cotisidfratiou  as  drfetise,  and  how  la  km. — When  a 
want  of  consideration  is  shown  by  the  avernn'Uts  of  the  bill,  or  by  the 
recitals  of  the  mortna^e,  which  is  made  an  exhibit  to  the  bill,  the  defense 
may  l)e  taken  by  demurrer,  or  by  motion  to  dismiss  lor  want  of  e«iuity ; 
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but,  in  other  cases,  it  must  be  taken  by  plea  or  answer;  and  the  recitals 
of  the  mortgage,  as  to  the  consideration,  may  be  contradicted  by  parol 
evidence. 

6.  Admissioti  by  executor,  as  to  prestentment  of  claim. — In  the  matter  of 
the  presentation  of  claims  against  the  estate,  the  executor  represents  the 
whole  estate ;  and  his  admissions  of  due  presentment,  while  he  is  acting 
as  executor,  whether  made  before  or  after  the  expiration  of  the  period 
allowed  for  presentment,  is  evidence  of  the  fact,  which  is  not  impaired 
by  his  subsequent  resignation. 

7.  Adinisision  of  subsisting  debt;  effect  in' avoiding  bar  of  statutes  of  no7i- 
claim  and  limitalions. — An  admission  that  a  claim  is  a  subsisting  debt, 
necessarily  implies  its  due  presentment,  which  would  avoid  the  bar  of 
the  statute  of  non-claim ;  but  not  of  the  statute  of  limitations  (Code, 
§  3240),  which  requires  a  partial  payment  before  the  bar  is  complete,  or 
an  unconditional  promise  in  writing  signed  by  the  party  to  be  charged 
thereby. 

8.  Subsequent  promise  to  pay  debt  already  barred. — A  debt  which  is 
barred  by  the  statute  of  limitations,  is  a  sufficient  consideration  to  sup- 
port a  subse(]uent  promise  to  pay  it,  if  such  promise  is  expressed  as 
required  by  the  statute ;  and  a  debt  of  the  ancestor,  which  is  a  charge  on 
his  lands,  though  barred  by  the  statute  of  limitations,  will  support  a  sub- 
sequent promise  to  pay  by  the  heirs  or  devisees. 

9.  Consideration  of  mortgage  ;  sufficiency  of  recitals,  on  demurrer. — A 
recital  of  "ten  dollars  in  liand  paid,"  as  the  consideration  of  a  mortgage, 
is  sufficient  to  sustain  it  on  demurrer  for  want  of  consideration,  in  the 
absence  of  all  other  evidence. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  N.  S.  Oraitam. 

The  bill  in  this  ease  was  filed  on  the  27th  November,  1882, 
by  John  Grimball,  as  the  administrator  of  the  estate  of  his  de- 
ceased wife,  Mrs.  Kate  Moore  Grimball,  against  James  H. 
Mastin  and  others,  as  the  executors  of  the  last  will  and  testa- 
ment of  Alexander  Erskine,  deceased,  with  the  children  and 
grand-children  of  said  testator,  who  were  interested  in  his 
estate  as  heirs  and  devisees;  and  sought,  principally,  to  enforce 
and  foreclose  a  mortgage  on  certain  lands,  executed  by  said  ex- 
ecutors and  some  of  tlie  devisees,  at  least  against  their  respective 
interests  in  the  testator's  estate,  as  hereinafter  more  particularly 
stated.  The  mortgage,  a  copy  of  which  was  made  an  exhibit 
to  the  bill,  contained  the  following  recitals  and  provisions : 

"  Whereas  the  undersigned  are  the  executors,  devisees  and 
legatees  of  the  estate  of  Alexander  Erskine,  deceased  ;  and 
whereas  he  was  indebted  at  the  time  of  his  death  for  the  debt 
secured  by  this  mortgage,  as  security,  with  James  J.  Donegan, 
for  Michael  Erskine,  and  received  indemnity  therefor,  iu  a 
mortgage  from  said  Michael  upon  certain  lands  in  the  State  of 
Texas  ;  a7id  whereas,  after  the  death  of  said  Alexander,  in  order 
for  his  estate  to  foreclose  said  mortgage,  it  was  necessary  that 
it  should  furnish  evidence  of  the  payment  of  said  debt  by  it  ; 
and  whereas  the  undersigned  James  H.  Mastin,  who  was  made 
one  of  the  executors  of  said  Alexander's  estate  by  his  last  will 
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and  testament,  and  duly  qualified  as  sncli,  in  order  to  foreclose 
said  mortgage  for  the  benefit  of  said  testator's  estate,  gave  his 
individual  note  for  said  debt,  with  said  James  J.  Donegan, 
which  note  reads  as  follows,"  setting  it  out ;  "  and  whereas  said 
mortgage  was  foreclosed,  and  the  estate  of  said  Alexander  got 
the  benefit  accruing  therefrom  secured  thereby  to  said  Alexan- 
der's estate  ;  and  lohereas  said  Alexander's  estate  justly  owes 
said  debt,  and  we  and  each  of  ns,  as  the  executors,  legatees  and 
devisees  thereof,  do  hereby  acknowledge  its  liability  therefor, 
and  promise  to  pay  the  same,  said  legatees  and  devisees  limit- 
ing their  liability  to  the  extent  of  their  interest  in  said  Alexan- 
der's estate ;  and  wherenn  said  debt  is  now  the  propert}'  of 
Samuel  R.  Cruse,  as  trustee  of  the  estate  of  Mrs.  Kate  Grim- 
ball,  deceased  ;  and  whereas  various  amounts  have  been  paid  on 
said  note,  as  evidenced  by  the  indorsements  thereon,  as  follows," 
copying  them  ;  '"'and  whereas  the  undersigned  desire  to  secure 
the  payment  therefor,  as  said  Cruse  is,  as  such  trustee,  required 
to  have  it  secured  by  the  order  of  the  Chancery  Court  of  Madi- 
son county,  Alabama  :  Nmo^  in  consideration  of  the  premise^^ 
and  the  sum  of  ten  dollars  to  ns  in  ha7id  paid  by  said  Cruse, 
the  receipt  whereof  is  hereby  acknowledged,  we,  the  under- 
signed," naming  them,  "  do  hereby  grant,  bargain,  sell,  alien, 
enfeoff  and  convey  unto  Samuel  R.  Cruse,  as  trustee  of  the 
trust  estate  of  Mrs.  Kate  Grimball,  deceased,  the  following  de- 
scribed tracts  or  parcels  of  land  ;"  "  to  have  and  to  hold  unto 
the  said  Cruse  as  such  trustee,  and  his  successors  in  office,  for- 
ever, with  general  warranty  of  title ;  upon  condition,  never- 
theless, that  if  said  debt  is  not  paid  within  three  years  from  the 
date  of  this  mortgage,"  then  the  mortgagee  may  take  possession 
and  sell. 

The  note  of  said  Mastiii  and  Donegan,  as  copied  in  the  mort- 
gage, was  for  $8,309,  was  dated  April  18th,  1867,  pavable  one 
day  after  date  to  R.  W.  Walker  as  trustee  (who  was  tlie  prede- 
cessor of  said  Cruse),  with  interest  from  date,  payable  annually  ; 
and  purported  to  be  given  for  value  received.  The  bill  alleged 
the  facta  as  recited  in  the  mortgage,  and  further,  that  Donegan, 
who  was  also  jointly  bound  for  the  debt,  had  since  departed  this 
life,  leavi?)g  no  assets,  and  no  relief  was  prayed  as  against  his 
estate;  that  said  Alexander  Erskine,  the  testator,  died  in  July, 
1857  ;  that  by  his  last  will  and  testament,  which  was  duly  pro- 
bated, and  letters  testamentary  granted  to  the  persons  therein 
named  as  executors,  his  entire  estate  was  charged  with  the  pay- 
ment of  his  debts,  and  his  executors  were  required  to  keep  his 
estate  together,  "so  long  as  they  might  deem  it  advisable,  or 
for  the  benefit  of  his  devisees ;"  tliat  the  executors  have  kept  the 
estate  together,  except  in  the  matter  of  some  small  sales  of 
property,  and  have  held  possession  of  the  lands,  "  charged  by  the 
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will  with  the  payment  of  said  debts ;"  that  said  note  of  Mastin 
and  Donegan  "  was  not  given,  nor  accepted,  as  payment  of  said 
debt,  but  only  as  collateral  security,  and  the  liability  and  in- 
debtedness of  said  estate,  in  respect  to  said  debt,  was  fully 
recognized  and  acknowledged  as  late  as  November,  1879,  by  all 
the  executors  of  said  estate,  by  the  widow,  and  by  all  the  living 
children,  and  by  said  James  11.  Mastin,  both  individually  and 
as  trustee  ; "  that  the  estate  owes  no  other  debt,  except  the  ex- 
penses of  administration  ;  that  there  is  other  property,  real  and 
personal,  in  the  hands  of  the  executors,  not  included  in  said 
mortgage,  of  the  value  of  nearly  $10,000  ;  and  that  the  execu- 
tors have  tiled  a  bill  in  said  Chancery  Court,  for  a  settlement 
of  their  administration  and  the  distribution  of  the  estate. 

The  prayer  of  the  bill  was  expressed  in  these  words :  "Com- 
plainant prays  that  said  estate  may  be  charged  with  the  pay- 
ment of  the  said  debt  due  complainant,  in  soUdo  ;  that  this  lion, 
court  will  take  charge  of  the  further  administration  and  final 
settlement  of  said  estate,  for  the  purposes  of  the  payment  of 
said  debt ;  that  for  the  purpose  of  the  ascertainment  of  the  in- 
terest and  share  of  each  of  said  mortgagors  in  the  estate  of  said 
Alexander  Erskine,  deceased,  in  the  event  your  honor  should 
hold  that  said  estate  is  not  liable  for  said  debt,  your  honor  will 
ascertain  the  value  of  the  share  of  each  of  said  mortgagors  in 
the  property  mortgaged  as  aforesaid,  that  the  same  may  be  sub- 
jected to  the  payn)ent  of  the  debt  secured  in  the  said  mortgage; 
that  in  the  event  any  of  said  mortgagors  shall  be  found  to  have 
obtained  from  the  said  estate  any  larger  sums  of  money  or 
property  than  others,  in  that  event,  that  the  heirs  who  may  be 
found  to  be  creditors  of  such  mortgagors,  in  the  settlement  of 
said  estate  may  be  re(juired  to  settle  such  balance  as  may  be 
found  due  them,  from  other  property  belonging  to  said  estate ; 
that  said  mortgage  may  be  foreclosed,  and  said  lands  therein 
conveyed  sold  for  cash,  and  the  i)roceedsof  the  same  applied  to 
the  payment  of  the  debt  secured  by  the  satrte  ;  and,  in  the  event 
the  proceeds  of  said  sale  shall  not  fully  pay  off  and  discharge 
the  said  debt,  that  a  decree  may  be  rendered  against  said  ex- 
ecutors for  any  balance  that  may  remain  unpaid,  to  be  paid  out 
of  the  assets  of  the  estate  of  said  Alexander  Erskine." 

A  demurrer  to  the  bill  was  filed  by  all  of  the  defendants 
jointly,  assigning  the  following  as  grounds  of  demurrer  :  1st, 
that  the  executors  had  no  authority,  under  the  testator's  will, 
to  execute  said  mortgage  ;  2d,  that  said  Mastin,  as  executor, 
and  Mrs.  Erskine  as  trustee  for  Catharine  and  James  A.  Erskine, 
had  no  power  under  the  will,  or  otherwise,  to  execute  said  mort- 
gage ;  3d,  "  that  said  mortgage  is  without  consideration,  and 
therefore  not  an  obligation  enforceable  against  these  defend- 
ants ;"  4th,  "  that  the  bill  does  not  show  that  the  debt  existing 
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against  said  Alexander  Erskine  and  James  J.  Donegan  was  pre- 
sented to  the  exeeutors  of  said  Erskine  with  eighteen  months 
after  the  grant  of  their  letters  testamentary  ;"  'itli,  •'  that  snid 
hill  shows  on  its  face  that  all  the  devisees  and  legatees  under 
the  will  of  .sai<l  Erskine  did  not  join  in  the  execution  <»f  haid 
mortgage;"  6th,  "that  the  prayer  of  the  hill  is,  inter  <///V/,  that 
the  share  of  each  mortgagor  in  said  estate  may  he  ascertained, 
and  subjected  for  said  debt,  while  the  allegations  <)f  the  i>ill 
show  that  the  devisees  only  mortgaged  their  interest  as  devisees 
under  the  will  of  said  Alexander  Erskine,  and  not  their  shares 
as  distributees  of  the  estate  of  .John  II.  Erskine,  deceased,  a 
devisee  who  did  not  join  in  the  execution  of  tlie  mortgage." 

The  chancellor  sustained  the  demurrer,  citing  the  following 
autlnjrities :  FreiweU  v.  Mc Let/tore.  52  Ala.  124;  Taylnr  v. 
EahinHoii,  09  Ala.  2H9 ;  McDowell  v.  JcmeH,  58  Ala.  25  ;  Col- 
vin  V.  OweuH,  22  Ala,  795  ;  Vanderver  v.  Ware^  <J5  Ala.  (KKJ ; 
Starke  v.  WiUrm,  65  Ala.  580  ;  Tetigne  v.  Corhiit.  57  Ala.  529  ; 
Toionett  V.  Ferguson,  20  Ala.  147.  The  com[)lainant  appeals 
from  this  decree,  and  here  assigns  it  as  err<»r. 

Cabaniss  ife  Ward,  and  Tl.  C.  Brickkll,  for  the  ap|>ellants. 
(1.)  The  appellants  admit  the  atjthority  of  the  cases  cited  by 
the  chancellor,  to  which  others  might  be  added,  but  deny  that 
those  cases  are  applicable  to  this.  The  mortgage  recites  the 
existence  of  the  debt,  and  acknowledges  its  justness;  and  all 
the  mortgagors,  personal  representatives  and  devisees,  join  in 
an  unconditional  j)romise  to  pay  it.  These  recitals,  the  truth 
of  wliich  are  admitted  by  the  demurrer,  are  the  equivalent  of  a 
positive  and  unequivocal  admission  and  declaration  that  the  debt 
against  the  estate  exists — that  it  has  been  duly  presented,  and 
that  it  has  not  been  paid  or  extinguished.  In  the  matter 
of  the  presentation  of  claims,  the  executor  or  administrator 
represents  the  whole  estate ;  and  his  admission  of  the  fact  of 
presentment,  whether  made  before  or  after  the  expiration  of 
eighteen  months,  is  evidence  of  the  fact  as  against  all  the  par- 
ties interested  in  the  estate. — Pharis  v.  I^achman,  20  Ala. 
678  ;  Starke  v.  Keenan,  5  Ala,  590  ;  Darrlngton  v.  Borland^ 
3  Porter,  39.  In  addition  to  these  recitals,  the  mortgage  shows 
a  transaction  Ixjtween  the  parties  which  is  only  reconcilable 
with  the  due  presentment  and  continued  existence  of  the  debt 
— that  is,  the  surrender  of  the  evidence  of  the  original  debt, 
and  the  execution  of  a  new  note  by  Donegan  and  Mastin,  in 
order  that  indemnity  might  be  secured  from  the  principal 
debtor.  If  the  estate  was  not  liable  for  the  debt — if  it  was  not 
a  valid  and  existing  obligation  against  the  estate — there  was  no 
reason  or  necessity  for  indemnity,  and  no  liability  against  which 
indemnity  was  required.     The  ease  made  by  the  bill,  then,  not 
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being  prima  facie  within  the  bar  of  tlie  statute  of  non-claim, 
it  was  not  necessary  to  aver  a  presentment  of  the  demand. 
(2.)  The  same  acts  and  admissions  are  equally  effectual  to  show 
that  the  debt  was  not  barred  by  the  statute  of  limitations  ;  and 
even  if  the  statute  had  operated  a  bar,  the  unconditional  promise 
of  payment  contained  in  the  mortgage  avoids  it. — Merrills  v. 
Swi/i,  18  Conn.  257;  Baleh  v.  Oniov,  4  Cush.  Mass.  559  ; 
Palmer  v.  Butler,  36  Iowa,  576.  Nor  is  the  statute  of  limita- 
tions, thougli  barring  an  action  on  the  debt,  a  defense  against 
a  bill  for  the  foreclosure  of  a  mortgage  given  to  secure  it. 
Inge  v.  Brandon,  2  Ala.  331 ;  Locke  v.  Palmer,  26  Ala.  312  ; 
Warev.  Curry,  67  Ala.  274;  Wood  on  Limitations,  448-51. 
(3.)  On  the  recitals  of  the  mortgage,  it  is  supported  by  a  suffi- 
cient consideration. — Boiling  v.  Munchus,  65  Ala.  561  ;  Law- 
rence V.  McCalmont,  2  How.  TJ.  S.  426. 

Humes,  Gordon  &  Siieffey,  R.  W.  Walker,  and  D.  D. 
Shelby,  contra. — (1.)  The  contracts  of  executors  and  adminis- 
trators, even  when  relating  to  matters  necessary  to  the  execu- 
tion of  their  trust,  are  only  binding  on  them  personally,  and  do 
not  create  any  liabilitv  against  the  estate. —  Vanderveer  v.  Ware, 
65  Ala.  606;  and  69  Ala.  38;  Vann  v.Vann,  71  Ala.  154; 
Steele  v.  Steele,  64  Ala.  438;  Mayhary  v.  Grady,  67  Ala.  148; 
Paily  V.  Daily,  m  Ala.  266 ;  Foxworth  v.  Whi'te,  72  Ala.  224. 
(2.)  The  uiortgage  is  without  consideration.  If  a  person  accedes 
as  surety  to  an  existing  agreement,  or  guarantees  an  existing 
debt,  for  which  there  was  a  sufficient  consideration  as  between 
the  plaintiff  and  a  third  person,  something  new  must  take  place, 
of  the  nature  of  a  detriment  to  the  creditor,  or  a  benefit  to  the 
debtor  or  surety,  to  form  a  consideration  for  the  engagement  of 
latter. — Jackson  v.  Jackson,  7  Ala.  791 ;  Thomason  v.  Pill,  30 
Ala.  444;  Browne  on  Stat.  Frauds,  412,  §  395;  Morley  v. 
Boothhy,  3  Bing.  107-13 ;  Story  on  Prom.  Notes,  ^§  457-8, 
note  2;  University  v.  Livingston,  57  Iowa,  307,  or  42  Amer. 
Rep.  42;  Cottage  v.  ICendall,  121  Mass.  528,  or  23  Amer.  Rep. 
286 ;  Exchange  Bank  v.  Rice,  107  Mass.  37  ;  Stewart  v.  Trus- 
tees, 2  Denio,  403,  and  1  N.  Y.  581;  Limerick  v.  Davis,  11 
Mass.  113.  A  mortgage  is  but  a  security  for  a  debt,  and  is 
without  consideration  when  no  debt  exists. —  West  v.  Hendrix, 
28  Ala.  226 ;  Agee  v.  Steele,  8  Ala.  948 ;  Prater  v.  Miller,  25 
Ala.  320;  Stewart  v.  Bradford,  26  Ala.  410.  (3.)  The  bill  seeks 
to  charge  the  estate  with  a  debt  of  the  testator,  and  does  not 
aver  a  presentment  of  the  demand  to  the  personal  representa- 
tives within  the  period  pre8crii)ed  by  law,  nor  state  facts  which 
excuse  the  failure  to  present  it. — Fretwell  v.  McLemore,  52 
Ala.  124;  McDowell  v.  Jones,  58  Ala.  25 ;  Jones  v.  Lightfoot, 
10  Ala.   17;  Br.   Bank  v.  Hawkins,    12  Ala.   755;  Owen  v. 
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CorhiU,  57  Ala.  92;   Taylor  v.    RobinMon,  69  Ala.  269;  Foster 
V.  Holland,  56  Ala.  474. 

CLOPTON, 'J. — A  legal  representative  can  not,  withont  ex- 
press power,  by  any  act  or  contract,  create  a  charge  or  liability 
against  the  estate  he  represents;  nor  can  he,  by  payment, 
promise,  or  admission,  suspend  the  operation  of  the  statnte  of 
limitations,  or  remove  its  bar,  so  as  to  keep  alive  or  revive  a 
charge  on  lands  descended  or  devised ;  nor  waive,  or  in  any 
manner  displace,  the  bar  of  the  statute  of  non-claitn.  These 
general  propositions  are  not  controverted.  The  contestation  is 
as  to  their  applicability  to  those  defendants  who  joined  in  the 
execution  of  the  mortgage,  and  to  the  aspect  of  the  bill  wherein 
it  seeks  to  enforce  the  lien  on  their  interests  in  the  mortgaged 
lands. 

It  may  be  regardec]  as  settled,  that  a  bill  in  equity,  for  the 
enforcement  of  a  claim  against  the  estate  of  a  decedent,  is  sul)- 
ject  to  demurrer,  if  the  ciaini  \&  prima  facie  within  the  bar  of 
the  statute  of  non-claim,  and  there  is  an  omission  to  aver  its  pre- 
sentation within  the  time  prescribed  by  the  statute,  or  sufficient 
cause  for  excepting  it  from  the  operation  of  the  statute. — Fret- 
well  V.  McLemore,  52  Ala.  92;  Foster  v.  Holland,  56  Ala.  474; 
Williams  V.  Auerhach,  57  Ala.  90.  An  admission  of  the  per- 
sonal representative  may  be  evidence  tending  to  show  presenta- 
tion ;  but  an  averment  of  the  admission — of  evidence — is  not 
the  averment  of  the  distinct  fact  of  presentation  of  the  claim. 
An  explicit  and  positive  statement  of  the  fact,  on  which  a 
material  issue  may  be  formed,  is  required.  The  bill  fails  to 
aver  the  presentment  of  the  claim  against  the  estate  of  the  tes- 
tator, or  any  cause  for  excepting  it  from  the  operation  of  the 
statute;  and  is  defective  as  to  the  defendants  who  did  not  join 
in  the  mortgage. 

The  rule  applies  only  when  the  bill  is  brought  to  condemn 
to  the  satisfaction  of  the  demand  assets  in  the  hands  of  the 
legal  representative  for  administration,  or  lands  descended  or 
devised.  When  the  purpose  of  the  bill  is  to  enforce  a  subse- 
quent promise  or  contract  of  the  devisees  or  heirs,  founded  on 
tlie  validity  of  a  claim  against  their  testator  or  intestate,  and  a 
lien  created  by  them  as  security  for  its  performance,  the  bar  of 
the  statute  of  non-claim  comes  collaterally  into  question,  and 
an  averment  of  a  presentation  of  the  claim  is  not  reipiisite.  In 
such  case,  Hie  question  of  the  bar  of  the  claim  by  either  the 
statute  of  limitations,  or  of  non-claim,  is  important  only  as  the 
claim  may  enter  into  and  constitute  the  consideration  of  tlie 
subsequent  promise  or  contract. 

Against  a  bill  to  foreclose  a  mortgage,  any  defense,  other 
than  the  statute  of  limitations,  may  be  set  up,  which  will  avail 
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in  arj  action  at  law  on  the  debt.  If  the  defense  be  a  want  of 
consideration,  the  recitals  of  the  n)ort^ao^e  are  open  to  in(juiry, 
and  parol  evidence  is  admissible.  AVhen  the  bill  and  mortgage 
are  silent  as  to  the  particular  consideration,  tire  defense  must 
be  made  by  plea  or  answer;  but,  when  the  want  of  considera- 
tion appears  from  the  bill,  either  by  the  averments  proper,  or 
by  the  recitals  of  the  mortgage,  it  having  been  made  an  exhibit, 
the  objection  may  be  taken  advantage  of  by  demurrer,  or  motion 
to  dismiss  for  want  of  equity. 

The  mortgage  was  executed  by  the  executors  and  some  of 
the  devisees,  and  recites,  substantially,  that  their  testator  was, 
at  the  time  of  his  death,  indebted  as  surety  for  Michael  Erskine, 
and  had  taken  a  mortgage  on  lands  in  Texas  for  his  indemnity; 
that,  in  order  to  foreclose  the  mortgage,  it  was  necessary  to  fur- 
nish evidence  of  the  payment  ttf  the  debt,  and  f(jr  this  purpose 
one  of  the  executors  ami  Donegan,  who  was  a  co-surety  with 
the  testator,  gave  their  note  for  the  debt;  that  the  mortgage  on 
the  lands  in  Texas  was  foreclosed,  and  the  estate  of  the  testator 
received  the  benefit  thereof;  and  that  the  mortgagors  desired 
to  secure  the  payment  of  the  debt,  as  the  then  trustee  of  the 
complainant's  fntestate  had  been  required,  by  the  order  of  the 
Chancery  Court,  to  have  it  secured.  The  mortgage  recites  the 
justness  of  the  debt,  acknowledges  the  liability  of  the  testator's 
estate,  and  the  mortgagors'  promise  to  pay  the  same, — the  de- 
visees limiting  their  liability  to  the  extent  of  their  interests  in 
the  estate.  The  question,  on  this  demurrer,  is,  does  it  appear 
from  these  recitals  that  the  mortgage  is  unsupported  by  a  suf- 
ficient consideration. 

In  the  matter  of  the  presentation  of  claims,  the  executor  rep- 
resents the  whole  estate;  and  his  acknowledgment  that  a  claim 
was  presented  within  the  time  required  by  statute  is  evidence 
of  the  fact,  which  is  not  impaired  by  his  subsequent  resigna- 
tion.— Starhe  V.  Keenan,  5  Ala.  590.  The  admission  is  of  equal 
value  as  evidence,  whether  made  before  or  after  the  expiration 
of  the  time  for  presentment,  if  he  was  the  acting  executor 
when  it  was  made.  In  Pharis  v.  Leachmrm,  20  Ala.  662,  it 
was  said  :  *'The  admissions  of  the  administrator,  Leachman, 
made  by  him  during  the  continuance  of  his  representative  char- 
acter, although  after  the  expiration  of  the  eighteen  months 
from  the  grant  of  letters,  are  evidence  of  the  fact  of  presenta- 
tion ;  and  if  they  are  to  be  regarded  as  evidence  of  this  fact 
against  the  administrator,  they  are  e(]ually  evidence  of  the  same 
fact  against  the  otlier  parties.  The  admissions  of  the  personal 
representative,  which  will  take  the  debt  out  of  the  statute  of 
limitations,  do  not  bind  the  heir;  for  the  reason,  that  the  one 
represents  the  personal,  and  the  other  the  real  estate;  and  the 
admission  of  the  administrator,  operating  only  on  the  estate 
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winch  lie  reprcRents,  is  ae  to  the  lieir  an  act  inter  alios.  But, 
in  relation  to  the  presentation  of  claini8,  the  administrator  rep- 
resents the  whose  estate."  It  is  true,  there  is  no  direct  admis- 
sion, or  acknowledgment,  that  the  claim  was  presented  ;  hut 
the  recitals  of  the  inort<;ajj^e  contain  admissions  tliat  the  demand 
is  a  suhsistingdeht,  and  acknowledge  the  present  liability  of  the 
estate.  These  admissions  are  untrue,  if  the  debt  was  barred  by 
the  statute  of  non-claim,  or  were  made  in  ignorance  of  the 
operation  of  the  statute;  for  by  the  bar  it  was  extimjuifihed. 
We  are  not  authorized,  on  demurrer,  to  presume  either  of  these 
alternatives.  We  must  treat  the  admissions  as  true ;  and  so  con- 
sidering them,  must  regard  the  debt  as  an  existing  and  enforce- 
able liability  of  the  estate,  so  far  as  its  validity  is  affected  by 
the  statute  of  non-claim.  To  destroy  its  efficacy,  as  an  element 
of  consideration  for  the  subsequent  promise,  the  claim  must 
have  been  barred;  and  on  demurrer  for  waTit  of  consideration, 
this  fact  should  appear  from  the  bill,  at  least  by  reasonable  im- 
plication. Xo  such  implication  can  arise,  in  opposition  to  ad- 
missions inconsistent  with  its  existence ;  and  no  presumption 
in  favor  of  a  want  of  consideration  will  be  indulged,  against 
the  positive  recitals  of  the  mortgage.  We  do  notniean  to  inti- 
mate that  the  admissions  are  conclusive,  or  any  opinion  as  to 
the  effect  on  the  sufficiency  of  the  consideration  of  the  mort- 
gage, if  the  claim  was  really  barred.  All  we  decide  is,  that  it 
not'appearing  that  the  debt  was  within  the  bar  of  the  statute, 
the  want  of  consideration,  so  far  as  it  rests  on  the  extinguish- 
ment of  the  claim,  does  not  appear  from  the  bill. 

With  respect  to  the  bar  of  the  statute  of  limitations,  the  ad- 
missions do  not  have  the  same  operation.  No  act,  promise,  or 
acknowledgment,  is  sufficient  to  remove  the  bar  of  the  statute, 
or  is  evidence  of  a  new  continuing  contract,  except  a  partial 
payment  made  upon  the  contract,  by  the  party  sought  to  be 
charged,  before  the  bar  is  complete,  or  an  unconditional  promise 
in  writing,  signed  by  the  party  to  be  charged  thereby. — Code, 
§  3240.  The  bill  does  not  aver,  nor  do  the  recitals  of  the  mort- 
gage contain,  any  admission  of  a  partial  payment  before  the 
bar  was  complete,  or  of  any  promise  in  writing ^rmow*  to  the 
execution  of  the  mortgage,  made  or  signed  by  the  devisees. 
The  bar  of  the  statute  of  limitations  does  not  extinguish  the 
debt,  only  the  remedy.  The  admissions  of  the  mortgage  are 
not  irreconcilable  with  the  existence  of  such  bar.  A  debt  may 
be  barred  by  limitation,  and  still  be,  in  the  larger  legal  sense,  a 
subsisting  debt. 

But,  a  claim  barred  by  the  statute  of  limitations   may  be  a 

sufficient  consideration  for  a  promise  to  pay  it,  if  such  promise 

be  expressed  as  required  by  statute.     In  1  Pars,  on  Contracts, 

434,  the  rule  is  stated  as  follows  :     "  A  moral  obligation  to  pay 
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money,  or  to  perform  a  dut_y,  is  a  good  consideration  for  a 
promise  to  do  so,  when  there  was  originally  an  obligation  to 
pay  the  money,  or  to  do  the  duty,  which  was  enforceable  at 
law  but  for  tiie  interference  of  some  rule  of  law.  Thus,  a 
promise  to  pay  a  debt  contracted  during  infancy,  or  barred  by 
the  statute  of  limitations,  or  bankruptcy,  is  good,  without 
other  consideration  than  the  previous  legal  obligation."  A 
mere  moral  obligation  is  not  sutticient — there  must  have  been 
a  valuable  consideration  creating  a  pre-existing  duty  or  obliga- 
tion, barred  by  some  positive  rule  of  law. —  Vance  v.  Wells, 
6  Ala.  737 ;  Turlington  v.  Slaughter,  54  Ala.  195 ;  Wolfe  v. 
Eherlin,  74  Ala.  99. 

It  is  not  necessary  that  there  should  have  been  a  prior  legal 
obligation  on  the  promisor,  which  could  have  been  enforced 
against  him  at  law.  In  Vance  v.  Wells,  8  Ala.  399,  it  was 
held,  that  a  note  signed  by  a  married  woman,  who  had  a  sepa- 
rate estate,  for  goods  furnished,  created  a  moral  obligation  to 
pay  the  debt,  which  could  be  enforced  at  law,  upon  her  subse- 
quent promise  after  coverture  ceased.  The  debt  due  by  the 
testator  was  a  statutory  charge  on  the  lands  devised,  and  was 
enforceable,  in  a  proper  case,  by  proper  legal  proceedings. 
The  effect  of  the  statute  is  to  bind  the  lands  for  tiie  payment 
of  all  debts,  to  the  same  extent  that  debts  by  specialty  bound 
real  assets  in  England. — Lightfoot  v.  Lightfoot,  27  Ala.  351. 
Taking  an  estate  subject  to  a  debt  or  ciiarge,  is  a  sufficient  con- 
sideration for  a  promise  to  pay  the  debt.  When  the  devisees 
took  the  devised  lands,  they  took  them  subject  to  the  debts  of 
the  testator.  There  was  created  a  moral  obligation  to  pay  the 
debt  due  by  the  testator,  and  a  charge  on  the  lands  for  its  pay- 
ment, which  was  enforceable  before  the  remedy  was  barred  by 
the  statute  of  limitations.  Had  the  devisees  made  a  promise  in 
writing  to  pay  the  debt,  and  executed  a  mortgage  to  secure  its 
performance,  before  the  bar  of  the  statute  was  complete,  there 
would  have  been  no  question  of  the  sufficiency  of  the  consid- 
eration. The  statute  of  limitations  is  a  defense  personal  to 
them,  which  they  may  set  up  or  waive.  By  the  execution  of 
the  mortgage,  the  defense  was  waived.  When  there  is  a 
waiver  of  the  bar,  the  mortgage  has  the  same  force  and  effect 
as  if  it  had  been  executed  before  the  bar  was  complete.  In  so 
holding,  we  have  assumed  as  true  the  averment  of  the  bill  that 
the  note  of  Mastin  and  Donegan  was  given  as  collateral  security 
for,  and  not  in  payment  of  the  debt. 

In  Boiling  v.  Munchus,  65  Ala.  558,  it  was  observed  :  "  We 
may  pass  over  all  other  considerations  recited  in  the  mortgage, 
than  tiiat  of  one  dollar,  the  receipt  of  which  is  acknowledged 
by  the  mortgagor.  It  is  an  elementary  principle  of  the  law  of 
contracts,    applicable   to   every  form  of  contracts,  and  in  all 
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courts,  that  if  a  consideration  is  valuable,  it  need  not  be  ade- 
quate.  There  can  be  no  incjuiry  into,  and  no  adjustment  of 
the  value  of  the  consideration,  in  the  absence  of  duress,  or  of 
fraud,  or  of  some  confidential  relation  existing  l)etween  the  par- 
ties. .  .  .  The  law  is  satisfied,  whenever  there  is  a  valua- 
ble consideration,  supporting  an  executory  contract  the  promisor 
is  re<iuired  to  perform.  And  if  there  be  no  fraud,  or  imposi- 
tion, the  least  consideration  will  support  a  contract  deliberately 
made,  with  fiill  knowledge  of  all  the  circumstances."  In  sup- 
port of  this,  Lawrence  v.McCabnont,  2  How.  426,  is  cited,  where 
it  was  held  that  an  expressed  consideration  of  one  dollar  paid 
was  sufUcient  to  support  a  guaranty  of  £10,000.  There  can  ha 
no  doubt  that  any  valuable  consideration,  however  small,  will 
support  an  executory  contract;  but  it  must  he  a  consideration 
really  paid,  or  agreed  to  be  paid,  not  nominal  or  fictitious — un- 
derstood I)}'  the  parties  to  be  the  consideration,  or  a  part.  The 
mortgage  recites  a  consideration  of  "  the  sum  of  ten  dollura  to 
Its  in  hand  paid ^''  and  acknowledges  its  receipt.  Prima  facie^ 
the  recital  shows  a  valuable  and  real  consideration,  and  its 
actual  payment.  In  the  absence  of  opposing  proof,  the  consid- 
eration would  be  held  sufticient  to  support  the  mortgage,  and 
we  must  so  hold  on  demurrer  for  want  of  consideration. 

The  bill  is  inartificially  drawn — not  sufficiently  certain  and 
explicit  in  st>me  averments,  and  defective  in  son)e  other  re- 
spects. These  may  be  remedied  by  amendment.  We  have 
considered  only  tlie  causes  of  demurrer  assigned. 

It  results,  that  the  deuiurrer  should  have  been  sustiined,  as 
to  the  defendants  who  did  not  join  in  the  mortgage,  and  over- 
ruled as  to  the  others. 

Ileversed  and  remanded. 


Tatum  Brothers  v.  Walker. 

BUI  in  Eiiuity  for  Cancellation  of  Mortga^e^  or  Redemption. 

1.  Wlje  as  party  to  bill  filed  by  her  trustee  ;  amendntftit  a«  to  fxirtifM. 
The  wife  is  a  proper  narty  to  a  bill  filwl  by  her  testamentar}*  trustee, 
whirh  seeks  to  set  asiue  and  cancel  a  niort};jige  of  her  projierty  exe<'Uted 
by  her  ami  her  husband  to  8e<"nre  a  rccite«l  indebte«lne8a ;  and  if  she  is 
joined  as  a  defendant  with  her  husband  and  the  luort^^agees,  her  name 
may  be  struck  out  by  amendment,  and  she  may  then  be  made  a  co- 
complainant  with  the  trustee. 

2.  Filing  bill  in  double  aspect,  asking  cancellation  of  mortgage,  or  re- 
demption under  it. — A  bill  can  not  pray  to  have  a  mortgage  set  aside  and 
cancelleil,  as  inoperative  and  void,  or,  in  the  alternative,  for  an  account 
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and  redemption  under  it;  and  if  the  original  bill  prays  the  former  relief 
only,  an  amendment  asking  the  other,  in  the  alternative,  can  not  be 
allowed. 

3.  Tender  in  bill  t'o  redeem. — In  a  bill  to  redeem  tinder  a  mortgage,  it 
is  always  necessary  to  tender  the  amount  due,  unless  it  is  averred  that 
nothing  is  in  fact  <lne  ;  and  the  only  safe  plan  is  to  tender  what  may  be 
found  due,  even  when  averring  that  nothing  is  due. 

Appeal  from  tlie  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  tiled  on  the  19th  Novem- 
ber, 1881,  by  John  H.  Walker,  as  testamentary  trustee  of  Mrs. 
Eliza  W.  Tatum,  under  the  will  of  their  deceased  father, 
against  Mrs.  Tatum  and  her  husband,  Menifee  Tatum,  and 
against  the  persons  composing  the  mercantile  Urm  of  Tatum 
Brothers;  and  sought  to  set  aside  and  cancel,  as  void  and  inop- 
erative, a  mortgage  and  crop-lien  executed  by  Mrs.  Tatum  and 
her  husband  to  said  Tatum  Brothers,  and  to  enjoin  an  action  at 
law  which  the  latter  had  instituted  to  recover  the  land  conveyed 
by  the  instrument.  An  amended  bill  was  afterwards  filed, 
striking  out  the  name  of  Mrs.  Tatum  as  a  defendant,  and  mak- 
ing her  a  complainant  with  the  trustee ;  and  also  praying,  in 
the  alternative,  an  account  and  redemption  under  the  mort- 
gage. The  chancellor  overruled  a  demurrer  to  the  bill  as 
amended  ;  and  on  final  hearing  on  pleadings  and  proof,  the 
account  stated  by  the  register  showing  that  the  mortgage  debt 
was  overpaid,  he  rendered  a  decree  ordering  satisfaction  of  the 
mortgage  to  be  entered,  and  a  personal  decree  against  said  Ta- 
tum Brothers,  in  favor  of  Mr.  Tatum,  for  the  over-payment. 
Each  of  the  decrees  is  now  assigned  as  error. 

J.  D.  Gardner,  and  W.  C.  Brewer,  for  appellants. 

W.  H.  Parks,  R.  H.  Abercrombie,  and  J.  A.  Bilbro,  contra. 

STONE,  C.  J, — The  original  bill  in  this  cause  was  tiled  by 
John  H.  Walker,  as  trustee  of  Mrs.  Eliza  W.  Tatum,  then  the 
wife,  now  the  widow  of  Menifee  Tatum.  P.  A.  Tatum,  Hen- 
ry D.  Tatum,  Menifee  Tatum,  and  Eliza  W.,  his  wife,  were 
made  defendants.  The  controlling  purpose  of  the  bill  was  to 
have  declared  inoperative  and  void  an  alleged  crop-lien  and 
mortgage,  made  by  Menifee  Tatum  and  wife  to  the  other  de- 
fendants, conveying  real  and  personal  property  to  secure  an 
alleged  indebtedness  from  Menifee  Tatum  and  wife  to  Tatum 
Brothers.  It  is  shown  in  the  record  that,  under  the  will  of 
Joel  Walker,  father  of  John  H.  Walker  and  of  Mrs.  Tatum, 
she,  Mrs.  Tatum,  became  the  owner  of  an  estate,  vested  in 
John  H.  Walker  as  her  trustee,  secured  to  her  sole  and  sepa- 
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rate  use  during  life,  remainder  to  her  children,  if  she  had  chil- 
dren ;  and  if  not,  then  over.  It  is  averred  in  the  pleadings, 
and  there  is  testimony  tending  to  prove  it,  that  of  Mrs.  Tatum's 
patrimony,  thus  secured  in  trust,  a  considerable  sum  of  money 
was  paid  by  the  trustee  to  her  husband,  which  he  invested  in 
lands  and  personal  property,  taking  the  title  in  his  own  name. 
Subsequently,  in  1867,  he  conveyed  this  property  to  John  H. 
Walker,  in  trust  for  the  said  Eliza  W.  Tatum  ;  and  it  is  alleged 
that  this  was  done  in  repayment  of  the  said  trust  money  which 
he  had  received  from  the  trustee,  and  had  converted. 

In  1881,  Menifee  Tatum  and  Eliza  W.,  his  wife,  gave  to 
Tatum  Brothers  a  crop-lien  and  mortgage,  to  secure  to  them  an 
acknowledged  indebtedness  of  fourteen  hundred  dollars,  and 
some  future  advances.  The  property  thus  mortgaged,  it  is  al- 
leged, is  part  of  the  property  conveyed  by  Menifee  Tatum  to 
Walker,  as  trustee.  In  the  fall  of  1881,  Tatum  Brothers  took 
possession  of  the  property  conveyed  by  the  mortgage,  and  were 
proceeding  to  dispose  of  it,  in  payment  of  their  mortgage  claim. 
The  original  bill  was  then  filed,  and  an  injunction  obtained. 
It  contains  no  averment  as  to  the  state  of  the  account,  growing 
out  of  the  mortgage  transaction.  The  gravamen  is,  that  at  the 
time  the  crop-lien  and  mortgage  were  executed,  Menifee  Tatum 
had  lost  his  reason,  and  was  mentally  incapable  of  making  a 
binding  contract. 

An  amendment  of  the  bill  was  prayed  for,  and  allowed.  By 
it,  complainant  sought,  first,  to  have  Mrs.  Eliza  W.  Tatum's 
name  struck  out  as  a  defendant,  and  to  have  her  made  a  co- 
complainant  with  himself.  This  was,  as  far  as  we  can  perceive, 
a  proper  amendment.  The  title  set  up  makes  her  a  proper 
complainant. — Larhins  v.  Biddle,  21  Ala.  252  ;  M'tchan  v. 
Wi/att,  Ih.  813.  The  amended  bill  then  proceeds,  with  minute 
particularity,  to  set  forth  the  facts  which  are  very  generally  and 
briefiy  charged  in  the  original  bill,  and  repeats  the  averment 
that,  at  the  time  the  crop-lien  and  mortgage  were  executed, 
Menifee  Tatum  was  mentally  incapable  of  making  a  binding 
contract.  It  also  avers  oppression,  fraud,  deceit  and  circum- 
vention, exercised  and  practiced  by  Tatum  Brothers  on  Mrs.  E. 
W.  Tatum,  by  which  they  procured  her  signature  to  the  crop- 
lien  and  mortga<^e.  It  prays,  also,  that  the  convevance  be 
declared  void,  and  set  aside  as  a  cloud  on  the  title.  iTp  to  this 
point,  there  is  no  material  repugnancy  l)etween  the  original  and 
amended  bills.  The  amended  bill  then  proceeds  in  the  follow- 
ing language  :  "  If  orator  and  oratrix  are  mistaken  in  praying 
for  this  relief  [declaring  the  conveyance  void],  that  defendants 
be  recjuired  to  account  for  the  prt)ceed8  of  the  sale  of  the  j>er- 
sonal  property  seized  by  said  Tatum  Brothers  and  sold  by  them, 
aud  that  ttiey  be  required  to  account  and  give  credit  upon  said 
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note  and  mortgage  at  a  reasonable  price  for  said  personal  prop- 
erty ;  .  .  .  and  that  it  be  referred  to  the  register  of  this 
Iionorable  court  to  ascertain  and  report,  after  allowing  all  credits 
to  which  complainants  are  entitled,  how  much  remains  due,  if 
any,  upon  said  note  and  mortgage  ;  and  that  upon  the  payment 
of  the  amount  so  ascertained  to  be  due,  said  note  and  mortgage 
be  delivered  up  and  cancelled."  There  was  a  demurrer  to  this 
amended  bill,  assigning  as  a  ground  that  it  made  a  new  case. 

The  original  bill  contained  neither  averment  nor  prayer 
which  looks  to  any  result  other  than  the  vacation  and  avoid- 
ance of  the  note  and  mortgage.  The  second  aspect  of  the 
amended  bill,  if  well  pleaded,  prays  relief  on  the  postulated 
fact,  that  the  note  and  mortgage  constitute  a  valid  contract. 
The  one  prays  relief,  which  can  be  granted  only  on  the  over- 
throw of  the  mortgage  ;  the  other  claims  relief  which  requires 
the  maintenance  of  the  mortgage  as  a  valid  security.  The  one 
would  strike  down  the  security  ;  the  other  would  redeem  under 
it,  as  a  valid  lien.  Such  incompatible  reliefs  can  not  be  prayed 
for  in  one  bill. — Larkins  v.  Biddle,  21  Ala.  252  ;  Micou  v. 
Ashurst,  55  Ala.  607  ;  Gordon  v.  Boss,  63  Ala.  363  ;  Lehman 
V.  Meyer,  67  Ala.  396 ;  Mooff  v.  Talcott,  72  Ala.  210  ;  Beyer 
V.  Bromherg,  74  Ala.  524  ;   Caldwell  v.  King,  76  Ala.  149. 

The  relief  which  complainants  obtained  in  this  case  is  not 
founded  on  the  only  aspect  presented  in  the  original  bill,  which 
is  also  the  leading  aspect  presented  in  the  atnended  bill.  The 
chancellor  did  not  find  that  issue  in  favor  of  complainants,  and 
we  are  not  prepared  to  say  he  erred  therein.  The  alleged  men- 
tal incapacity  of  Menifee  Tatum  to  make  a  binding  contract  is 
scarcely  proved.  The  relief  granted  w^as  under  the  prayer  to 
redeem.  As  a  bill  to  redeem  under  the  mortgage,  the  amend- 
ment is  insufficient.  It  fails  to  tender  the  amount  that  may  be 
due  on  the  mortgage,  which  is  always  necessary,  unless  in  tak- 
ing the  account  nothing  is  found  to  be  due;  and  when  that  is 
the  case,  there  must  be  an  averment  that  nothing  is  due.  This 
bill  contains  no  such  averment.  When  seeking  to  redeem,  the 
only  safe  plan  is  to  tender  in  the  bill  what  may  be  found  due. 
This  will  save  the  case,  even  if  the  averment  of  full  payment 
is  not  made  good. — Rogers  v.  Torbut,  58  Ala.  523  ;  McGehee 
V.  Lehman,  65  Ala.  316;  Dozier  v.  Mitchell,  lb.  511;  Gar- 
land V.  Watso7i,  74  Ala.  323. 

The  complainants  in  this  case  are  in  a  hopeless  dilemma.  If 
we  treat  the  alternate  phase  of  the  amended  bill  as  an  insuffi- 
cient, and  therefore  abortive  effort,  to  redeem  the  mortgage 
property  ;  then  the  decree  is  without  averments  to  support  it, 
and  must  be  reversed  on  that  account.  On  the  other  hand,  if 
we  treat  the  redemption  aspect  of  the  bill  as  sufficient  in  aver- 
ment, then  it  is  incompatible  with  the  primary  aspect— prays 
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repugnant  relief,  makes  a  new  case,  and  the  demurrer  shonid 
have  been  sustained  ;  and  if  amended,  so  as  to  make  it  a  suffi- 
cient bill  to  redeem,  the  same  result  must  follow. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  dismissing  the  bill,  but  without  prejudice  to  the  insti- 
tution of  another  suit,  iis  complainants  may  be  advised.  I^t 
the  costs  of  the  suit,  and  the  costs  of  the  appeal  in  the  court 
below  and  in  this  court,  be  paid  by  appellees. 

Reversed  and  rendered. 


Dauiel  v.  lluut. 

BiU  ill  Equity  hy  Wards,  to  enforce  and  foreclose  Mortgage 
given  hy  Guardian  to  Surety  on  Official  Bond. 

1 .  Subrogation  of  creditor  to  rights  of  surety. — All  pledges  or  securities, 
f^ven  by  the  principal  debtor  to  his  surety,  for  l)is  indemnity,  are  re- 
pinle<l  as  a  trust  fund  for  the  payment  of  the  debt ;  and  the  cre<litor 
is  entitled  to  Ikj  subrojjdted  to  all  the  rijrhts  thereby  conferred  on  the 
surety,  whether  the  latter  has  been  damnified  or  not ;  but  he  has  no 
jrreater  rights  than  are  conferred  on  the  surety,  and  can  not  enforce  a 
mortgage,  or  other  instrument,  given  merely  to  save  the  surety  harmless 
against  a  contingent  liability  or  loss  which  has  not  happened, — at  least, 
without  the  intervening  insolvency  of  lK)th  the  principal  and  the  surety. 

2.  Same;  mortgage  construed  as  intended  for  indemnity  of  surety,  and 
enuring  to  benefit  of  creditor. — A  mortgage,  executed  by  a  guardian  to  the 
surety  on  his  official  bond,  conditioned  that  he  "  shall  manage  said  guar- 
dianship in  the  terms  of  the  law,"  and,  if  he  "  fails  to  comply  with  the 
terms  of  the  law  in  the  said  guardianship,  and  cause  loss  by  the  said  " 
surety,  authorizing  him  to  sell,  and  to  apply  the  proceeds  "  to  the  pay- 
ment of  said  loss,"  enures  to  the  benefit  of  the  ward,  and  may  be  enforced 
bv  him,  on  failure  of  the  guardian  to  pay  the  amount  a»ljudged  against 
him  on  final  settlement  of  his  accounts. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 

Heard  before  the  lion.  N.  S.  Graham. 

The  bill  in  this  ease  was  tiled  on  the  23d  May,  1883,  by  John 
II.  Daniel  and  his  sister,  Mrs.  Elizabeth  Wells,  against  Richard 
II.  Hunt  and  others  ;  and  sought  to  enforce  and  foreclose,  for 
the  complainants'  benefit,  a  mortgage  executed  to  said  Hunt  by 
one  Martin  C.  Burnett,  who  was  then  complainants'  guardian. 
The  mortgage,  a  copy  of  which  was  made  an  exhibit  to  the 
bill,  was  dated  the  10th  November,  1862,  and  purported  to  be 
given  "  in  consideration  that  said  R.  II.  Hunt  did,  on  the  10th 
October,  1862,  sign  a  certain  bond  as  guardianship  for  the  {per- 
son and  property  of  John  H.  and  Elizal>eth  Daniel,  as  security 
for  the  said  Martin  C.  Burnett  as  guardian  for  the  said  minors, 
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and  for  the  further  consideration  of  one  dollar  in  hand  paid." 
The  condition  of  the  mortgage  was  in  these  words  :  "  Provided 
I,  the  said  Martin  C.  Burnett,  sliall  well  and  truly  manage  said 
guardianship  in  the  terms  of  the  law,  and  pay  the  legal  ex- 
penses of  these  presents,  then  this  obligation  to  be  void  ;  but, 
if  I,  the  said  Martin  C.  Burnett,  fail  to  comply  with  the  terms 
of  the  law  in  the  said  guardianship,  and  cause  loss  by  the  said 
R.  H.  Hunt,  I,  by  these  presents,  authorize  the  said  R.  H. 
Hunt,  his  heirs  and  assigns,  to  seize  upon  the  said  tract  or  parcel 
of  land,  and  sell  it  for  the  highest  price  he  may  be  able  to  get, 
and  apply  the  proceeds  to  the  payment  of  said  loss  and  expenses, 
as  aforesaid."  Said  Burnett's  official  bond  as  guardian,  a  copy 
of  which  was  also  made  an  exhibit  to  the  bill,  was  dated  Octo- 
ber 22d,  1862,  and  conditioned  that  he  "shall  well  and  truly 
perform  all  duties  which  are  or  may  be  by  law  required  of 
him  as  such  guardian."  The  bill  alleged  that  said  Burnett  re- 
signed the  guardianship  in  December,  1863,  and  tiled  his  ac- 
counts and  vouchers  for  a  final  settlement ;  and  that  a  decree 
was  rendered  against  him  by  the  Probate  Court,  on  final  settle- 
ment of  his  accounts,  on  the  11th  May,  1864,  by  which  it  was 
ascertained  that  he  owed  his  said  wards  a  balance  of  $1,125.31  ; 
and  it  was  further  ordered,  "  that  whenever  any  person  comes 
forward  and  (pialifies  as  the  law  directs  as  such  guardian,  exe- 
cution shall  issue  against  the  said  Martin  C.  Burnett,  and  in 
favor  of  said  guardian,  for  the  use  of  said  wards,  for  said  sum 
of  $1,125.31."  The  bill  alleged,  also,  that  no  portion  of  this 
decree  had  ever  been  paid  ;  that  no  other  person  was  ever  ap- 
pointed guardian  of  the  complainants  ;  that  said  Burnett  after- 
wards removed  from  Alabama,  and  died  in  Georgia,  intestate, 
and  insolvent,  leaving  no  property  whatever  in  Alabama.  On 
these  av^erments,  the  bill  prayed  that  the  amount  due  to  the 
complainants  by  their  deceased  guardian  be  ascertained  by  the 
decree  of  the  court ;  that  the  mortgage  "  bedeclared  a  lien  and 
security  in  their  favor,  for  the  sum  ascertained  to  be  due  them, 
on  the  lands  therein  described  ;  that  a  foreclosure  of  said  mort- 
gage be  decreed  for  their  benefit,"  and  for  other  and  further 
relief  under  the  general  prayer. 

The  defendants  demurred  to  the  bill,  assigning  the  following 
as  one  ground  of  demurrer :  (2.)  "  Because  the  bill  shows  that 
said  mortgage  to  Hunt  was  one  of  indemnity  to  him  as  the 
alleged  surety  of  said  Burnett  as  guardian  of  complainants,  and 
not  to  be  foreclosed  until  he  had  sustained  or  suffered  loss  ;  and 
it  does  not  anywhere  aver  or  show  that  said  Hunt  had  ever 
been  damaged,  or  sustained  any  loss,  and  does  not  make  out  a 
proper  case  of  subrogation."  The  chancellor  sustained  the  de- 
murrer, on  this  ground ;  and  his  decree  is  now  assigned  as 
error. 
Vol.  LxxTii. 
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Jno.  M.  Chilton,  for  appellant,  cited  Ohio  L.  dt  T.  Co.  v. 
Ledyard,  8  Ala.  872 ;  NeaVs  Adm'r  v.  McMuUen,  60  Ala. 
552 ;  Forrest  v.  Luddington^  68  Ala.  1 ;  Saffold  v.  Wade^  51 
Ala.  214. 

Wm.  H.  Bajjnes,  and  Bulger,  Oliver  &  Garrett,  contra^ 
cited  Brandt  on  Suretyship,  384,  §  284;  Osborne  v.  Noble^  46 
Miss.  449 ;  Homer  v.  Savings  Bank,  7  Conn.  478 ;  Van  Orden 
V.  Durham,  35  Cal.  136. 

SOMERVILLE,  J. — The  broad  doctrine  prevails  in  this 
State,  touching  the  principle  of  subrogation,  that  a  creditor  is 
entitled  to  the  beneht  of  all  pledges  or  securities,  given  to,  or 
in  the  hands  of  a  surety,  for  his  indemnity.  Ana  this  is  the 
rule,  whether  the  surety  has  been  dauinified  or  not,  inasmuch ' 
as  such  securities  are  generally  regarded  as  a  trust  created  for  the 
payment  of  the  dei)t. — Colt  ik  Barnes,  64  Ala.  108;  Saffold  v. 
Wade,  51  Ala.  214;  Forrest  v.  LuddingUm,  68  Ala.  1,  and 
cases  cited. 

While  this  principle  is  not  denied,  it  is  insisted,  on  the  part 
of  the  appellees'  counsel,  that  where  a  surety  holds  a  mortgage, 
or  other  security,  merely  for  his  own  personal  benefit  or  in- 
demnity, as  distinguished  from  the  idea  of  creating  a  security 
for  the  debt,  or  of  providing  means  for  its  payment,  the  creditor 
is  not  entitled  to  any  greater  rights  or  remedies  than  the  surety  ; 
and  that  the  latter's  indemnity  is  not  available  to  the  creditor, 
unless  in  the  event  of  the  insolvency  of  both  the  principal  and 
the  surety,  which  originates  a  new  equity  in  favor  of  the  cred- 
itor. The  correctness  of  this  principle  may  be  conceded,  in 
view  of  the  fact  that  the  rights  of  the  creditor  must  necessarily 
be  measured  by  those  of  the  surety,  and  being  wrought  out 
through  the  equity  of  subrogation,  which  is  but  the  substitu- 
tion of  one  person'  in  the  shoes  of  another,  they  can  be  neither 
increased  nor  diminished  by  such  act  of  transfer. — Sheldon  on 
Subrog.,  Jjjj  157,  1()0,  162  ;'  Brandt  on  Sur..  §§282-85;  Forrest 
V.  Luddingtrm,  supra. 

So,  the  rights  of  the  surety  must  be  determined  by  the  terms 
of  the  instrument  which  creates  the  indemnity.  If  the  mort- 
gage, or  other  security,  is  not  given  to  secure  the  debt,  or  to 
provide  a  fund  for  its  payment,  but  merely  to  save  harmless 
from  a  contingent  liability  or  loss,  the  contingency  musthapjwn, 
or  the  loss  be  sustained,  l>efore  a  right  arises  in  favor  of  the 
creditor  to  the  indemnity, — at  least,  without  the  intervening  in- 
solvency of  both  the  principal  and  the  surety.  In  (fnlnprne  v. 
Noble,  46  Miss.  440,  we  find  the  general  rule  succinctly  stated 
as  follows :  "Where  tite  contract  is  for  the  personal  l)enefit of 
the  surety,  in  opposition  to  the  idea  of  a  pledge  for  the  debt, 
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or  providing  means  for  its  payment,  the  creditor  can  claim  only 
sucii  rights  and  remedies  as  the  surety  had.  If  he  has  not  been 
damnified,  and  the  conditions  of  the  mortgage,  or  other  contract 
of  indemnity,  are  unbroken,  the  surety  himself  could  assert  no 
remedy ;  nor  could  the  creditor,  claiming  through  him,  and  in 
his  stead,  have  substitution." — Bihh  v.  Martin^  14  S.  &  M. 
(Miss.)  87 ;  Sheldon  on  Subrog.  §§  157,  160 ;  Brandt  on  Sur. 
§  284. 

The  mortgage  in  the  present  case  was  executed  by  the  prin- 
cipal in  a  guardian  bond,  as  an  indemnity  to  the  defendant,  who 
was  his  surety.  The  condition  of  the  mortgage  is,  that  the 
mortgagor,  as  guardian,  should  well  and  truly  manage  his 
guardianship  "in  terms  of  the  law";  by  which  we  are  to  un- 
derstand, that  he  would  faithfully  discharge  all  the  duties  of 
his  office  which  were  imposed  upon  him  by  law.  This  included, 
of  course,  the  payment  to  his  wards  of  any  balance  due  them 
on  the  final  settlement  of  the  guardianship,  which  is  shown  by 
the  bill  to  be  something  over  eleven  hundred  dollars. 

The  mortgage  further  provides,  thatif  the  guardian,  Burnett, 
failed  "to  comply  with  the  terms  of  the  law  in  the  said  guard- 
ianship, and  caused  loss  by  the  said  R  H.  Hunt  [the  surety]," 
the  latter  was  authorized  to  take  possession  of  the  land  mort- 
gaged, and  sell  the  same  for  the  ])ayment  of  such  loss,  and  cer- 
tain expenses.  It  is  objected  by  demurrer,  that  the  instrument 
contemplates  an  actual  loss  by  the  surety  incurred  by  his  pay- 
ment of  the  debt;  and  that  it  was  therefore  intended,  not  as  a 
security  for  the  payment  of  the  debt,  but  merely  for  the  per- 
sonal benefit  of  the  surety  himself,  upon  a  contingency  which 
has  not  yet  happened.  We  do  not  so  construe  the  instrument. 
Ti»e  condition  of  the  mortgage  was  broken,  when  tiie  guardian 
failed  to  pay  over  to  the  complainants  the  balance  whicli  he 
owed  them  on  final  settlement.  When  this  happened,  there 
was,  in  legal  contemplation,  a  loss  to  the  surety,  who  was  per- 
sonally bound  for  the  payment  of  the  debt.  It  is  plain  that 
the  word  "  loss,"  here,  means  nothing  more  than  legal  damage, 
detriment,  or  forfeiture.  We  can  see  nothing  in  the  language 
of  this  instrument,  which  rebuts  the  view  that  the  security 
given  was  intended  to  attach  to  the  debt  as  an  accessory  to  it, 
being  held  in  trust  by  the  mortgagee  for  the  benefit  of  the 
creditor,  rather  than  for  his  own  personal  indemnity  upon  the 
contingency  of  his  paying  the  surety  debt. 

It  was  not  necessary  that  the  debt  should  have  been  reduced 
to  judgment,  or  that  the  creditors  should  have  exhausted  their 
legal  remedies,  before  becoming  entitled  to  the  equity  of  sub- 
rogation. The  whole  equity  of  the  bill  is  based  upon  the  theory 
of  enforcing  a  trust,  which  is  claimed  to   enure  to  the  benefit 
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of   the  complainants    by   subrogation. — Saffold  v.   UWe,  51 
Ala.  214. 

The  chancellor  erred  in  sustaining  the  demurrer  to  the  bill; 
and  his  decree  is  reversed,  and  the  cause  remanded. 


Littleton  i\  Clayton. 

Certiorari  Uj  Justice' h  Judgment  in  Action  of  forcible  Entry 
and  Detainer^  or  Unlawfxd  Detainer. 

1.  AppetU  and  certiorari  from  justice^  s  judytnenl;  trial  de  novo,  and 
amendment  of  complaint. — VVhen  a  cause  is  removed  from  a  justice's 
court  into  the  Circuit  Court,  either  hy  ai)i)eal  or  bv  certiorari,  it  is  triable  ile 
nolo,  without  repird  to  any  defect  in  tlie  proceedfnjrs  (Cotle,  $ 3121 );  and  a 
trial  may  be  there  had  on  the  original  complaint,  which  may  be  amended, 
or  a  new  coni})laint  may  be  lileu. 

2.  Comnlninl  in  forcible  entry  and  detainer,  and  unlawful  delniuer. — A 
count  for  forcible  entry  and  detainer,  ami  a  count  for  unlawful  de- 
tainer, may  he  luiited  in  the  same  complaint;  and  if  the  ori;iinal  «»m- 
plaint,  fde<l  in  the  justice's  court,  was  for  forcible  entry  an«l  detainer,  a 
cimiplaint  for  unlawful  tietainer  may  be  filed  in  the  Circuit  Court. 

8.  [hmitnd  of  p(jKse)()(ion,  and  proof  the rei if . — To  maintain  an  action  of 
unlawful  detainer,  a  written  demand  of  possession  is  indis|>ensable  (Co«le, 
§  3697) ;  and  parol  evidence  of  such  demand  can  not  be  receive<l,  until  a 
proper  pre<licate  has  been  laid  by  notice  and  failure  to  protluce  it. 

4.  Specific  ubjection  to  eridence. — .\  s{)ecitic  objection  to  evidence  is  a 
waiver  of  all  other  jjrounils  of  objection. 

5.  Xotice  to  produce  paper. — As  to  the  sufTiciency  of  the  notice  to  pro- 
duce a  paper,  the  (juestion  de|>ends  on  the  attendant  circumstances,  and 
the  time  re<|uired  to  prtxluce  the  paper:  when  the  paper  is  in  court,  and 
in  power  of  tiie  party  to  produce  inime<liately,  notice  at  the  trial  is  suf- 
ficient ;  and  if  he  denies  in  o|>en  court  that  he  ever  had  [Kjssession  of  the 
I)a|)er,  or  that  it  was  ever  delivered  to  him,  he  can  not  object  to  the  suf- 
ficiency of  the  notice  t<i  produce ;  nor  can  he  complain  that  the  court  re- 
quired him  to  answer  whether  he  had  the  paper. 

6.  Charye  ax  to  law  'abhorring  subterfuge  and  evasion.' — As  an  abstract 
projMisition,  "  the  law  abhors  subterfuge,  and  despises  mean  dmijres  and 
evasion  ;"  but  a  char^re,  assertinj;  that  prop  isition,  is  not  abstract,  when 
the  bill  of  exceptions  states  evidence  sl^jwing  conduct  on  the  part  of  the 
defendant  which  may  be  thus  characterized. 

7.  Abstract  charge;  presumption  in  favor  of  judgment. — -\n  abstract 
charge  given,  which  asserts  a  correct  legal  prop<^isition,  will  not  work  a 
reversal ;  and  when  the  bill  of  exceptions  does  not  purport  to  set  out  all 
the  evidence,  this  court  will  presume,  if  necessary  to  support  a  charge 
given,  that  there  was  evi<lence  justifying  it. 

8.  Estopuel  between  landlord  and  tenant. — A  tenant  can  not  ilispute 
the  title  of  the  landlonl  under  whom  he  entered,  while  still  lutlding  under 
him,  but  must  first  surrender  the  jiossession  in  giwxl  faith  ;  it  is  not 
enough  that  he  left  the  jmssession  for  a  few  days,  without  notice  to  hia 
landlord,  and  again  resumed  it  by  collusion  with  another  jverson. 
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Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  J.  W.  Clayton,  against  J.  H. 
Littleton ;  was  commenced  before  a  justice  of  the  peace,  on  the 
24th  January,  1881,  and  was  removed  by  certiorari,  sued  out 
by  the  defendant,  into  the  Circuit  Court,  In  the  summons 
issued  by  the  justice,  the  cause  of  action  is  described  as  "  a  de- 
tainer, or  unlawful  detainer,  as  the  case  may  be;"  and  in  the 
petition  for  a  ceitiorari,  the  bonds  executed  by  the  defendant, 
and  the  justice's  return  to  the  writ,  it  is  called  an  action  of 
"  unlawful  detainer  ";  while  the  complaint,  or  statement  of  the 
cause  of  action,  averred  that  the  defendant,  while  the  plaintiff 
was  in  possession  under  a  term  of  years,  "with  force  did  enter 
upon  said  lands,  and  detain  the  same,  and  did  turn  or  keep  the 
plaintiff  out  of  possession,  whereby  plaintiff  was  ejected,  or  dis- 
seised of  and  from  the  peaceable  possession  of  said  lands,  and  is 
still  dispossessed  thereof."  In  the  Circuit  Court,  a  complaint 
was  filed  in  regular  form  as  for  an  unlawful  detainer,  alleging 
that  the  defendant  entered  into  the  possession  as  plaintiff's 
tenant,  and  held  over  after  the  expiration  of  his  term,  and  re- 
fused to  surrender  the  possession  on  demand  in  writing.  The 
defendant  moved  to  strike  this  complaint  from  the  files,  because 
it  was  for  a  different  cause  of  action  from  that  declared  on  be- 
fore the  justice  of  the  peace ;  and  he  reserved  an  exception  to 
the  overruling  of  his  motion. 

On  the  trial,  as  the  bill  of  exceptions  further  shows,  the 
plaintiff  having  proved,  by  his  wife,  that  the  defendant  entered 
into  possession  of  the  premises  as  his  tenant  for  the  year  1880, 
executing  a  promissory  note  for  the  rent,  which  he  paid  at  the 
end  of  the  year,  he  then  offered  to  prove  by  her  a  demand  in 
writing  for  the  surrender  of  the  possession  ;  "  to  which  the  de- 
fendant objected,  because  the  writing  was  not  produced." 
Thereupon,  the  court  allowed  the  witness  to  state,  against  the 
objection  of  the  defendant,  that  she  was  present  when  the 
written  demand  was  made ;  that  she  had  read  it,  and  had  taken 
a  copy  of  it ;  and  that  she  had  made  diligent  search  for  the 
copy,  but  could  not  find  it."  Plaintiff  then  demanded  of  de- 
fendant said  written  notice,  and  defendant  refused  to  make 
reply,  or  to  produce  said  written  notice  and  demand;  whereupon, 
the  court  required  the  defendant  to  be  sworn  to  answer  ques- 
tions, and  defendant  then  testified,  in  reply  to  a  question  by  the 
court,  that  no  written  demand  for  the  possession  of  the  premises 
had  ever  been  made  of  him,  and  that  he  did  not  have  such 
written  demand,  here  or  elsewhere.  To  this  action  of  the 
court,  requiring  him  to  be  sworn,  and  to  answer  questions,  the 
defendant  excepted  ;"  and  the  court  having  then  permitted  the 
plaintiff's  wife  to  testify  as  to  the  contents  of  the  written  de- 
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inand,  lie  objected  aiid  excepted  to  the  admission  of  her  testi- 
mony, "on  the  ground  that  no  notice  had  l)een  given  him.  prior 
to  the  trial,  to  produce  said  original  demand  in  writing." 

The  defendant,  testifying  as  a  witness  for  himself,  admitted 
that  he  entered  into  the  possession,  at  tirst,  as  the  tenant  of 
plaintiff's  wife,  who  was  then  a  widow,  and  held  under  her  for 
a  year,  and  that  he  rented  from  plaintiff  the  next  year,  and 
paid  him  rent;  but  he  further  stated,  "that  he  removed  from 
the  premises  at  the  expiration  of  the  term  of  renting,  and  stnm 
afterwards  returned  ;  that  his  father,  who  had  resided  on  the 
east  half  of  said  section  for  more  than  twenty  years,  told  him 
that  he  had  as  good  right  as  any  body  to  the  whole  of  said  east 
half,  and  requested  him  to  return  to  the  land  ;  that  he  was 
then  moved  back  on  the  land  by  his  father,  and  had  since  held 
under  him."  Defendant  further  testified,  in  this  connection, 
"that  he  was  unable  to  state  whether  this  information  and  re- 
quest of  his  father  was  before  or  after  he  had  removed  from 
the  land  at  the  expiration  of  his  term,  or  how  long  he  was  off 
the  premises  before  he  moved  back  ;  nor  could  he  state  whether 
plaintiff  had  any  knowledge  of  his  removal,  or  knew  that  he 
was  setting  up  an  adverse  holding  of  the  j)068e68ion."  The 
court  charged  the  jury,  ''among  other  things,  in  substance  as 
follows:  If  the  defendant  did  in  fact  remove  from  the  prem- 
ises as  the  tenant  of  plaintiff,  and  surrendered  the  possession 
to  him,  plaintiff  can  not  recover  in  this  suit,  although  defend- 
ant may  have  afterwards  returned  to  the  lands,  and  is  now  in 
possession  under  his  father.  On  the  other  hand,  the  defendant 
can  not  defeat  the  plaintiff's  right  to  recover,  by  simply  moving 
off  the  lands,  and  then  soon  after  moving  back.  Whose  tenant 
was  he  at  the  beginning  of  this  suit,  is  a  material  inquiry.  If 
he  went  into  possession  as  plaintiff's  tenant,  he  could  not 
change  the  relation  by  simply  moving  off  and  then  moving 
back  soon  after.  T/ie  laio  abhors  suhterfuge — it  despises  viean 
dodges  and  evasions.  You  will  therefore  consider  all  the  evi- 
dence showing  the  circumstances  of  the  defendant's  removal 
and  return,  to  determine  whether  his  relation  as  tenant  to  the 
plaintiff  was  changed  thereby."  To  the  italicized  portion  of 
this  charge  the  defendant  excepted. 

On  the  removal  of  the  case  into  the  Circuit  Court,  the  de- 
fendant had  executed  a  bond  in  the  penalty  of  $50,  conditioned 
that  he  would  prosecute  the  certiorari  to  effect,  or  pay  what- 
ever judgment  the  plaintiff  might  recover  against  him  ;  and 
another  bond  for  the  costs,  in  the  penalty  of  $30.  The  jury 
having  returned  a  verdict  for  the  plaintiff,  assessing  the  rental 
value  of  the  premises  at  $75,  the  court  thereupon  rendered 
judgment  in  his  favor  for  the  possession,  and  ngainst  the  de- 
fendant and  his  sureties  on  the  first  bond  for  the  amount  of 
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the  penalty,  and  against  him  and  his  sureties  on  the  second 
bond  for  the  amount  of  the  penalty,  and  against  the  defend-, 
ant  alone  for  the  excess  of  the  rental  value  and  costs. 

The  several  rulings  of  the  court  to  which,  as  above  stated, 
exceptions  were  reserved  by  the  defendants,  and  the  personal 
judgment  against  him  in  excess  of  the  penalty  of  the  bonds, 
are  now  assigned  as  error, 

John  M.  Chilton,  for  appellant. 

Geo.  p.  Harrison,  Jr.,  contra. 

CLOPTON,  J. — The  notice  issued  by  the  justice  of  the 
peace,  tlie  petition  for  a  certiorari.,  the  bonds  made  by  the  de- 
fendant on  the  writ  being  issued,  and  the  statement  of  the 
cause  returned  by  the  justice  to  the  Circuit  Court,  designate 
the  action  as  for  unlawful  detainer.  On  appeal,  the  case  is 
tried  de  novo.,  without  regard  to  any  defect  in  the  proceedings. 
A  trial  may  be  iiad  in  the  Circuit  Court,  on  the  complaint  be- 
fore the  justice,  or  a  new  complaint  may  be  filed;  and  the 
complaint  before  the  justice  is  subject  to  amendment.  Differ- 
ent counts,  for  forcible  entry  and  detainer,  and  unlawful 
detainer,  may  be  united  in  the  same  complaint.  Conceding 
tiiat  the  complaint  before  the  justice  is  for  forcible  entry  and 
detainer,  a  new  complaint  for  unlawful  detainer,  filed  in  the 
Circuit  Court,  is  not  a  change  of  the  form  of  action,  or  the 
substitution  or  introduction  of  an  entirely  new  cause  of  action. 

A  demand  in  writing  to  deliver  the  possession  of  the  prem- 
ises is  indispensable  to  maintain  an  action  of  unlawful  detainer  ; 
and  before  secondary  evidence  of  its  contents  is  admissible,  the 
same  predicate  must  be  laid  as  in  case  of  other  written  instru- 
ments in  the  possession  of  the  opposite  party. — Dumas  v. 
Hunter.,  30  Ala.  75  ;  King  v.  Boiling,  at  present  term.  The 
specified  ground  of  objection  to  the  secondary  evidence  of  the 
contents  of  the  written  demand  is,  that  notice  to  produce  it 
had  not  been  given  to  defendant  prior  to  the  trial,  A  partic- 
ular ground  of  objection  having  been  specified,  all  other 
grounds  are  treated  and  considered  as  waived,  —Jaques  v.  Tlor- 
ton.,  76  Ala.  438.  It  is  unnecessary,  therefore,  to  consider 
whether  sufficient  preliminary  proof  of  the  loss  of  the  copy  was 
made,  to  let  in  parol  evidence  of  its  contents. 

Tiie  purpose  of  notice  to  a  party  to  produce  a  paper  in  his 
possession  is,  to  afford  him  an  opportunity  to  produce  it,  if  he 
desires,  and,  if  he  fails  or  refuses,  to  let  in  secondary  evidence 
of  its  contents.  The  length  of  time  for  which  the  notice 
should  be  given  depends  on  the  attendant  circumstances,  and 
the  time  required  to  obtain  the  paper.     The  notice  should  be 
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for  a  reasonable  time — sufficiently  long  to  enable  the  party  to 
procure  and  produce  it  without  undue  inconvenience.  If  the 
paper  is  not  in  court,  and  can  not  Ikj  produced  without  delay- 
ing the  trial,  notice  should  be  given  prior  to  the  trial ;  but, 
when  the  paj>er  is  in  court,  and  in  the  power  of  the  party  to 
produce  imnjediately,  notice  at  the  trial  is  sufficient. — lin/wn 
v.hhell,  11  Ala.  100J>;  Dwyer  v.  CoUim,  7  Ex.  039;  1  Whart. 
on  Ev.  §  155.  Baron  Parke  said,  to  allow  such  an  objection 
to  prevail,  when  the  paper  is  adn)itted  to  Ije  in  court,  "  would 
be  some  scandal  to  the  administration  of  the  law."  The  writ- 
ten demand,  however,  was  neither  admitted,  nur  shown  to  Imj 
in  court.  The  witness  testitied,  that  it  was  delivered  to  the 
defendant ;  and  the  defendant  testitied,  that  no  written  demand 
had  ever  been  made,  and  that  he  had  no  such  paj)er  in  his  jx>s 
session,  in  court  or  elsewhere.  When  a  party  denies  having 
possession  of  the  paper  called  for,  the  reason  for  giving  notice 
to  produce  it  ceases.  It  would  be  useless  t»»  give  a  party  notice 
to  produce  a  paper,  which  he  asserts  in  open  court  he  never 
received,  and  had  not  in  his  possession. — Rcherts  v.  Spencet% 
123  Mass.  397. 

Under  the  circumstances  that  occurred  at  the  trial,  the  ol>- 
jection  that  notice  to  produce  the  paper  had  not  been  previously 
given,  can  not  prevail. 

It  was  the  prerogative,  and  within  the  power  of  tiie  court, 
on  the  refusal  of  the  defendant  to  reply  to  the  notice,  or  to 
produce  the  demand,  to  examine  him  as  to  its  possession,  in 
order  to  be  informed  as  to  the  sufficiency  of  the  notice.  Such 
examination  could  not  have  operated  injury  to  the  defendant, 
and  enabled  the  court  to  decide  the  preliminary  fact,  on  which 
the  admissibility  of  the  secondary  evidence  depended.  Whether 
a  written  demand  had  been  given,  was  an  inquiry  for  the  jury. 

The  court,  in  the  general  charge,  observed  :  "  The  law  al>- 
hors  subterfuge ;  it  despises  mean  dodges  and  evasions."  •  Ex- 
ception was  taken  to  this  part  of  the  charge,  on  the  ground 
that  it  was  abstract.  If  it  be  conceded  that  the  charge  is 
abstract,  it  will  not  be  controverted  that  it  asserts  a  correct 
proposition  of  law ;  and  an  abstract  charge,  which  asserts  a 
correct  legal  proposition,  will  not  work  a  reversal.  The  bill  of 
exceptions  does  not  profess  to  set  out  all  the  evidence ;  and  if 
necessary  to  support  the  charge,  we  would  presume  there  was 
evidence  on  which  to  found  it.  There  is  evidence  in  the 
record  that  the  defendant  moved  off  the  premises,  at  the  expi- 
ration of  his  rental  term,  and  soon  thereafter  returned  thereon 
at  the  request  of  his  father,  who  asserted  a  claim  to  the  land. 
This  evidence  tended  to  show  that  the  defendant  moved  off 
and  returned  by  collusion  with  his  father,  to  put  his  landlord 
at  a  disadvantage,  and  under  the  supposition  that  he  would 
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thereby  evade  an  estoppel.  The  jury  found  tliis  to  be  true, 
and,  if  true,  it  was  a  subterfuge  and  an  evasion. 

No  rule  of  law  is  more  generally  settled,  than  that  a  tenant, 
while  he  is  in  possession,  can  not  dispute  the  title  of  his  land- 
lord, nor  set  up  a  superior  title  in  himself  or  a  stranger,  to  de- 
feat an  action  by  the  landlord  to  regain  possession.  The 
tenant,  by  renting  and  receiving  possession  from  the  landlord, 
recognizes  his  title,  and  is  precluded  from  showing  that  hp  had 
no  title  at  the  time  of  the  renting.  If  the  tenant  desires  to 
assert  title  in  himself  or  another;  he  must  surrender  possession 
of  the  premises,  and  give  his  landlord  the  advantage  of  posses- 
sion in  any  litigation  as  to  the  title.  Mere  leaving  possession 
and  resuming  it  a  short  time  afterwards,  without  notice  to  the 
landlord,  or  giving  him  an  opportunity  to  take  possession,  is 
not  sufficient.  The  tenant  must  act  in  good  faith,  and  restore 
the  landlord  to  the  same  condition  in  which  he  was  when  he 
accepted  possession  from  him. — IlouHion  v.  Farriss^  71  Ala. 
570;  Norwood  v.  Kirhy^  70  Ala.  397;  Russell  v.  Erwin,,  38 
Ala.  44  ;  Tay.  on  Land.  &  Ten.  §  705.  There  are  exceptions 
to  the  general  rule,  but  this  case  does  not  fall  within  any  of 
them. 

The  judgment,  though  somewhat  irregular  in  form,  is  sub- 
stantiallj^  such  as  the  statute  authorizes. — Beck  v.  Glenn,  69 
Ala.   121. 

Affirmed. 


Slade  V.  Street. 

Trespass  f  07'  Illegal  Seizure  of  Stock  of  Goods. 

1.  Actions  against  joint  trespassers;  discontinuance. — A  plaintiff  maj', 
at  his  election,  maintain  a  separate  action  against  each  of  several  joint 
trespassers,  or  a  joint  action  against  all,  though  he  can  have  but  one  sat- 
isfaction; and  if  he  elects  to  bring  a  joint  action,  he  may  "sue  out  an 
alias  summons,  or  discontinue  as  to  those  on  whom  the  summons  is  not 
served,  and  proceed  to  judgment  against  those  on  whom  it  has  been  ex- 
ecuted "  (Code,  §  2911) ;  but  the  statute  does  not  authorize  him  to  sue 
out  an  alias  summons  as  to  one  not  served,  take  a  final  judgment  by  de- 
fault against  another,  and  continue  as  to  a  third  who  appears  and  pleads ; 
and  by  such  judgment  the  entire  cause  is  discontinued. 

Appeal  from  the  Circuit  Court  of  Clay. 
Tried  before  tKe  Hon,  Leuo^  F.  Box. 

This  action  was  brought  by  Merit  Street,  against  James  B. 
Slade,  W.  B.  Jackson,  and  three  other  persons,  to  recover  dam- 
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■Ages  for  an  alleged  trespass  by  the  defendants  in  seizing  a  stock 
of  goods  belonging  to  the  plaintiff;  and  was  commenced  on  the 
12th  December,  1884.  At  the  return  term  of  the  summons, 
in  January,  1885,  as  the  judgment-entry  shows,  an  aliajt  som- 
rnons  was  asked  and  granted  against  ('.  A.  Etheridge,  who  had 
not  been  served  ;  the  cause  was  continued  as  to  William  J. 
Ware  and  John  W.  Blackstocks,  each  of  whom  had  appeared, 
and  pleaded  not  guilty ;  a  judgment  by  default,  with  writ  of 
in(juiry,  was  taken  against  said  Slade  and  Jackson ;  and  the 
writ  being  executed,  judgment  final  was  rendered  against  them 
jointly,  for  $5,250.  From  this  judgment  Slade  and  Jackson 
now  appeal,  and  assign  it  as  error,  insisting  that  the  cause  was 
discontinued. 

Jno.  M.  Chilton,  and  J.  R.  Dowdell,  for  appellants. 

Paasons,  Pearck  ik  Kelly,  contra. 

CLOPTON,  J. — The  action  is  brought  by  appellee,  against 
several  defendants,  five  in  number,  to  recover  damages  for  an 
alleged  joint  trespass.  At  the  first  term  to  which  the  sum- 
mons was  returnable,  the  plaintiff  obtained  judgment  by  de- 
fault against  the  appellants,  had  the  damages  assessed,  and  final 
judgment  rendered ;  continued  the  action  as  to  two  of  the  de- 
fendants who  had  filed  separate  pleas  in  bar,  and  took  an  cUUu 
summons  to  the  fifth,  on  whom  process  had  not  been  executed. 
The  question  is,  what  is  the  effect  of  these  proceedings  on  the 
action  ? 

Section  2911  of  Code  provides:  "When  any  suit  is  in- 
stituted against  two  or  ujore  persons,  upon  any  joint,  or  joint 
and  several  cause  of  action,  the  plaintiff  njay,  at  his  election, 
sue  out  an  alias  summons,  or  discontinue  as  to  those  on  whom 
the  i^ummons  is  not  served,  and  proceed  to  judgment  against 
those  on  whom  it  has  been  executed."  Tlie  pre-existing  statute 
was,  by  its  terms,  limited  to  suits  against  "any  two  or  more 
joint,  or  joint  and  several  obligors,  covenantors,  or  drawers  " 
of  any  bond,  covenant,  bill,  or  promissory  note,  or  against  any 
two  or  more  of  the  defendants  to  any  joint  judgment.  Under 
the  operation  of  the  statute  last  mentioned,  it  was  held,  in  an 
action  on  an  open  account:  "  Tiiere  is  no  authority,  on  a  cause 
of  action  such  as  this,  either  to  institute  suit  in  the  first  instance 
against  one  of  the  several  debtors,  and,  after  suit  commenced 
against  all  of  the  parties  chargeable,  to  discontinue  as  to  those 
who  are  not  served  with  process  (until  aiter an alia^  AX\d plurUs 
writ  against  them  returned  not  found),  and  proceed  to  judg- 
ment against  the  partv  taken." — Kennedy  v.  Ihtssell,  Minor,  77 ; 
Thompson  v.  Sajf'ola^  2  Stew.  49-i.  Under  the  statute,  it  was 
37 
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uniformly  lield,  from  an  early  period,  that  in  an  action  on  a 
contract  to  which  the  provisions  of  the  statute  did  not  extend, 
a  discontinuance  as  to  one  of  two  or  more  defendants,  who  was 
not  served,  before  the  return  of  an  alias  or  pluries'  writ  not 
found;  and  in  an  action  on  a  contract  included  within  the 
provisions  of  the  statute,  a  discontinuance  as  to  a  defendant 
served,  where  there  were  two  or  more  defendants,  ofher  than 
for  a  defense  personal  in  its  nature,  operated  a  discontinuance 
of  the  entire  action. — Adkins  v.  Allen,  I  Stew.  130;  Keehlesv. 
Ford,  5  Ala.  183;   Givens  v.  Rohhins,  II.  676. 

The  present  statute,  which  was  introduced  in  the  Code  of 
1852  as  section  2149,  is  a  re-enactment  of  the  preceding  statute, 
but  extending  its  provisions  to  actions  on  2iny  joint  or  joint  and 
several  contract,  or  upon  any  joint  or  joint  and  several  cause  of 
action.  Its  terms  comprehend  every  suit,  in  which  tiie  cause  of 
action  is  joint,  or  joint  and  several,  either  by  statute  or  com- 
mon law,  and  whether  in  contract  or  otherwise.  In  conformity 
with  the  judicial  construction  placed  on  the  preceding  statute, 
it  has  also  been  held,  under  the  present  statute,  that  in  an  action 
against  two  or  more  persons,  on  a  contract,  a  discontinuance  as 
to  one  of  several  defendants,  all  of  whom  had  been  served,  or  a 
continuance  as  to  one  not  found,  and  judgment  taken  against 
the  others,  discontinues  the  entire  cause. — Mock  v.  Walker, 
42  Ala.  6QS ;  Curtis  v.  Cummins,  46  Ala.  455 ;  Reynolds  v. 
Simpkins,  67  Ala.  378.  It  may,  however,  be  said,  that  in  each 
of  these  cases  the  suit  was  founded  on  a  contract,  and  that  the 
rule  should  be  limited  to  such  cases. 

A  plaintiff  may  bring  his  action  for  a  joint  trespass,  against 
any  one  or  all  the  wrong-doers,  or  successive  actions  against  each  ; 
and  proceeding  to  judgment  in  a  separate  suit  against  one  is 
no  bar,  without  satisfaction,  to  subsequent  suits  against  the 
others.  It  is  conceded,  if  he  brings  a  joint  action  against  all 
the  tort-feasors,  he  may,  before  judgment,  dismiss  as  to  all  but 
one,  whether  served  or  not  served  with  process,  and  proceed  to 
judgment  against  the  remaining  defendant.  The  statute  was 
not  intended  to  abridge  or  modify  any  of  these  common-law 
rights.  Whether  the  action  is  on  a  contract,  or  for  a  tort,  the 
statute  leaves  the  consequences  resulting  from  a  discontinuance 
as  to  a  party  on  whom  process  had  been  served,  as  they  were  at 
common  law.  But,  in  both  classes  of  actions,  the  cause  of  action 
being  joint,  or  joint  and  several,  where  one  of  the  defendants 
has  not  been  served  with  process,  the  statute  confers  on  the 
plaintiff  the  right  to  elect,  whether  he  will  take  an  alias  sum- 
nions  as  to  such  defendant,  or  discontinue  as  to  him,  and  pro- 
ceed to  judgment  as  to  those  on  whom  summons  has  been  ex- 
ecuted. It  does  not  modify  in  any  other  respect  the  common 
law.  It  authorizes  the  plaintiff  to  take  judgment  against  the 
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parties  served,  only  in  the  event  he  elects  to  discontinue  as  to 
the  party  not  served  ;  and  by  clear  implication,  it  is  prohibitory 
in  this  aspect. 

.  The  action,  at  its  commencement,  was  joint ;  and  while  the 
plaintiff  had  the  election  to  brinp.  either  a  joint  action  against 
all  the  defendants,  or  separate  actions  against  each,  neither  the 
statute 'nor  the  common  law  authorizes  him  to  split  his  action 
after  pendency  of  the  suit,  and  convert  what  was,  at  its  institu- 
tion, ?i  joint  action,  into  several  separate  actions.  Where  the 
suit  is  against  several  joint  trespassers,  the  judgment  must  be 
for  a  single  sum,  against  all  the  defendants  found  gnilty ;  and 
if  the  jury,  on  a  return  of  a  joint  verdict  of  gnilty,  assess  sev- 
eral damages  against  the  several  defendants,  it  is  optional  with 
tlie  plaintiff  to  have  a  vetiire  de  novo,  or  to  enter,  before  judg- 
ment, a  nolle  prosequi  as  to  all  but  one  of  the  defendants.  lie 
is  not  entitled  to  hold  the  separate  and  several  judgments. 
Laymanv.  Hendrix^  1  Ala.  212.  The  plaintiff  has  already  ob- 
tained judgment  against  two  of  the  defendants,  for  a  specified 
amount;  at  the  next  term  of  the  court,  he  may  obtain  judg- 
ment against  the  other  defendants  who  have  pleaded;  and  at  a 
subsequent  term,  against  the  defendant  as  to.  whom  an  alias 
summons  was  taken,  for  other  and  different  amounts.  This  re- 
sult the  law  will  not  allow.  The  plaintiff  had  his  election  to 
discontinue  as  to  all  the  defendants  except  the  appellants,  and 
proceed  to  judgment  against  them,  or  to  take  an  interlocutory 
judgment  by  default  against  them,  continue  the  cause  as  to  all  the 
defendants,  take  an  alias  summons  as  to  the  one  not  found,  and 
at  the  proper  time  let  the  same  jury  assess  the  damages  against 
all.  But  by  no  proceedings  known  to  the.law  can  a  joint  action 
against  several  persons  be  converted,  without  consent,  into 
separate  actions  against  each.  By  the  proceedings  pursued  in 
the  present  case,  tlie  unity  of  the  action  is  destroyed,  the  contin- 
uity of  the  cause  is  broken,  and  a  chasm  has  occurred  in  the 
proceedings,  after  the  pendency  of  the  suit.  The  legal  con- 
sequence is  a  discontinuance  of  the  entire  action. 

A  trial  of  every  action  on  its  merits  is  greatly  preferable ; 
and  we  have  been  reluctantly  forced  to  this  conclusion.  But 
to  hold'otherwise,  will  involve  overruling  the  decisions  of  this 
court  from  the  earliest  period  of  the  judicial  history  of  the 
State  to  the  present  time,  and  tend  to  produce  inextricable  con- 
fusion in  judicial  proceedings.  This  case  furnishes  a  significant 
illustration — one  part  of  the  action  now  pending  in  this  court, 
and  another  part  in  the  Circuit  Court. 

Reversed  and  rendered. 
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Street  v.  McClerkin. 

Statutory  Detinue  for  Horse. 

1.  Proof  of  defendant'. <i  possession. — In  detinue,  or  the  corresponding 
statutory  action,"  the  plaintiff  is  not  entitled  to  recover,  unless  it  is  shown 
or  admitted  that  the  defendant  had  possession  at  the  commencement  of 
the  suit ;  but,  when  the  bill  of  exceptions  shows  it  was  proved  that  a 
purchaser  at  constable's  sale,  the  validity  of  which  is  attacked,  sold  the 
property  to  the  defendant  soon  afterwards,. and  there  is  no  proof  of  any 
subsequent  change  in  the  possession,  this  court  can  not  say  that  the  jury 
were  not  authorized  to  find  that  the  possession  continued  in  him. 

2.  Validity  of  mortgage,  as  against  prior  judgment. — As  against  a 
judgment,  which  is  evidence  of  an  indebtedness  from  the  date  of  its 
rendition,  a  mortgage  subsequently  executed  by  the  debtor,  in  the  ab- 
sence of  proof  of  its  consideration,  "must  be  adjudged  voluntary,  and  con- 
structively fraudulent;  but,  as  between  the  parties,  the  mortgage  is 
valid,  and  confers  on  the  mortgagee  a  title  on  which  he  may  maintain  an 
action  against  any  one  who  does  not  connect  himself  with  the  judgment. 

3.  Sale  by  constable;  irregularities  not  rendering  void. — A  sale  under 
execution  by  a  special  constable,  wliose  appointment  was  unauthorized 
(Code,  §  768),  is  not  void ;  and  though  it  is  irregular,  if  made  in  a  pre- 
cinct and  countv  other  than  that  of  the  defendant's  residence  (Code, 
§  3637),  it  is  not  void. 

4.  Execution  issued  by  justice  of  the  peace,  and  sent  into  another  county. 
An  execution  issued  by  a  justice  of  the  peace,  and  sent  to  another  county 
to  be  executed,  must  be  authenticated  by  the  certificate  of  the  probate 
judge,  or  of  a  justice  of  the  peace  of  the  latter  county  who  is  acquainted 
with  his  handwriting  (Code,  §  3647) ;  and  if  not  so  authenticated,  a  levy 
under  it  is  void.  ^ 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  Merit  Street,  against  Jaines  Mc- 
Clerkin, to  recover  a  horse,  with  damages  for  its  detention ; 
and  was  commenced  on  the  11th  ^November,  1882.  The  plain- 
tiff having  executed  the  necessary  bonds,  and  the  defendant 
failing  to  give  bond,  the  liorse  was  delivered  to  the  possession 
of  the  plaintiff.  The  defendant  pleaded  7ion  detinet,  and  a 
special  plea,  which  alleged  that  the  horse  "  is  not  the  property 
of  the  plaintiff,  but  is  tlie  property  of  this  defendant,  and  was 
his  property  at  the  commencement  of  this  suit ;"  and  the  cause 
was  tried  on  issue  joined  on  these  pleas.  The  plaintiff  claimed 
the  horse  under  a  mortgage  executed  to  him  by  one  Murphy, 
which  was  dated  December  26th,  1881,  and  the  law-day  of 
which  was  November  1st,  1882;  while  the  defendant  claimed 
under  a  purchase  from  J.  M.  Stewart  &  Co.,  who  bought  him 
at  a  sale  made  by  one  Kingston  as  constable,  on  the  28th  Jan- 

VOL.  LXXVII. 


1884.]  OF  ALABAMA.  581 

[Street  V.  McClerkin.] 

nary,  1881,  under  execution  against  said  Murphy.  The  plain- 
tiffs mortgage  was  executed  in  Talladega  county,  where  said 
Murphy  then  resided,  and  was  recorded  in  that  county  on  the 
18th  January,  1882.  The  execution,  under  which  the  levy  and 
sale  were  made,  was  issued  on  the  22d  December,  1881,  by  a 
justice  of  the  peace  in  Calhoun  county ;  and  was  founded  on  a 
judgment  which  he  had  rendered  on  the  10th  November,  1881, 
in  favor  of  J.  Draper  &  Co.,  against  said  Murphy,  who  then 
resided  in  Calhoun  county;  "on  which  execution,"  as  the  bill 
of  exceptions  states  the  defendant's  evidence  tended  to  show, 
"said  Draper  &  Co.  procured  the  certificate  of  J.  C.  Hen- 
dricks, a  justice  of  the  peace  in  precinct  No.  3  in  Talladega 
county,  in  conformity  to  section  3647  of  the  Code,  and  placed 
in  the  hands  of  said  Kingston,  who  was  the  regular  constable 
in  said  precinct  in  Calhoun  county,  and  who  proceeded  to  Tal- 
ladega county,  where  he  was  appointed  by  said  Hendricks 
special  constable  to  execute  said  writ."  The  plaintiff's  evi- 
dence, "  in  rebuttal,  tended  to  show  that  the  only  indorsement 
made  on  said  execution  by  said  Hendricks  was  the  appointment 
of  said  Hingston  as  special  constable  to  execute  the  same ;"  and 
that  the  appointment  was  made  at  the  suggestion  of  one  Brit- 
tle, the  regular  constable  of  the  precinct,  who  was  a  brother- 
in-law  of  said  Murphy.  The  horse  was  carried  back  by  the 
constable  into  Calhoun  county,  and  was  there  sold  under  the 
levy,  on  the  28th  January,  lb81,  in  the  precinct  in  which  the 
judgment  was  rendered.  The  defendant's  evidence  tended  to 
show,  also,  "  that  said  J.  M.  Stewart  ife  Co.  became  the  pur- 
chasers at  said  sale,  and  soon  afterwards  sold  said  horse,  for  his 
full  value,  to  the  defendant."  There  was  other  evidence,  re- 
lating to  the  question  of  notice  of  plaintiff's  mortgage,  which 
is  not  material. 

The  court  charged  the  jury,  among  other  things,  as  follows: 
(1.)  "  In  suits  of  this  character,  the  evidence  must  show  that 
the  defendant  had  possession  of  the  property  sued  for,  at  the 
commencement  of  the  suit;  and  the  burden  of  proving  this 
fact  to  the  rea8onaV)le  satisfaction  of  the  jury  is  on  the  plaintiff; 
and  if  the  jury  are  not  reasonably  satislied  that  the  defendant 
had  the  possession  of  the  horse  at  the  eummencement  of  the 
suit,  their  verdict  must  be  for  the  defendant."  (2.)  "It  is  the 
policy  of  the  law  to  uphold  the  title  of  third  persons  who  pur- 
chase at  judicial  sales,  and  such  persons  are  protected  against 
irregularities  on  the  part  of  the  officers  in  e.xecuting  process, 
of  which  the  purchasers  had  no  notice." 

The  plaintiff  excepted  to  these  charges,  and  then  requested 
several  charges  in  writing,  among  which  were  the  following  : 
(1.)  "  If  the  jury  find,  from  the  evidence,  that  the  justice  of 
the  peace  appointed  a  special  constable,  when  at  the  time  there 
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was  a  regular  commissioned  and  bonded  constable  in  the  pre- 
cinct, the  appointment  was  a  nnllity,  and  gave  such  special 
constable  no  right  to  levy  the  execution  ;  and  that  any  levy  in- 
dorsed by  him  on  the  execution  would  also  be  a  nullity,  and 
would  not  constitute  the  defendant  a  honajide  purchaser  with- 
out notice ;  and  if  they  further  find  that  the  plaintiff's  mortgage 
was  regularly  recorded  before  the  sale  of  the  mortgaged  prop- 
erty to  the  defendant,  then  the  defendant  would  not  be  a  hona 
-fide  purchaser  without  notice,  and  they  should  find  for  the 
plaintiff."  (5.)  "  If  the  jury  find,  from  the  evidence,  that  the 
only  indorsement  made  on  the  execution  by  said  Hendricks,  as 
justice  of  the  peace,  was  an  authority  to  Kingston  to  execute 
the  writ ;  and  they  fail  to  find  that  said  execution  was  certified 
by  the  judge  of  probate  of  the  county  ia  which  said  justice  of 
the  peace  resided,  or  by  a  justice  of  Talladega  county  who  had 
knowledge  of  the  handwriting  of  the  justice  who  issued  it,  then 
the  levy  would  be  void."  The  court  refused  each  of  the 
charges  asked,  and  the  plaintiff  reserved  a  general  exception  to 
their  refusal. 

The  several  charges  given,  and  the  refusal  of  the  charges 
asked,  are  now  assigned  as  error. 

D.  T.  Castleberry,  for  appellant. 

Parsons,  Pearce  &  Kelly,  contra. 

STONE,  C.  J. — We  are  asked  to  affirm  the  judgment  in  this 
case,  without  any  reference  to  the  rulings  of  the  court,  on  the 
following  principle  :  The  bill  of  exceptions  states  it  contains 
all  the  evidence,  and  it  is  contended  there  is  no  proof  that  the 
horse  sued  for  was  in  McClerkin's  possession  when  the  suit  was 
brought.  That  being  a  necessary  condition  to  plaintiff's  right 
to  recover,  the  contention  is  that  he  fails  to  show  any  right  of 
recovery,  and  it  is  immaterial  what  errors  of  ruling  the  court 
may  have  fallen  into  ;  they  would,  at  most,  be  errors  without 
injury,  which  are  not  grounds  of  reversal. — Alexander  v.  Cald- 
well, 61  Ala.  543. 

We  do  not  think  the  principle  applicable  to  this  case,  for  the 
following,  among  other  reasons :  It  was  shown  that  when  the 
horse  was  sold,  at  constable's  sale,  J.  M.  Stewart  &  Co.  pur- 
chased, and  soon  afterwards  sold  said  horse  to  McClerkin  ;  and 
there  is  no  proof  that  the  latter  had  parted  with  the  possession, 
when  the  sheriff  took  possession  under  the  writ  in  this  case. 
In  the  absence  of  all  proof  to  the  contrary,  we  can  not  afiirm 
the  jury  were  without  warrant  for  finding  the  horse  continued 
in  the  same  custody  he  was  last  shown  to  have  been  in. 

Street,  the  plaintiff,  relied  on  a  mortgage  executed  by  Mur- 
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phy  to  him,  Ijearing  date  December  26,  1881.  lie  oflFered  no 
proof  of  any  consideration,  or  debt,  to  uphold  said  mortgafi^e. 
This  was  Street's  only  evidence  of  title.  In  November,  1881, 
J.  Draper  &  Co.  recovered  a  judgment  against  Murphy  for  eighty 
dollars,  before  a  justice  of  the  peace  in  Calhoun  county,  where 
Murpliy  then  resided.  This  judgment  was  evidence  of  indebt- 
edness from  Murphy  to  J.  Draper  «fe  Co.,  from  the  time  of  its 
rendition,  and,  as  against  them,  cast  on  any  one  claiming  an 
after-acquired  interest  in  Murphy's  property,  the  duty  of  prov- 
ing a  consideration  therefor.  In  the  absence  of  such  proof, 
Street's  mortgage  must  be  adjudged  voluntary,  and  construc- 
tively fraudulent  against  Murphy's  existing  creditors. — Zd- 
nwJcer  v.  Brigham,  74  Ala.  598.  The  conveyance  is  good, 
however,  between  Murphy  and  Street,  and  vests  in  the  latter  a 
title  which  would  maintain  an  action  against  Murphy,  and 
against  any  one  else  who  does  not  connect  himself  with  a  better 
right.  Draper  &;  Co.'s  right  to  assail  the  mortgage,  for  want 
of  proven  consideration,  can  not  avail  McClerkin,  unless  he 
connects  himself  with  their  right. 

After  the  recovery  of  the  judgment  in  Calhoun  county  by  J. 
Draper  tfe  Co.  v.  Murphy,  the  latter  removed  to  Talladega 
county,  and  resided  there  when  he  made  the  mortgage  to  Street, 
December  26,  1881.  An  execution  was  issued  on  said  judg- 
ment, and  placed  in  the  hands  of  Kingston,  the  constable  of  the 
precinct  in  which  the  judgment  was  rendered.  Ilingston  car- 
ried the  execution  to  Talladega  county,  and,  going  to  the  pre- 
cinct in  which  Murphy  resided,  found  the  regular,  bonded  con- 
stable of  the  beat  to  be  Murphy's  brother-in-law,  who,  on  that 
account,  did  not  desire  to  execute  the  writ.  A  justice  of  that 
precinct,  Hendricks,  then  appointed  Ilingston  special  constable, 
who  on  the  2Sth  of  December  levied  the  execution  on  the  horse 
sued  for.  This  was  two  days  after  the  mortgage  from  Murphy 
to  Street  was  executed,  but  before  it  was  put  on  record.  Iling- 
ston then  carried  the  horse  to  Calhoun  county,  and,  after  giving 
notice,  sold  him  in  that  county,  as  constable,  under  said  execu- 
tion, and  J.  M.  Stewart  &  Co.  became  the  purchasers,  as  stated 
above. 

It  is  contended  for  appellant,  that  the  appointment  of  the 
special  constable  was  void,  the  levy  void,  and  that  the  sale  was 
void  for  two  reasons  :  first,  because  there  was  no  valid  levy  ; 
and  second,  because  the  sale  was  not  made  in  the  county  and 
precinct  in  which  the  defendant  resided.  These  were  irregu- 
larities, but  we  do  not  think  they  rendered  the  proceeding 
void.— Code  of  1876,  §  3637 ;  Freem.  on  Ex.  §§  289,  290. 

There  was  uncertainty  and  conflict  in  the  testimony  on 
another  point.  It  is  contended  for  appellant,  that  the  execu- 
tion issued  by  the  justice  in  Calhoun  county  was  sent  to  TalU- 
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dega  county,  and  there  levied,  without  the  certiticate  of  the 
judge  of  probate  of  Calhoun  county,  and  without  the  certificate 
of  a  justice  of  Talladega  county,  who  had  knowledge  of  the 
Calhoun  justice's  hand-writing ;  in  other  words,  without  any 
authentication  of  the  execution. — Code  of  1876,  §  3647.  The 
testimony  for  appellee  tended  to  show  the  execution  was  certi- 
fied by  Justice  Hendricks,  thus  supplying  this  statutory  require- 
ment ;  and  that  for  appellant,  that  Hendricks  simply  appointed- 
Kingston  special  constable  to  execute  the  writ.  If  appellant's 
version  of  the  facts  be  the  true  one — that  is,  if  Hendricks  did  not 
certify,  in  substance,  that  he  knew  the  hand- writing  of  the  Cal- 
houn justice  who  issued  the  execution,  and  that  the  signature 
to  the  execution  was  in  his  proper  hand-writing — then  the  levy 
in  Talladega  county  was  without  authority — was  void — and  the 
sale  conveyed  no  title.  A  justice's  execution  can  confer  no  au- 
thority beyond  the  boundaries  of  his  county,  unless  it  is  certi- 
fied as  the  said  section  of  the  Code  requires. — Herman  on  Exe- 
cutions, §  168  ;  Freem.  on  Ex.  §  104  ;  Kinter  v.  Jenks,  43 
Penn.  St.  445  ;  Dinkgrave  v.  Sloan,  13  La.  Ann.  393  ;  Bank 
V.  St.  John,  29  Barb.  585.  The  fifth  charge  asked  by  the 
plaintiff  ought  to  have  been  given. 

Some  testimony  was  given  bearing  on  the  question  of  notice. 
It  will  not  probably  be  the  same  on  another  trial. 

Reversed  and  remanded. 


Grrantliam  v.  Payne. 

Certiorari  from  Justice's  Judgment. 

1.  When  wife  may  sue  on  note,  payable  to  husband. — A  promissory  note, 
given  for  the  purchase-money  of  lands  belonging  to  the  statutory  estate 
of  the  wife,  though  taken  payable  to  the  husband,  is  a  part  of  the  corpus 
of  her  estate ;  and  she  may  maintain  an  action  on  it  in  her  own  name, 
without  any  assignment  or  transfer  by  the  husband. 

2.  Proof  of  ownership  of  note.— In  an  action  by  the  wife,  on  a  prom- 
issory note  payable  to  the  husband,  and  not  assigned  by  him,  he  may 
testify  thattlie  note  belongs  to  the  plaintiff,  and  not  to  himself. 

3.  Certiorari  to  justice's  judgment ;  limitation  of.— It  is  no  objection 
to  a  certiorari,  when  sued  out  to  review  a  judgment  rendered  by  a  justice 
of  the  peace,  that  it  was  sued  out  after  the  expiration  of  the  five  davs 
allowed  for  taking  an  appeal  (Code.  ^  3654) ;  the  limitation  of  the  writ, 
m  such  case,  "  would  proV)ably  be  one  year." 

4.  Payment  of  judgment  to  justice.— The  payment  of  the  judgment  by 
the  defendant  to  the  justice  of  the  peace,  without  an  acceptance  of  the 
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money  by  the  plaintiff,  does  not  bar  the  plalntitTn  ri^rht  to  huv  out  an 
ap[>eal  or  certiorari. 

5.  Wij'e'a  xtatntory  f»tnte  ;  for  trhnt  arlirlen  liable. — The  wife'n  statu- 
tory estate  can  not  U*  Huhjerted  by  action  (CckIc.  i)  2711)  to  liability  for 
articles  of  apl^arel  purchased  by  the  husband  for  his*  own  individual  UHe. 

Ai'PEAL  from  the  Circnit  Court  of  Jackson. 

Tried  before  the  Hon.  II,  C.  Spkake. 

This  action  was  brought  by  Mrs.  Callie  E.  Paviie,  the  wife 
of  Martin  A.  Payne,  against  M.  M.  (Trantharn.  to  recover  an 
alleged  balance  of  !^49.SO  due  on  a  promissory  note  :  and  was 
comtnenced  before  a  justice  of  the  peace,  on  the  6th  March, 
1882.  The  note  on  which  the  action  was  founded  was  for  $350, 
signed  by  the  defendant,  dated  February  24th,  1881,  and 
payable  to  Martin  A.  Payne  ;  and  it  recited  on  its  face  that  it 
was  given  ''for  balance  of  purchase-mone}'  of  house  and  lot  in 
Scottsboro."  Indorsed  on  said  note  was  an  assignment,  with- 
out date,  by  said  M.  A.  Payne,  to  J.  R  &  M.  Burdett,  as  col- 
lateral security  for  a  debt  of  $25(» ;  and  also  a  credit,  signed  by 
J.  W.  Morris,  dated  Feliruary  8th,  1S82,  in  these  words  :  "  Re- 
ceived on  this  [note]  ^328.20,  in  full  of  principal  and  interest, 
e.\cept  an  account  for!S49.80  that  said  Grantham  holds."  The 
justice  allowed  the  account  as  a  set-off  against  the  plaintiff's 
claim,  and  rendered  judgment  for  the  plaintiff,  for  forty-two 
cents,  as  the  balance  due.  This  judgment  was  rendered  on  the 
13th  March,  1882;  and  one  the  18th  the  plaintiff  tendered  an 
appeal  bond,  which  the  justice  refused  to  accept,  holding  the 
security  to  l)e  insutiicient.  On  the  2<>th  March,  the  defendant 
paid  the  amount  of  the  judgment  to  the  justice,  who  tendered 
it  to  the  plaintiff  ;  but  the  plaintiff  refused  to  receive  the  njoney. 
and  applied  by  petition  to  the  probate  judge  for  a  certiorari, 
to  remove  the  proceedings  into  the  Circuit  Court.  The  cer- 
tiorari was  granted,  being  issued  by  the  clerk  of  the  Circuit 
Court,  on  the  ^p'at  of  the  probate  judge  ;  and  in  his  return  to 
the  writ  the  justice  of  the  peace  stated  the  proceedings  had 
before  him  as  they  are  above  set  forth. 

In  the  Circuit  Court,  as  the  bill  of  e.xceptions  shows,  the  de- 
fendant moved  to  dismiss  and  (juash  the  certiorari.  l>ecause  it 
was  sued  out  after  the  lapse  of  five  days  from  the  date  of  the 
judgment,  and  after  the  payment  of  the  judgment  to  the  justice  ; 
and  he  excepted  to  the  overruling  of  his  motion.  On  the  trial, 
M.  A.  Payne,  the  plaintiff's  husband,  to  whom  the  note  was 
payable,  testified  as  a  witness  for  her,  that  the  note  was  given 
for  the  agreed  purchase-money  of  a  house  and  lot  in  the  town 
of  Scottsboro,  wiiich  Iwlonged  to  the  statutory  estate  of  his 
wife,  and  which  they  had  sold  and  conveyed  to  the  defendant; 
and  further  :  "  The  note  is  not  my  property,  and  never  was. 
Col.  Snodgrass  wrote  it,  in  my  absence,  and  I  had  nothing  to 
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do  with  it.  It  is  tiie  property  of  my  wife."  To  this  answer 
the  defendant  objected,  "  because  it  contradicts  the  written  con- 
tract by  parol  testimony  ;"  and  he  duly  excepted  to  the  over- 
ruling of  his  objection.  The  defendant  offered  in  evidence, 
under  the  plea  of  set-off,  the  account  which  had  been  allowed 
by  the  justice,  and  which  was  iiiade  out  in  favor  of  Snodgrass 
&  Caldwell,  merchants,  against  said  Martin  A.  Payne.  It  con- 
sisted of  boots,  shoes,  overcoat,  and  other  articles,  bought  be- 
tween February  and  November,  1881,  amounting  to  |49,80  ; 
and  it  was  assigned  by  said  Snodgrass  &  Caldwell  to  the  de- 
fendant, November  15,  1881.-  As  to  this  account,  said  M.  A. 
Payne  testified,  in  behalf  of  the  plaintiff,  "  that  said  articles 
were  all  purchased  by  him,  for  himself,  and  not  for  his  wife; 
and  that  said  articles,  eacii  and  all,  were  for  his  own  individual 
use,  and  not  for  plaintiff,  nor  for  the  family."  The  court 
charged  the  jury,  in  reference  to  this  account,  "  that  if  they 
believed  the  articles  therein  named  were  articles  of  apparel 
for  the  individual  use  and  benefit  of  the  husband,  then  said  ar- 
ticles were  not  such  as  the  statutory  estate  of  the  wife  would 
be  liable  for,  and  they  siiould  be  rejected  and  disallowed  as  a 
set-off  in  this  case."  The  court  charged  the  jury,  also,  that  if 
the  note  was  given  for  the  purchase-money  of  a  house  and  lot 
which  belonged  to  the  plaintiff's  statutory  estate,  then  the 
plaintiff  might  maintain  an  action  on  it  in  her  own  name,  al- 
though it  was  made  payable  to  the  husband  ;  and  that  a  demand 
or  claim  against  the  plaintiff's  husband  was  not  available  to  the 
defendant  as  a  set-oft".  To  each  of  these  charges  the  defendant 
duly  excepted  ;  and  he  now  assigns  them  as  error,  together  with 
the  other  rulings  above  stated. 

J.  E.  Brown,  for  appellant. 

SOMERVILLE,  J.— 1.  The  action  was  properly  brought 
in  the  name  of  the  wife  alone,  as  "  the  party  really  interested," 
She  is  shown  to  have  been  the  beneficial  owner  of  the  note  sued 
on,  and  it  was  a  part  of  the  corpus  of  her  statutory  separate 
estate  under  the  laws  of  Alabama.  Although  payable  on  its 
face  to  the  husband,  he  held  the  legal  title  in  trust  for  the  wife 
as  beneficiary,  and  his  possession  was  hers. — Code  1876,  §§ 
2890,  2892  ;    Wortham  v.  Gurley,  75  Ala.  356. 

2.  The  ownership  of  the  note  by  the  plaintiff  was  a  fact  to 
which  her  husband,  Payne,  could  properly  testify.  The  objec- 
tion to  this  testimony  was  without  force. — NeUon  v.  Iverson, 
24  Ala.  9  ;  Elliott  v.  StocTcs,  67  Ala.  290  ;  Patterson  v.  Kicker, 
72  Ala.  406. 

3.  It  was  no  valid  objection  to  the  writ  of  certiorari, 
granted  by  the  probate  judge  to  the  justice's  court,  that  the  five 
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days  allowed  hy  8tatiite  for  taking  an  appeal  to  the  Circuit 
Court  had  elapsed  wlien  the  petition  for  the  writ  was  granted. 
One  of  the  chief  functions  of  this  writ  is  to  secure  a  review  of 
proceedings  frotii  which  the  ri^ht  of  appeal  has  lyeau  in  some 
manner  lost  or  barred. —  Wcutlunqton  v.  Parker,  60  Ala.  447  ; 
Wright  v.  Gray,  20  Ala.  363.  The  least  time  within  which  a 
limitation  would  be  perfected  as  tt»  such  writs  of  certiorari^ 
w^ould  probably  be  one  year. — Mason  v.  Moore^  12  Ala.  578  ; 
Enis  V.  Boss,  19  Ala.  239  ;  Code  1876,  §  3949,  as  aniended  bv 
Acts  1878-79,  p.  40. 

4.  The  payment  of  the  judgment  to  the  justice  by  the  de- 
fendant, without  any  acceptance  of  the  money  by  the  plaintiff, 
could  not  manifestly  atfect  the  right  of  the  plaintiff  to  have  the 
proceedings  reviewed  in  the  Circuit  Court,  where  the  trial  was 
required  to  be  had  de  novo.  The  basis  of  the  appeal  was  the 
failure  of  the  plaintiff  to  recover  the  sum  to  which  she  was 
justly  entitled,  by  reason  of  the  improper  allowance  against  her 
of  a  set-off  in  favor  of  the  defendant. 

5.  In  relation  to  this  set-off,  the  court  properly  charged  the 
jury,  that  so  much  of  it  should  be  disallowed  as  embraced  arti- 
cles of  apparel  purchased  by  the  husband  for  his  individual  use  ; 
the  separate  statutory  estate  of  the  wife  not  being  subject  to 
the  payment  of  such  a  debt,  by  set-off  or  otherwise. — Code, 
1876,  §5^  2706,  271«> ;  Burden  v.  Mc  Williams,  31  Ala.  438. 

We  tind  no  error  in  the  rulings  of  the  court,  and  the  judg- 
ment is  affirmed. 


Bed^vell  v.  Bed  well. 

Statutory  Real  Action  in  nature  of  Kjectmeixt. 

1.  Error  vithout  injur;/  in  admi»»ion  of  evidence. — The  admiKftion  of 
evidence  which  is  at  tlie  time  prima  facie  inadniissible.  is  errt»r  without 
injury,  when  the  record  shows  that  its  reU'vancy  or  admissibiUty  was 
establishetl  by  evidence  subsequently  intrf>duce<l. 

2.  Exception  to  exclusion  of  evidence;  presumption  in  favor  of  judgment. 
When  objection  is  made  \x)  tlie  answer  of  a  witness  to  an  interrogatory, 
but  not  to  the  interrogatory  itself,  and  the  answer  is  not  set  out  in  the 
record,  this  court  will  presume  that  tlie  answer  was  legal  evi«lence. 

3.  General  exception  to  charges  given  or  refused. — A  general  exception 
to  several  charges  given  can  not  l)e  sustained,  unless  each  one  of  them 
is  erroneous ;  nor  can  a  general  exception  to  the  refusal  of  several 
charges  asked  l)e  sustained,  unless  each  one  of  them  asserts  a  correct 
legal  proposition,  which  is  applicable  to  the  evidence. 

4.  Xew  trial ;  refusal  not  revisable. — The  refusal  of  a  new  trial  is  not 
revisable  by  this  court,  on  error  or  apfteal. 
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Appeal  frotn  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  Lekoy  F.  Box. 

This  action  was  brought  by  Joseph  W.  Bedwell,  against  Mrs. 
Louisa  A.  Bedwell  and  Robert  L.  Bedwell,  to  recover  the  pos- 
session of  a  tract  of  land  particularly  described  in  the  com- 
plaint, with  damages  for  its  detention  ;  and  was  commenced  on 
the  5th  March,  IbSl.  The  record  does  not  show  what  pleas 
were  filed,  but  the  cause  was  tried  on  issue  joined,  and  the 
trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff.  On 
the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  offered 
in  evidence  a  deed  for  the  lands  executed  to  hiui  by  Mrs.  L. 
A.  Norton  (formerly  Bedwell)  and  her  husband,  dated  Janu- 
ary 17th,  1881;  and  a  conveyance  executed  by  W.  C.  White 
and  wife  to  L.  A.  Bedwell,  dated  February  22d,  1864.  The 
defendant  "moved  to  exclude  this  evidence  from  the  jury, 
the  plaintiff  having  rested  his  case,  because  it  was  irrelevant, 
and  showed  no  right  in  plaintiff  to  recover;  which  motion  the 
court  overruled,  but  stated  that,  if  the  motion  was  renewed 
after  all  the  evidence  was  introduced,  it  would  be  considered  ; 
and  the  defendant  then  and  there  duly  excepted."  The  de- 
fendants were  the  widow  and  son  of  L.  C.  Bedwell,  deceased ; 
and  they  adduced  evidence  showing  that  said  L.  C.  Bedwell 
went  into  possession  in  the  year  1870,  or  1871,  as  the  pur- 
chaser at  a  sheriff's  sale  under  execution  against  one  William 
Bedwell.  Robert  Bedwell,  one  of  the  defendants,  while  testi- 
fying as  a  witness  for  them,  "  was  asked,  whether  the  possession 
of  said  L.  C.  Bedwell  and  defendants  was  peaceable;"  also, 
"whether  their  possession  was  uninterrupted,"  and  "whether 
they  claimed  the  land  as  their  own."  The  bill  of  exceptions 
does  not  show  that  any  objection  was  interposed  to  any  one  of 
these  questions,  nor  does  it  state  the  answers  of  the  witness ; 
the  only  recital  being,  "plaintiff  objected  to  the  answer,  on  the 
ground  that  the  question  called  for  a  conclusion  of  the  witness;" 
which  objection  was  sustained  by  the  court,  and  exception 
reserved  by  the  defendants.  The  plaintiff  offered  in  evidence, 
in  the  subsequent  progress  of  the  trial,  the  deposition  of  said 
W.  C.  White,  taken  on  interrogatories  and  cross-interrogato- 
ries, "  to  which  the  defendants  objected,  on  the  several  grounds 
set  out  therein  ;"  but  the  bill  of  exceptions  does  not  show  the 
action  of  the  court  on  the  objection,  nor  any  exception  thereto. 
The  court  gave  five  charges  in  writing,  "  to  which  charges  the 
defendants  then  and  there  duly  excepted  ;"  and  the  defendants 
then  requested  four  charges  in  writing,  "which  the  court  re- 
fused to  give,  and  the  defendants  then  and  there  duly  ex- 
cepted." 

The  several  rulings  of  the  court  on  the  evidence,  the  charges 
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given,  the  refusal  of  the  charges  asked,  and  the  overruling  of 
a  motion  for  a  new  trial,  are  now  assigned  as  error. 

Savage,  Matthews  &  Danirl,  for  appellants. 

J.  L.  Burnett,  contra. 

CLOPTON,  J. — We  are  compelled  to  attinn  the  judgment, 
for  the  following  reasons.  Conceding  that  the  conveyances 
from  White  and  Mrs.  Norton  were  irrelevant  and  inadmissible 
without  further  proof,  the  error  was  cured  by  the  subsequent 
introduction  of  evidence  tending  to  show  their  ])ri<)r  possession 
of  the  lands  in  controversy  ;  the  legal  effect  and  suttieiency  of 
the  deeds  to  entitle  the  plaintiff  to  recover  being  dependent 
upon  the  fact  of  possession,  and  the  title  of  the  defendants,  as 
found  by  the  jury  on  the  entire  evidence. — Behnont  C.  dt  R. 
R.  Co.  V.  Smith,' 1\  Ala.  206:  Gnfiin  v.  State,  7«  Ala.  29. 

In  respect  to  the  rulings  of  the  court  on  the  exclusion  of 
evidence,  the  objections  were  made  to  the  answers  of  the  wit- 
ness to  certain  interrogatories,  no  objection  being  made  to  the 
questions.  The  answers  excluded  are  not  set  out  in  the  record  ; 
and  we  have  no  means  of  ascertaining  error  vel  non  in  their  ex- 
clusion. We  can  not  presume,  in  order  to  put  the  court  in  error, 
that  the  answers  were  legal  evidence. — Perry  v.  Danner,  74 
Ala.  485  ;  Allen  v.  State,  73  Ala.  23.  It  is  not  shown  that  the 
e.xceptions  to  the  interrogatories  to  the  witness  White  were 
ever  called  to  the  attention  of  the  court,  or  that  the  court  made 
any  rulings  thereon.  They  can  not  l)e  made  for  the  first  time 
in  this  court. 

The  exceptions  to  the  instructions  given  and  refused,  are 
taken  to  them  in  tnass,  and  are  too  general  to  avail  the  appel- 
lants, unless  there  is  error  in  each  of  the  charges  given,  and 
each  of  the  charges  requested  asserts  a  correct  proposition  ap- 
plicable to  the  evidence. — Siovall  v.  Foxoler,  72  Ala.  77.  While 
there  may  be  error  in  some  of  the  instructions  given,  we  can 
not  assert  there  is  error  in  each  ;  and  while  some  of  the  charges 
requested  should  have  l>een  given,  each  does  not  assert  a  cor- 
rect proposition  applicable  to  the  evidence.  An  examination 
of  them  seriatirii  is  unnecessary. 

The  refusal  of  the  court  to  grant  a  new  trial  is  not  revisable 
by  this  court. — Strong  v.  Catlin,  37  Ala.  70^. 

Affirmed. 
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Graham  v.  Hughes  «&  Hughes. 

Certiorari  to  Justice's  Judgment^  in  matter  of  Claim.  Suit. 

1.  Statutory  claim  suit ;  affidavit  of  claim. — An  affidavit  of  ownership 
by  the  claimant  is  the  initial  step  in  a  statutory  claim  suit,  without 
which  the  claimant  has  no  standing  in  court,  and  his  claim  is  properly 
dismissed. 

2.  Revision  of  judgment  on  facts. — The  decision  of  the  lower  court, 
overruling  and  refusing  a  motion  to  substitute  papers  alleged  to  be  lost, 
will  not  be  disturbed  by  this  court,  unless  clearly  convinced  that  it  is 
wrong. 

Appeal  from  the  Circuit  Court  of  Calhoun. 
Tried  before  the  Hon.  Leuoy  F.  Box. 

G.  C.  Ellis,  Matthews  &  Daniel,  for  appellant. 

STONE,  C.  J. — The  present  case  originated  before  a  justice 
of  the  peace,  in  an  attachment  sued  out  bj  Hughes  &  Hughes 
against  Murray,  which  was  levied  on  cotton  in  the  seed.  Gra- 
ham asserts  that  lie  has  a  just  title  to  the  cotton.  Some  pro- 
ceedings were  had  before  the  justice,  looking  to  a  trial  of  the 
right  of  property,  but  precisely  what  was  done  is  not  clearly 
shown.  The  justice  dismissed  Graham's  claim,  and  rendered 
judgment  against  him  for  costs.  In  Walker  v.  Ivey,  74  Ala. 
475,  we  decided  that  a  trial  of  the  right  of  property  could  not 
be  had,  without  a  preliminary  affidavit  of  claim.  That,  we 
held,  was  the  initial  step,  without  which  jurisdiction  of  this 
statutory  action  is  not  given.  If  then  there  had  been  no  affida- 
vit of  claim,  Graham  had  acquired  no  standing  in  court,  and 
the  justice  rigiitly  dismissed  his  claim,  independent  of  any 
reason  he  may  have  given  for  his  ruling. 

This  case  was  then  carried  by  certiorari  to  the  Circuit  Court, 
and  the  plaintiff  moved  to  dismiss  the  cause  out  of  that  court, 
alleging  as  a  ground  that  no  affidavit  of  claim  and  bond  for  the 
trial  of  the  right  of  property  had  been  filed  in  the  justice's 
court. — Code  of  1876,  §  3341,  as  amended  by  act  approved 
February  1,  1879. — Sess.  Acts,  p.  76.  Claimant  then  moved 
to  be  allowed  to  substitute  affidavit  and  bond,  alleging  they  had 
been  given,  and  were  lost.  Testimony  was  offered  before  the 
court  on  this  question  ;  some  of  it  tending  to  show  such  affi- 
davit and  bond  had  been  made  and  filed,  and  other  parts  of  it 
that  no  such  papers  had  ever  been  filed  with  the   constable 
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making  tlielevy,  nor  with  the  justice  before  whom  the  attach- 
ment was  pending. — Code,  §  3676.  The  Circuit  Court  over- 
ruled the  motion  to  substitute,  and  dismissed  the  cause,  at  Gra- 
ham's cost;  thus  holding  that  the  testimony  failed  to  convince 
him  the  affidavit  and  bond  had  l)een  filed  with  the  justice  of 
the  peace,  lu  tlius  finding  on  the  testimony,  we  are  not  clearly 
convinced  he  erred. — 37x>^  v.  Oanter,  70  Ala.  443. 
The  judgment  of  the  Circuit  Court  is  atfirmed. 


Batton  &  Wife  v.  South  4&  North  Ala. 
KaUroad  Co. 

Action  against  Railroad  Cojnpany  by  Female  Pasftenger^  on 
account  of  Insulting  Conatict  of  Strangers  at  Station. 

1.  Duty  of  railroad  company  to  protect  jninxengerf  against  riolence  and 
misconduct. — Although  it  is  the  duty  of  a  railroad  company,  &s  a  com- 
mon carrier,  to  protect  its  passengers,  and  e8i)ecially  female  passengers, 
against  violence  or  disorderly  conduct  on  the  part  of  its  own  agents  and 
servants,  other  passengers,  and  strangers,  when  such  violence  or  mis- 
conduct may  be  rea.sonably  anticipated  and  prevented ;  yet  it  is  not  liable 
to  an  action  for  damages  at  the  suit  of  a  female  passenger,  on  account  of 
obscene  and  profane  language,  indecent  exposure  of  the  person,  and  other 
disorderly  conduct  by  two  or  three  intruders,  who  came  into  the  waiting- 
room  at  the  station  while  plaintiff  was  awaiting  the  arrival  of  her  train, 
when  it  is  not  shown  that  the  company  ha<l  notice  of  any  facts  which 
justified  the  expectation  of  such  an  outrage. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  S.  H.  Sprott. 

The  opinion  in  this  case  states  all  the  material  facts.  On  all 
the  evidence  adduced,  which  is  set  out  in  the  bill  of  exceptions, 
the  court  gave  a  general  charge  in  favor  of  the  defendant,  to 
which  the  plaintiffs  excepted,  and  which  they  now  assign  as 
error. 

Watts  &  Son,  Oliver  &  Oliver,  for  appellant. 

Tno8.  G.  Jones,  contra. 

SOMERVILLE,  J. — The  action  is  one  of  novel  impression 
for  which  we  nowhere  find  a  precedent.  It  is  a  suit  for  dam- 
ages against  a  common  carrier — a  railroad  con>pany — instituted 
by  a  passenger  for  the  alleged  negligence  of  the  carrier  in  fail- 
ing to  protect  the  plaintin,  who  was  a  female,  and  a  single 
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woman  at  the  time  of  bringing  the  suit,  against  the  nuisance  of 
indecent  language  and  conduct  of  certain  unknown  strangers, 
who  proved  disorderly  in  the  presence  of  the  plaintiff,  while 
she  was  seated  in  the  ladies'  waiting-room  of  a  railroad  station, 
belonging  to  the  road  line  of  the  defendant  company.  No 
assault  on  the  plaintiff  is  shown,  but  only  vulgar  and  profane 
language,  and  indecent  exposure  of  person,  and  disorderly  con- 
duct, on  the  part  of  two  or  three  intruders,  who  are  in  no  wise 
connected  with  the  defendant,  as  servants  or  agents. 

It  may  be  admitted  that  the  plaintiff,  Mrs.  Batton,  who,  hav- 
ing married  since  suit  was  brought,  unites  with  her  husband  in 
this  action,  was  a  passenger,  inasmuch  as  slie  had  purchased  a 
ticket  on  tlie  road,  and  had  entered  the  waiting-room  at  the 
station,  not  an  unreasonable  length  of  time  before  the  passenger 
train  was  due  at  Calera,  en  route  for  the  place  of  her  destina- 
tion, which  is  shown  to  be  the  city  of  Birmingham. —  Wahash 
R.  R.  Co.  V.  Rector,  9  Amer.  &'Eng.  R.  R.  Cas.  264  ;  Gor- 
don V.  Grand  St.  R.  R.  Co.,  40  Barb.  (N.  Y.)  546. 

The  nuisance  complained  of  appears  to  have  been  an  extra- 
ordinary occurrence,  and  one  of  which  no  officer  or  agent  of 
the  defendant  company  is  shown  to  have  been  at  the  time  cog- 
nizant, except  a  colored  employee,  or  porter,  whose  duties  were 
confined  to  looking  after  the  baggage  of  the  passengers. 

The  question  thus  presented  is,  whether  it  was  tlie  duty  of 
the  defendant  to  keep  on  hand  a  police  force  at  the  station  for 
the  protection  of  passengers  against  the  insults  or  disorderly 
violence  of  strangers.  If  not,  they  w^ould  be  guilty  of  no  neg- 
ligence which  would  render  them  liable  in  damages  for  breach 
of  duty.  The  broad  proposition  is  urged  upon  us,  that  it  is  the 
duty  of  railroad  companies,  when  acting  as  common  carriers, 
to  use  the  utmost  care  in  protecting  passengers,  and  especially 
female  passengers,  not  only  from  the  violence  and  rudeness  of 
its  own  officers  and  agents,  but  also  of  intruders  who  are  stran- 
gers. We  need  not  say  that  there  may  not  be  certain  circum- 
stances under  which  the  law  would  impose  such  a  duty.  There 
are  many  well  considered  cases  which  support  this  view,  but 
none  of  them  fail  to  impose  the  qualification,  that  the  wrong  or 
injury  done  the  passenger  by  such  strangers  must  have  been  of 
such  a  character,  and  perpetrated  under  such  circumstances,  as 
that  it  might  reasonably  have  been  anticipated,  or  naturally  ex- 
pected to  occur.  In  Britton  v.  Atlanta  cfe  Charlotte  Railway 
Co.,  88  N.  C.  536  (18  Amer.  &  Eng.  R.  R.  Cas.  391 ;  s.  c. 
43  Amer.  Rep.  748),  the  rule  is  stated  to  be,  that  "  the  carrier 
owes  to  the  passenger  the  duty  of  protecting  him  from  the 
violence  and  assaults  of  his  fellow  passengers  or  intruders,  and 
will  be  held  responsible  for  his  own  or  his  servants'  neglect  in 
this  particular,  when,  by  the  exercise  of  proper  care,  the  acts 
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of  violence  iniglit  have  l)een  foreseen  and  prevented  ;  and  while 
not  required  to  fnrnish  a  police  force  sufticient  to  overcome  all 
force,  when  unexpectedly  and  suddenly  offered,  it  is  his  duty 
to  provide  ready  help,  sufficient  to  protect  the  passenjEjer  from 
assaults  from  every  quarter  which  might  reasonahly  lie  expected 
to  occur,  under  the  circumstances  of  the  case  and  the  condition 
of  the  parties.''  We  may  assume  this  to  be  the  law  for  the  pur- 
pose of  this  decision,  as  it  seems  to  be  8up|)<»rted  by  autiiority. 
Xew  Orleans  Railroad  Co.  v.  Burke,  53  Miss.  200;  Pitt^A/urg 
It.  R.  Co.  V.  IIind«,  53  Penn.  St.  512;  PitUhurtj  R.  R.  Co.  r. 
Pillow,  76  Penn.  St.  510;  Goddard  v.  Grand  Trunk  R.  R. 
Co.  (57  Me.  202),  2  Amer.  Rep.  39;  Cooley  on  Torts,  644- 
645 ;  Nieto  v.  Clark,  1  Clifford.  145 ;  Putnam  ik  Broadmay 
R.  R.  Co.,  55  N.  Y.  108. 

In  the  case  of  the  Pittsburg  Railway  Co.  v.  Hinds,  53  Penn. 
512,  supra,  the  plaintiff,  who  was  a  passenger,  sued  the  defend- 
ant company  for  an  injury  received  by  her  at  the  hands  of  a 
mob,  who,  defying  the  power  of  the  conductor,  entered  the 
cars  at  a  wayside  station,  and  commenced  an  affray,  which  re- 
sulted in  an  injury  to  the  plaintiff.  It  was  held  not  to  be  the 
duty  of  the  railroad  companies  to  furnish  their  trains  with  a 
police  force  adequate  to  such  emergencies ;  the  court  observing 
that  '*  they  are  bound  to  furnish  men  enough  for  the  ordinary 
demands  of  transportation,  but  they  are  not  bound  to  anticipate 
or  provide  for  such  an  unusual  occurrence  as  that  under  con- 
sideration." "  It  is  one  of  tlie  accidental  risks,"  said  W<K>r>- 
WARi),  C.  J.,  "  which  all  who  travel  must  take  upon  themselves, 
and  it  is  not  reasonable  that  a  passenger  should  throw  it  upon 
the  transporter." 

It  can  not  be  said  that  this  duty  of  carriers,  to  take  due  care 
for  the  comfort  and  safety  of  passengers,  is  to  l>e  confined  to 
the  management  of  their  trains  and  cars  ;  for  the  better  view  is, 
that  it  extends  also,  in  a  measure,  to  what  has  been  termed 
"  subsidiary  arrangements." — 2  Rorer  on  Railroads,  951.  They 
are  bound  to  keep  their  stations  in  proper  repair,  and  suffi- 
ciently lighted,  and  to  provide  reasonable  accommodations  for 
the  passengers  who  are  invited  and  expected  to  travel  their 
roads. — Knight  v.  PorUund  R.  R.  (  V>.,  56  Me.  234  ;  McDonald 
V.  Chicago  R.  R.  Co.,  26  Iowa,  124.  The  measure  of  duty  is 
admitted  by  all  the  authorities,  however,  not  to  l)e  so  great  as 
it  is  after  a  passenger  has  boarded  the  train,  for  reasons  of  a 
manifest  nature. —  Baltimare  i&  Ohio  R.  R.  Co.  v.  Schwind- 
ling.  8  Amer.  cV:  Eng.  R.  R.  Cas.  p.  552,  Xoie. 

We  do  not  think  that  there  is  any  duty  to  police  station- 
houses,  with  the  view  of  anticipating  violence  to  passengers, 
which  there  are  no  reasonable  grounds  to  expect.  This  is  afi 
far  as  the  case  requires  ns  to  go.  The  liability  of  a  common 
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carrier,  when  receiving  a  passenger  at  a  station  for  transporta- 
tion, ought  not  to  be  greater  than  that  of  an  innkeeper,  who  is 
never  iield  liable  for  trespasses  committed  ordinarily  by  stran- 
gers upon  the  person  of  his  guests. — 2  Kent  Com.  593.* 
There  is  nothing  tending  to  prove  that  the  company  had  notice 
of  any  facts  which  justified  the  expectation  of  such  a  wanton 
and  unusual  outrage  to  passengers.  Their  contract  of  safe- 
carriage  imposed  upon  the  con)pany  no  implied  obligation  to 
furnish  a  police  force  for  the  protection  of  passengers  against 
such  insults.  It  is  shown  neither  to  be  commonly  necessary  or 
customary.  It  was  a  risk  which  was  incidental  to  one's  presence 
anywhere  when  travelling  without  a  protector,  and  it  was  the 
plaintiff's  risk,  not  the  defendant's. 

We  discover  no  error  in  the  rulings  of  the  court,  and  the 
judgment  must  be  affirmed. 


Kin^  V.  Boiling. 

Action  for  Unlawful  Detainer  of  Lands. 

1.  Written  demand  of  possession;  secondary  evidence. — A  previous  de- 
mand in  writing  for  the  surrender  of  possession  being  necessary  to  the 
maintenance  of  an  action  for  the  unlawful  detainer  of  lands  (Code,  § 
3697),  secondary  evidence  of  such  demand  can  not  be  received,  until  a 
proper  predicate  has  been  laid  by  notice  to  produce. 

2.  Proof  of  prior  possession ;  estoppel  between  landlord  and  tenant. 
Actual  prior  possession  by  plaintiff  is  necessarj'^  to  the  maintenance  of 
an  action  for  unlawful  detainer ;  yet,  where  the  action  is  brought  by  a 
landlord,  against  his  tenant  holding  over,  the  defendant  is  estopped  from 
disputing  the  fact  of  such  prior  possession  by  j)laintiir. 

3.  Three  years  possession,  as  bar  to  action. — The  uninterrupted  occupa- 
tion of  the  jjremises  by  the  defendant  for  three  years  before  the  coin-, 
mencement  of  the  action,  his  estate  not  being  determined,  is  a  bar  to  the 
action  (Code,  ^  3705) ;  but  a  tenant  holding  over  can  not  set  up  such 
three  years  possession  as  a  bar,  when  he  has  paid,  or  promised  to  pay 
rent,  during  that  period. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  action  was  brought  by  Robert  E.  Boiling,  against  Mrs. 
M.  E.  King,  to  recover  the  possession  of  a  house  and  lot  in  the 
town  of  Calera,  which,  as  the  complaint  alleged,  the  plaintiff 
had  leased  to  the  defendant  for  a  term  ending  on  the  10th  Jan- 
uary, 1882;  and  was  commenced,  before  a  justice  of  the  peace, 
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on  the  2l8t  February,  1882.  On  ap|)eal  to  the  Circuit  Court, 
sued  out  by  the  defendant,  the  cause  was  tried  on  issue  joined 
on  the  pleas  of  not  guilty,  uninterrupted  possession  by  tne  de- 
fendant for  three  years  before  the  conunencement  of  the  suit, 
and  a  plea  denying  that  plaintiff  ever  had  actual  possession  of 
the  premises. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  court  al- 
lowed the  plaintiff  to  adduce  secondary  evidence  of  a  written 
notice,  or  demand  for  the  surrender  of  the  pi>8ses8ion,  which  he 
had  sent  by  mail,  from  Montgoinery,  to  an  agent  in  Calera,  to 
be  served  on  the  defendant,  and  which  said  agent  testiticd  he 
had  duly  served  ;  which  evidence  was  admitted  by  the  court, 
against  the  objections  of  the  defendant,  although  there  was  no 
proof  of  any  notice  to  the  defendant  to  produce  the  original 
notice ;  and  to  these  several  rulings  the  defendant  duly  ex- 
cepted. 

The  plaintiff  adduced,  also,  evidence  showing  that,  prior  to 
the  year  1880,  defendant  being  indebted  to  him.  and  being 
seized  and  possessed  of  said  house  and  lot,  she  and  her  husband 
conveyed  it  to  him  by  mortgage  as  security  for  said  debt ;  that 
this  mortgage  was  foreclosed,  by  sale  under  the  power  therein 
contained,  on  the  10th  July,  1S80,  plaintiff  himself  becoming 
the  purchaser,  through  one  Simpson,  as  his  agent ;  that  defend- 
ant and  her  husband  executed  an  absolute  conveyance  to  said 
Simpson  on  the  said  10th  July,  1880,  and  Simpson  then  con- 
veyed to  plaintiff ;  that  he  allowed  the  defendant  to  remain  in 
possession,  as  his  tenant,  during  the  rest  of  the  year  1880.  at  the 
agreed  rent  of  !^10  per  month  ;  and  that  on  the  21st  January, 
1881,  defendant  and  her  husband  executed  and  delivered  to  him, 
or  to  his  agent,  their  promissory  note  for  $72.  payable  on  the 
15th  August,  1881,  which  was  produced,  and  which  recited 
that  it  was  given  "  for  rent  on  Calera  house  to  January  10th, 
1881."  It  was  admitted,  however,  that  all  these  transactions 
were  conducted  on  plaintiff's  part  through  an  agent ;  "that  he 
never  was  personally  in  possession  of  the  premises,  and  never 
had  been  in  actual  possession,  except  through  the  defendant  as 
his  agent ;  and  that  the  defendant  had  uninterruptedly  occupied 
the  premises,  for  more  than  three  years  l)efore  the  couimence- 
n)ent  of  this  suit."  On  this  evidence,  the  court  charged  the 
jury,  '"  that  if  the  defendant  was  in  possession  of  the  preujises 
more  than  three  years  befcre  the  commencement  of  this  suit, 
but  was  in  possession  during  that  time  :is  the  tenant  of  plaintiff, 
under  a  contract  of  lease,  tlie  time  she  was  so  in  possession  as 
his  tenant  should  be  excluded  from  said  term  of  three  years." 
Tlie  defendant  excepted  to  this  charge,  and  she  now  assigns  it 
as  error,  together  with  the  admission  of  the  evidence  to  which 
she  excepted. 
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E.  P.  M0RRI88ETT,  contra. 

SOMERYILLE,  J.— In  Dumas  v.  Hunter,  30  Ala.  75,  it 
was  decided  tliat  secondary  evidence  of  the  written  demand  and 
notice,  required  by  the  statute  to  the  maintenance  of  an  action 
of  unlawful  detainer,  is  inadmissible,  without  first  laying  a 
proper  predicate  for  its  introduction,  by  proof  of  notice  to  the 
defendant  to  produce.  It  was  placed  upon  the  ground,  that  the 
law  required  such  notice  to  be  in  writing,  and  it  constituted  a 
precedent  fact  necessary  to  be  proved  before  the  action  could 
be  maintained.— Code,'  1876,  §§  3697,  3700.  While  there  is 
some  doubt  in  our  minds  as  to  whether  this  ruling  harmonizes 
entirely  with  the  principle,  that  notice  to  produce  is  unnecessary 
where  the  writing  to  be  proved  is  itself  a  notice,  there  are 
plausible  reasons  for  the  distinction  made,  and  we  adhere  to  the 
authority  of  the  case.  In  view  of  this  rule,  the  court  erred  in 
permitting  oral  evidence  of  the  contents  of  the  written  demand 
and  notice  served  upon  the  defendant,  without  first  laying  the 
usual  predicate. 

While  the  general  rule  is,  that,  in  order  to  maintain  an  action 
of  unlawful  detainer,  the  plaintiff  must  show  a  prior  actual 
possession  of  the  premises  sued  for,  mere  constructive  posses- 
sion being  insufficient ;  yet  the  principle  is  settled  by  this  court, 
that  where  the  action  is  instituted  by  a  landlord  against  a  tenant, 
for  unlawfully  holding  over  after  expiration  of  his  term,  the 
tenant  is  estopped  from  disputing  the  fact  of  the  landlord's 
actual  prior  possession,  and  he  can  not  defend,  therefore,  by 
making  proof  of  the  fact  that  the  plaintiff  had  merely  a  con- 
structive possession. — Beck  v.  Glenn,  69  Ala.  121.  The  pres- 
ent action  was  maintainable,  without  showing  that  the  plaintiff 
had  gone  into  actual  possession  of  the  premises  after  his  pur- 
chase from  defendant.  The  possession  of  the  tenant  was  in 
right  of  the  landlord,  and  there  had  been  a  termination  of  his 
possessory  interest. 

Three  years  of  possession  by  a  tenant,  who  recognizes  the 
tenancy  by  paying  or  promising  to  pay  rent  to  the  landlord,  is 
clearly  no  bar  to  an  action  of  this  character,  where  the  period  of 
the  tenant's  lease  is  determined.  Section  3705  of  the  Code 
bars  such  a  proceeding  only  in  a  case  where  the  defendant  has 
remained  in  "the  uninterrupted  occupation"  of  the  premises 
in  controversy  for  the  space  of  three  years  preceding  suit 
brought,  and  his  estate  in  the  premises  sued  for  remains  unde- 
termined. It  thus  requires  the  existence  of  three  facts  which 
do  not  concur  in  this  case  :  1st,  an  estate  or  interest  claimed 
by  the  defendant ;  2d,  the  continuance  of  this  estate  undeter- 
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mined ;  3d,  uninterrupted  occupation  under  such  claim  for 
three  years.  The  merits  of  the  title,"  or  the  nature  of  his 
estate,  can  not,  of  course,  be  jmjuired  into  on  the  trial. — Code, 
g  3704.  It  is  sufficient  if  the  plaintiff  has  l>een  guilty  of  the 
neglect  of  enforcing  his  rights  for  three  years  under  such  a 
state  of  facts.  Such  is  not  the  case  here. 
Reversed  and  remanded. 


Moog  V.  Randolpli. 

Mandamus  to  Probate  Judge,  refusing  to  grant  License  for 
Retailing  Spirituous  Liquors. 

1.  Judicial  notice  of  legislalire  journals. — The  coiirtH  take  judicial  no- 
tice of  the  journals  kept  by  the  two  houses  of  the  General  Assembly,  and 
are  authorized  to  search  tiiem  for  the  purpose  of  ascertaining^  wh«*ther  a 
particular  statute,  incUuled  in  the  printed  volume  publisht'il  by  au- 
thority, was  enacted  in  accordance  with  the  forms  prescrilied  by  con- 
stitutional provisions. 

2.  Variance  between  approved  (or  enrolled)  and  original  bill. — A  mate- 
rial variance,  in  substance  and  legal  effect,  between  the  enrolled  bill 
which  was  signed  by  the  governor,  and  the  bill  which  actually  passed 
the  General  Assembly,  as  shown  by  the  journals  of  Uie  two  houses,  is 
fatal  to  the  validity  of  the  enactment  as  a  law. 

3.  Same ;  Revenue  Law  nj  Feb.  2.id,  18SS. — The  revenue  law  approve<l 
February  23d,  1883,  as  signed  by  tlie  governor,  imposed  a  tax  on  "  all 
money  loaned  and  solvent  credits,  or  credits  of  value"  (Sess.  .\cts  1882-3, 
p.  71,  §  5,  subd.  7),  without  any  deduction  of  the  tax-payer's  indebted- 
ness, while  the  bill  which  actually  passed  the  two  houses  of  the  General 
Assembly,  as  shown  by  their  journals,  contained  a  clause  expressly  au- 
thorizing such  deduction,  and  taxing  the  surplus  only;  and  this  vari- 
ance destroys  the  validity  of  the  entire  enactment.    (Stone,  J.,  doubting.) 

4.  General  Assembly  ;  length  of  session  under  ronstitulional  prorisionM. 
The  constitutional  provision  limiting  the  sessions  of  the  (Jeneral  .Assem- 
bly to  fifty  days  (Art.  IV,  ^  5)  has  been  construed  liy  .successive  legisla- 
tures to  mean  fifty  legislative  working  days,  excluding  Sundays  and  other 
tlays  on  which,  by  concurrent  resolution,  the  two  houses  do  not  sit;  and 
the  court  adopts  this  ci instruction. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Tuos.  M.  Arrinoton. 

This  cause  originated  in  an  application  by  A.  Moog,  to  Hon. 
F.  C.  RAMX)Lpn,  judge  of  the  Probate  Court  of  Montgomery 
county,  for  a  license  to  retail  spirituous  liijuors  within  the  cor- 
porate limits  of  the  city  of  ^[ontgomery,  for  and  during  the 
year  18S3,  on  the  payment  of  ^125  as  the  price  of  the  license. 
The  probate  judge  refused  to  grant  tiie  license,  e.xcept  on  the 
payment  of  $200,  tije  price  of  a  license  as  prescribed  by  th© 
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provisions  of  the  law  approved  February  23d,  1883. — Sess. 
Acts  1882-3,  p.  76,  ^  14.  Tiiereupon,  the  petitioner  applied 
to  the  judge  of  the  City  Court,  for  a  mandamus  to  the  probate 
judge,  requiring  him  to  grant  a  license  as  prayed  ;  and  on  the 
Fiearing  in  that  court,  the  following  facts  were  agreed  on,  "  as 
a  statement  of  the  facts  upon  which  the  case  is  to  be  decided." 

(1.)  '*  That  defendant  refused  to  issue  the  license  prayed  for, 
under  the  authority  of  the  act  of  the  General  Assembly  approved 
February  23d,  1883,  entitled  '  An  act  to  levy  taxes  f^pr  the  use  of 
the  State  and  the  counties  thereof,'  which  appears  in  the  printed 
publication  of  the  laws  of  1882-3  ;  and  because  by  the  provis- 
ions of  that  act  (section  14,  subdivision  3),  the  price  of  a  license 
for  retailing  spirituous  liquors,  in  cities  and  towns  containing 
over  5,000  inhabitants,  is  made  $200. for  the  State,  while  the  pe- 
titioner tendered  only  $125,  the  price  of  a  license  under  the  Code 
of  1876."  (2.)  "  that  the  city  of  Montgomery,  in  which  the 
petitioner  proposed  to  do  business,  contains  over  5,000  inhabi- 
tants ;  and,  under  the  charter  of  said  city,  all  persons  doing 
the  business  in  the  city,  for  which  the  petitioner  applied,  are 
exempt  from  the  payment  of  any  license  to  the  county."  (3.) 
"  That  the  said  act  of  I'ebruary  23d,  1883,  above  referred  to,  as 
appearing  in  the  printed  publication  of  the  laws  of  1882-3,  in 
all  things  agrees  with,  and  conforms  to  the  act  which  passed  both 
houses  of  the  General  Assembly,  and  was  approved  by  the  gov- 
ernor, except  that  the  journals  of  the  two  houses  show  that 
there  was  a  disagreement  between  the  two  houses  on  an  amend- 
ment to  the  7th  subdivision  of  the  5th  section  of  said  act  ;  that 
a  conference  committee  was  appointed,  and  agreed  upon  a  re- 
port amending  said  subdivision  by  inserting  after  the  word 
'  values,^  where  it  appears  in  the  printed  copy,  these  words  : 
'■from  which  credits  the  indebtedness  of  the  taxpayer  shall  he 
deducted,  and  the  excess  only  shall  he  taxed  /  hiit  persons  engaged 
in  the  business  of  borrowing  and  lending  money  shall  not  he  al- 
lowed  such  deduction.''  Such  report  was  made  to  each  iiouse,  and 
was  agreed  upon  and  adopted  by  them  ;  but,  in  enrolling  said 
bill,  by  mistake  of  the  enrolling  clerk,  the  words  above  set  out 
were  omitted  from  the  enrolled  bill,  and  said  bill,  without  these 
words,  was  signed  by  the  presiding  officers  of  the  two  houses, 
and  approved  by  the  governor."  (4.)  "  That  the  General  As- 
sembly met  on  the  14th  day  of  November,  1882,  and  remained 
in  session  until  the  12th  day  of  December,  1882,  when  they 
took  a  recess  until  the  24th  day  of  January,  1883,  and  adjourned 
sine  die  on  the  23d  February,  1883 ;  and  during  said  periods 
they  held  no  session  on  any  Sunday,  nor  on  any  Thanksgiving 
day,  as  proclaimed  by  the  president  and  governor,  nor  on  the 
22d  day  of  February,  1883,  but  regularly  adjourned  over  each 
of  these  days,  as  shown  by  the  journals  of  the  two  houses." 
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On  these  facts,  as  admitted  and  agreed  on,  the  Citj  Court 
refused  a  mandamus,  and  dismissed  the  petition  ;  and  its  judg- 
ment was  assigned  as  error  in  this  court. 

Tlie  case  was  decided  on  tliel2th  April,  1883;  but  the  opin- 
ion delivered  by  Brickkll,  C.  J.,  was  withdrawn  by  him,  and  the 
reporter  has  never  been  able  to  obtain  a  copy  of  it.  The  case 
is  now  published  by  order  of  the  court. 

Semple  &  Son,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  and  F.  Hamilton,  contra. 

SOMERVILLE,  J. — Since  the  decision  of  this  court  in 
the  case  of  Jones  v.  Hutchinson,  43  Ala.  721,  which  was  made 
at  the  June  term,  1868,  it  may  be  regarded  as  a  settled  prin- 
ciple of  law  in  this  State,  that  the  courts  are  authorized  to 
search  the  records  of  the  (General  Assembly,  of  which  they  are 
required  to  take  judicial  notice,  so  as  to  ascertain  and  declare 
whether  a  printed  statute,  purporting  to  be  published  under 
authority  of  tlie  State,  has,  in  truth  and  fact,  been  enacted 
according  to  the  forms  prescribed  by  the  constitution.  And, 
inasmuch  as  a  hill,  under  the  mandatory  provisions  of  this 
instrument,  can  become  a  laic,  only  when  it  has  gone  through 
all  the  forms  made  necessary'  to  give  it  validity  and  force  as 
such,  the  courts  will  pronounce  it  a  laic,  or  not  a  laic,  accord- 
ing Jis  the  legislative  records  may  disclose  a  compliance,  or 
failure  of  compliance,  with  these  cotistitutional  requirements. 

I  take  it  furthermore  as  a  sound  rule,  also  settled  by  our 
decisions,  that  if  the  bill  which  is  passed  by  the  General  As- 
sembly varies  materially,  in  substance  and  legal  effect,  from 
that  which  is  approved  hy  the  Governor —especially  where  this 
subject  of  variance  involves  a  matter  of  amendment,  without 
the  incorporation  of  which  in  the  bill  one  of  the  houses  re- 
fused to  concur  with  the  other  in  its  final  passage — then  there 
exists  such  a  want  of  legal  and  actual  identity  between  the  bill 
passed  and  the  one  approved,  as  that  neither  of  thein  acquires 
the  force  of  a  valid  and  constitutional  enactment.  In  such  a 
case,  the  bill  passed  by  the  General  Assembly  is  not  the  one 
approved  by  the  Governor,  and  the  one  approved  by  the  Gov- 
ernor is,  e  converso,  not  the  one  passed  by  the  General  Assem- 
bly. The  courts  would  be  assuming  too  much,  to  presume  that 
the  same  reasons  which  induced  the  one  house  to  refuse  to  con- 
cur with  the  other,  except  on  the  condition  of  incorporating  its 
amendment,  might  not  likewise  operate  to  induce  the  Gov- 
ernor to  withhold  his  approval  of  the  entire  measure,  without 
which  it  must  have  failed  to  become  a  law. — Jonex  v.  IIutA^hin- 
son,  43  Ala.  721 ;  Moody  v.  The  State,  48  Ala.  115. 
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The  question  presented  for  our  determination  is,  the  influ- 
ence which  the  application  of  this  principle  must  exert  upon 
the  validity  of  an  enactment  of  tlie  late  General  Assembly, 
entitled  "An  act  to  levy  taxes  for  the  use  of  this  State,  and 
the  counties  thereof,"  approved  February  23,  1883,  and  found 
on  pages  67  to  83,  inclusive,  of  the  published  Acts  of  that 
body,  passed  at  the  session  of  1882-83.  This  enactment  was 
approved  by  the  Governor  in  the  form  in  which  it  has  been 
published,  and  in  the  exact  form  also  in  which  it  was  enrolled. 
But  it  is  materially  variant,  in  substance  and  legal  effect,  from 
the  bill  which  is  shown  to  have  been  passed  by  the  two  houses 
of  the  General  Assembly.  The  House  Journal  shows,  that  the 
enroUing-clerk  omitted  to  incorporate  in  the  enrolled  bill,  no 
doubt  inadvertently,  a  material  amendment^  which  was  a  com- 
ponent part  of  the  complete  bill  as  it  passed  these  two  legisla- 
tive bodies.  That  this  omission  vitiates  the  entire  bill,  I  think, 
there  can  be  no  room  for  doubt;  provided  the  amendment 
itself,  which  is  omitted,  is  not  void  for  repugnancy  to  the  con- 
stitution, on  grounds  which  I  shall  hereafter  discuss. 

Let  us  suppose,  for  illustration,  that  the  bill  in  its  complete 
form,  as  it  passed  the  two  houses,  had  been  signed  by  the  pre- 
siding officers  of  these  respective  bodies,  and  had  been  pre- 
sented to  the  Governor  for  his  approval,  and  he  had  drawn  his 
pen  through  this  same  amendment,  and,  after  thus  expunging 
it,  had  approved  the  residue  of  the  measure,  this  being  done  as 
a  condition  precedent  to  affixing  his  signature.  Would  there 
not  exist,  in  such  a  case,  precisely  the  same  difference  in  fact 
between  the  bill  passed  and  that  approved,  as  is  here  presented? 
The  part  expunged  in  the  one  case,  and  the  part  oinitted  in  the 
other,  being  identical,  the  identity  of  the  remainder  is  axio- 
matic. Could  any  one  seriously  contend,  that  the  approval  of 
a  part  of  a  measure,  however  honestly  done  in  the  conviction 
of  its  propriety,  would  operate  to  give  any  legal  force  to  the 
part  thus  approved?  And  yet,  where  is  the  difference,  in 
practical  effect,  between  the  two  cases  %  The  clear  logic  of 
the  case  lies  in  the  axiom,  that  a  bill  is  an  entirety^  and  a  law 
is  the  product  of  the  combined,  harmonious  and  unanimous 
action  of  the  legislative  and  executive  departments  of  govern- 
ment, each  acting  strictly -within  the  scope  of  its  constitutional 
authority,  and  according  to  the  prescribed  forms  of  the  con- 
stitutional mandate.  When,  therefore,  as  we  have  said,  the 
measure  assented  to  by  one  of  these  departments  is  not,  in  sub- 
stance and  legal  effect,  the  measure  assented  to  by  the  other, 
but  differs  from  it  materially  in  its  operation  as  a  law,  it  is  in 
no  proper  sense  a  constitutional  or  valid  enactment. 

In  this  case,  we  are  not  left  to  any  mere  conjecture  as  to  the 
materiality  of  this  difference  between  the  two  measures.    The 

Vol.  lxxvii. 


1884.]  OF  ALABAMA.  601 

[Moog  V.  Randolph.] 
jonnials  of  the  two  houses  show  that  the  omitted  amendment 
was  a  point  of  contention  between  these  two  bo<lies,  and  tliat 
the  Senate  refused  to  pass  the  hill  as  it  came  from  the  House, 
without  amendment,  in  the  acceptance  of  which  tlie  House 
concurred  only  after  a  modification  of  it,  and  tiirough  the  con- 
ciliatory influence  of  a  conference  committee  comprised  of 
members  representing  respectively  the  two  dissenting  bodies. 
After  all,  it  must  be  remembered,  the  matter  presented  a  niere 
legislative  election  between  a  new  law,  proposed  to  be  enacted, 
as  to  the  wisdom  and  policy  of  which  the  two  houses  were  not 
in  harmony,  and  an  old  one  already  on  the  statute-lxMjks  for 
seven  years  past,  which,  with  few  changes,  had  met  with  the 
previpns  approbation  of  three  successive   General  Assemblies. 

The  amendment  under  consideration  was  proposed  and 
adopted  as  a  part  of  subdivision  7  of  section  5,  as  found  on 
page  71  of  the  published  Acts.  We  append  this  subdivision, 
and  include  in  it  the  omitted  amendment,  designated  by  italics. 
for  a  more  ready  discrimination  of  its  connection  and  bearing: 

''7.  All  moneyed  capital,  that  is,  all  money  loaned  and 
solvent  credits  or  credits  of  value,  from  which  credits  the  in- 
debtedness of  the  tax-payer  shall  he  deducted,  and  the  excess 
only  shall  he  taxed ;  hut  persons  engaqed  in  the  business  of  bor- 
rowing and  lending  money  shall  not  he  allmped  such  dedttciion, 
and  all  money  employed  in  the  business  of  advancing  or  loan- 
ing on  stocks,  bonds,  bullion,  bills  of  exchange,  or  promissory 
notes,  or  in  the  purchase  thereof,  or  in  the  discount  of  bills 
of  exchange,  tfec:,  except  when  the  money  so  employed  is 
otherwise  taxed  as  capital." — Acts  1882-83,  p.  71. 

It  is  insisted  by  the  appellee's  counsel,  in  support  of  the 
validity  of  the  entire  enactment,  as  published,  that  the  otnis- 
sion  of  the  amendment  fnnn  the  enrolled  bill  wan  immaterial, 
because,  if  inserted,  it  must  have  been  pronounced  unconsti- 
tutional and  void — and  for  this  reason,  the  bill  as  approved  was 
identical  in  legal  e^'ect  with  the  one  that  was  passed  by  the 
(ireneral  Assembly.  Conceding  the  soundness  of  the  latter 
proposition,  in  which  I  am  disposed  to  concur,  the  question  is 
presented  as  to  whether  this  amendment  is  violative  of  any 
provision  of  our  constitution,  bearing  on  the  subject  of  taxa- 
tion.    These  constitutional  clauses  are  as  follows  : 

"  All  taxes  levied  on  projKjrty  in  this  State,  shall  be  assessed 
in  exact  proportion  to  the  value  of  the  property." — Article  ix, 
section  1;  Constitution,  1S75. 

"The  property  of  private  corporations,  associations  and  indi- 
viduals in  this  State,  shall  forever  be  taxed  at  the  same  rate" — 
the  only  exception  being  institutions  or  enterprises  devoted  ex- 
clusively to  religious,  educational,  or  charitable  purposes. — Art. 
IX,  section  6,  Constitution,  1875. 
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It  is  settled  that  tlie  general  purpose  of  these  clauses  is  to 
establish  an  ad-valorem,  system  of  taxation,  thus  exacting  a 
certain  kind  of  uniformity  in  the  rules  of  taxation,  as  applied 
to  the  property  of  all  persons,  whether  private  or  artificial. 
Sections  similar  in  phraseology  and  signification,  are  found  in 
the  constitutions  of  some  of  our  sister  States.  Their  object  has 
been  construed  to  be,  to  secure,  as  far  as  practicable,  that 
equality  in  bearing  the  just  burdens  of  government,  which  has 
become  a  distinguishing  characteristic  of  the  American  States, 
and  has  been  well  denominated  the  corner-stone  of  Anglo- 
Saxon  liberty.  These  clauses  have  never  been  construed  to 
exact  the  taxation  of  all  property,  of  every  description,  in  the 
State,  at  precisely  the  same  rate  of  taxation,  witliout  regard  to 
its  peculiar  nature,  uses,  or  other  characteristics.  Nor  can  they 
any  more  be  interpreted  to  prohibit  exemptions  from  taxation, 
or  such  classifications  of  property^  as  are  not  purely  arbitrary, 
capricious,  or  without  the  semblance  of  reason. —  Clarh  &  Mur- 
rell  V.  Port  of  Mobile,  67  Ala.  217 ;  Mayor  of  Mobile  v.  Stone- 
wall Ins.  Co.,  53  Ala.  570;  Cooley's  Const.  Lim.  515; 
Burroughs  on  Tax.  pp.  65-69,  sections  53,  54.  As  observed  by 
Judge  Cooley,  "It  is  difficult  to  conceive  of  an  exemption  law 
which  selects  single  individuals  or  corporations,  or  single 
articles  of  property,  and,  taking  them  out  of  the  class  to  which 
they  belong,  makes  them  the  subject  of  capricious  legislative 
favor.  Such  favoritism  could  make  no  pretense  to  equality  ; 
it  would  lack  the  semblance  of  legitimate  tax  legislation." 
Cooley  on  Tax.  153,  183 ;  Hoicell  v.  Bristol,  %  Bush,  493. 

There  is  a  clear  line  of  demarcation  between  the  taxing 
poioet  of  a  government,  and  the  right  of  eminent  domain, 
which  is  not  properly  distinguished  in  many  of  the  adjudged 
cases,  thus  sometimes  tending  to  confusion.  Taxation  is  the 
just  proportion  of  the  citizen's  share  or  contribution  to  the 
support  of  the  government,  while  eminent  domain  involves 
the  idea  of  a  forced  contribution,  beyond,  or  in  excess  of  his 
share. — Burroughs  on  Tax.,  sec.  6;  People  v.  Mayor  of  Brooh- 
lyn,  4  N.  Y.  424.  The  legitimate  taxing  power  is  not  at  all 
abridged  by  the  constitutional  restriction,  providing  that  private 
property  shall  not  be  taken  for  public  use  without  just  compen- 
sation ;  this  limitation  being  generally  construed  to  have  refer- 
ence strictly  only  to  the  power  of  eminent  domain. — Pomeroy 
on  Const.  Law,  160,  sec.  251.  Yet  it  is  manifest  that  the  con- 
fisiation  of  the  citizen's  property  can  not  be  legalized  by  call- 
ing it  taxation,  and  that  taxation  ceases  to  be  such  when  it  be- 
comes spoliation.  The  legislature  would  have  no  power,  under 
the  device  of  a  classification,  to  tax  the  property  of  all  Jews  or 
Israelites,  at  a  rate  greater  than  that  of  other  citizens ;  nor  to 
say  that  others  should  be  exempt  from  paying  taxes  because  of 
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their  peculiar  rulij^ions  tenets,  or  of  the  color  of  their  hair. 
Such  legislatidn  would  constitute  shameless  infractions  of  that 
familiar  maxim,  which  Lord  Coke  declared  to  lie  the  pride  of 
the  English  law — [jex  una  ore  onineit  rillcHjitiiur. — 2  Inst.  1^4. 

These  principles  are  announced,  in  order  that  we  may  not  be 
misunderstood.  The  paramount  ditticulty  is,  as  to  when  the 
courts  can  properly  interpose  to  declare  a  statute  void,  because 
of  its  taxing  a  particular  class  of  property,  upon  a  principle  which 
seems  to  violate  the  rule  of  relative  uniformity  designed  by  the 
constitution.  "  It  is  only  when  statutes  are  passed."  says  Hkje- 
Low,  C.  J.,  in  Com.  i\  Savings  Bank,  5  Allen,  436,  "which  inj- 
pose  taxes  on  false  and  unjust  principles,  or  operate  to  produce 
gross  inequality,  so  that  they  can  not  be  deemed,  in  any  just 
sense,  proportional  in  their  effect  on  those  who  are  to  bear  the 
public  charges,  that  courts  can  interpose,  and  arrest  the  course 
of  legislation  by  declaritig  such  enactments  void." 

This  proposition,  in  mv  opinion,  is  correct,  in  a  modified 
sense  ;  but  there  can  be  no  excuse  for  the  interference  of  tiie 
courts,  unless  this  inequality — whether  manifest  by  a  system  of 
exemptions  or  classifications — is  not  only  oppressive  in  its  oper- 
ation, but  is  so  glaring  as  that  it  can  he  juaicialhj  declared  to 
he  founded  on  arhitrary  and  capricious  ptrinciples,  without 
the  just  semhlance  of  reason.  In  such  a  case,  the  system  would 
cease  to  be  taxation,  and  become  governmental  spoliation  ;  thus 
trespassing  on  the  boundary  line  of  eminent  domain,  which  is 
a  right  that  can  not  be  exercised  under  the  provisions  of  our 
constitution,  without  iirst  paying  to  the  citizen  a  just  compen- 
sation for  his  property  taken  by  the  State. — Neio  Orhans  & 
Selma  R.  R.  Co.  v.  Jo?ie^,  68  Ala.  48.  No  law  can  be  upheld, 
which  carries  on  its  face  the  patent  fact  that  its  intention  was 
confiscation  under  the  guise  of  taxation. — Cooley  on  Tax.  128. 
Where  the  precise  line  of  distinction  existis,  is  often  a  question 
of  great  complexity,  and  of  difficult  soluti<m.  Neither  any 
fixed  rule  of  reason,  nor  the  authorities  furnish  us  any  definite 
or  clearly  defined  principle  upon  which  to  settle  an  accurate  rule 
for  all  cases. — ^S".  cfe  JV.  Railroad  Co.  v.  Morris,  65  Ala.  103; 
State  V.  Indianapolis,  69  Ind.  375  (s.  c,  35  Amer.  Rep.  223) ; 
Knowlton  v.  Su/yervisors,  9  Wise.  410;  Burroughs  on  Tax.  p. 
32,  sec.  34;  Wells  v.  City  of  Weston,  22  Mo.  385;  State  v. 
Fosdick,  21  La.  Ann.  434;  In  matter  of  Tmon  Flathush,  60 
N.  Y.  308;  State  v.  Ogden,  10  La.  402. 

Subject  to  the  above  limitation,  I  do  not  see  how  the  courts 
can  circumscribe  the  legislative  power  to  select  the  proper  sub- 
jects of  taxation,  and  to  classify  them  upon  principles  which  to 
them  seem  just.  There  nnist,  of  necessity,  be  left  a  liberal 
scope  for  the  free  exercise  of  this  presumably  wise  discretion. 
It  is   said  by  Judge  Cooley,  in  liis  work  on    Constitutional 
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Limitations :  "  The  constitutional  requirement  of  equality  and 
uniforuiit}^  only  extends  to  such  subjects  of  taxation  as  the 
le,ij;islature  shall  determine  to  be  properly  subject  to  the  burden. 
The  power  to  determine  the  persons  and  the  objects  to  be  taxed, 
is  trusted  exclusively  to  the  legislative  departm£7it\  but  over  all 
these  objects  the  burden  must  be  spread,  or  it  will  be  un- 
equal and  unlawful  as  to  such  as  are  selected  to  make  the  pay- 
ment."—Cooley  Const.  Lim.,  5th  Ed.,  p.  638  (515).  There  no 
doubt  may  be  cases,  where  the  regulation  as  to  assessments 
u'Tould  be  so  unequal,  as  to  be  obnoxious  to  the  constitutional 
rule  of  uniformity. — Pollard  v.  The  State,  65  Ala.  628.  But 
all  that  can  be  required  is  such  regulation  as  shall  secure  a  fair 
and  just  valuation. — Louisville  R.  R.  Co.  v.  The  State,  25 
Ind.  177. 

I  am  quite  free  to  admit  that  the  question  under  considera- 
tion is  involved  in  both  difficulty  and  doubt.  For  the  purposes 
of  this  discussion  it  may  be  conceded,  without  in  any  wise 
affecting  this  question,  that  the  last  clause  of  the  amendment — 
providing  that  ^^pe?'S07is  engaged  in  the  business  of  borrowing 
and  lending  money  shall  not  be  allowed  such  deductions''' — is 
objectionable  on  constitutional  grounds — a  point  that  we  need 
not  decide — and  yet  the  remainder  of  the  amendment  would  not 
necessarily  fall,  but  might  stand  unaffected  by  the  vitiated 
part ;  and  the  question  would  still  recur.  Can  the  General  As- 
serrd)ly  constitutionally  authorize  the  indebtedness  of  the  tax- 
payer to  be  deducted  from  his  solvent  credits,  or  credits  of 
value,  which  they  have  made  a  new  and  proper  subject  of  tax- 
ation. 

The  purpose  and  effect  of  the  law,  it  may  be  argued  with 
much  force,  is  not  so  much  to  tax  the  credits  themselves  specif- 
ically and  eo  nomine,  as  the  surplus  of  the  credits  over  and 
above  the  tax-payer's  indebtedness  ;  or,  in  other  words,  the  dif- 
ference between  the  debts  due  to  ■dn6f7'om  the  tax-payer,  which 
is  made  by  the  sovereign  legislative  power  a  7iew  subject  of  tax- 
ation. It  has  never  been  doubted  that  the  legislature  may  tax 
one's  net  income,  which  is  another  name  for  the  surplus  of  his 
gross  receipts  over  and  above  the  proper  expenses  incurred  in 
earning  it.  So,  it  would  probably  have  the  power,  as  in  some 
States  it  is  often  the  practice,  to  tax  property  upon  the  basis 
of  a  valuation  fixed  by  deducting  mortgage-liens,  or  other  like 
incumbrances,  from  the  cash  market  value:  and  this  rule  of 
assessment  has  never  been  adjudged  to  violate,  so  far  as  we  are 
aware,  that  equality  and  uniformity  in  the  rate  of  taxation, 
which  is  required  by  the  constitution.  Can  we  say  that  there 
is  no  such  just  connection  between  what  a  man  ownsin  his  proper 
right,  and  what  he  owes  to  others,  as  that  it  is  beyond  the  scope 
of  legislative  sovereignty  to  set  off  the  one  against  the  other, 
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in  the  adjustment  of  his  revenue  liabilities  to  the  State?  It  is 
a  familiar  maxim,  that  courts  of  eqnity  will  consider  that  as 
done  which  ought  to  he  done.  "  hy,  it  may  be  iiMjuired, 
can  not  this  just  maxim  of  eqnity  jurifipnidence  Itc  made  to 
constitute  the  vital  spirit,  if  not  the  actual  basis,  of  legislative 
action,  in  matters  of  taxation  and  of  the  public  revenue  ?  Ac- 
cording to  the  teaching  of  the  soundest  morality,  the  debtor  is 
but  a  mere  trustee,  holding  his  eflfects  in  trust  for  the  benefit  of 
his  creditors.  Hence,  one  of  the  highest  duties  of  every  del)tor. 
exacted  alike  by  all  laws,  human  arid  divine,  is  to  pay  his  jwcu- 
niary  obligations.  For  the  enforcement  of  this  moral  and  legal 
duty,  the  rules  of  the  common  law  authorized  the  liody  of  the 
debtor  to  be  taken  under  execution ;  and,  under  the  ancient  provi- 
sions of  the  Jewish  code,  he  could,  at  the  option  of  the  creditor, 
be  sold  into  the  bondage  of  involuntary  servitude.  Under  our 
laws,  the  collection  of  debts  can  be  enforced  by  many  summary 
remedies,  and  the  sanctity  of  their  obligation  is  forbidden  to 
be  violated  by  any  power  of  the  State.  The  creditor  can,  by 
the  process  of  garnishment,  at  any  time  fasten  a  lien  upon  the 
solvent  credits  of  the  debtor,  a  species  of  assets  recognized  by 
law  as  being  peculiar  in  their  nature.  They  are  more  readil}' 
converted  into  money  than  any  other  kind  of  property,  and,  in 
the  traffic  of  commerce  and  the  common  business  transactions 
of  life,  often  passing  as  money.  The  one  is  money  in  hand,  and 
the  other  is  money  due.  Paper  money  itself,  in  a  broad  sense, 
is  a  solvent  credit  due  by  the  bank  to  its  bill-holder.  These 
facts  are  pertinent,  as  illustrating  the  nature  of  this  new  sub- 
ject of  taxation,  and  of  the  equity  of  the  whole  plan  of  assess- 
ment, which,  with  its  qualified  exemptions,  is  sought  to  l)e 
graduated  according  to  the  tax-payer's  pectmiary  ability  to  con- 
tribute to  the  support  of  the  government.  It  is  suggestive,  too, 
of  the  reasonableness  of  its  separate  classijication^  in  the  rev- 
enue systeu)  of  the  State.  This  system,  it  is  true,  does  not 
operate  with  perfect  equality, — a  feature  of  taxation  which  is 
admitted  by  all  to  be  unattainable.  Practical  approximation  is 
all  that  can  be  expected,  and,  perhaps,  all  that  is  desirable. 
There  is  a  relative  uniformity,  however,  in  its  operation.  lie 
who  is  not  indebted  to-da}'  may  become  so  to-morrow.  This 
uniformity  is  similar  to  that  of  the  Federal  Bankrupt  Law,  of 
1867,  which  preserved  in  force  the  debtor's  exemptions  as  they 
severally  existed  under  the  different  laws  of  the  various  States, 
at  a  fixed  and  uniform  time.  These  exemptions,  though  not 
exactly  alike  perhaps,  in  any  two  of  the  thirty-eight  States  of 
the  Union,  were  adjudged  not  to  be  repugnant  to  the  mandate 
of  the  Federal  constitution,  requiring  the  passage  of  a  unifonn 
bankrupt  law  throughout  the  I  nion. — Bump  on  Bank.,  8th  Ed. 
pp.  147,  509. 
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These  considerations  make  ns  unwilling  to  declare  that  the 
amendment  under  review  is  violative  of  that  uniformity  of  tax- 
ation required  by  sections  1  and  6  of  Article  XI  of  the  State 
constitution.  This  view  is  strengthened  by  the  doctrine,  now 
considered  as  settled  by  the  past  decisions  of  this  court,  that 
the  General  Assembly  of  this  State  has  the  same  unlimited 
power  of  legislation  that  resides  in  the  British  Parliament,  ex- 
cept so  far  as  that  power  may  be  restrained  by  the  limitations 
of  the  constitution,  Federal  and  State. — DavU  v.  The  State,  68 
Ala.  58;  Dorman  v.  The  State,  34  Ala.  216. 

The  point  for  decision,  therefore,  may  be  considered  to  be- 
long to  that  class  of  doubtful  cases  which  permits  for  its  solu- 
tion the  invocation  of  the  doctrine  of  legislative  construction. 
The  principle  has  often  been  declared,  that  constitutions  are  to 
be  construed  in  the  light  of  previously  existing  constitutions, 
and  that  a  uniform  legislative  interpretation  of  a  doubtful 
clause,  running  through  many  years,  is  of  weighty  considera- 
tion with  the  courts,  as  is  also  tlie  contemporaneous  exposition 
of  the  bar.  The  mdi\\n\,contemporanea  expositio  est  fortissima 
in  lege,  is  an  accepted  canon  of  judicial  construction. — TJx parte 
Hardy,  68  Ala.  303;  Ex  parte  Selmac&  Gulf  R.  R.  Co.,  45  Ala. 
696  ;  Sedw.  Stat.  Law,  252.  As  we  have  said,  the  main  clause 
of  the  present  constitution,  now  under  consideration,  was 
found  in  the  constitution  of  1868.  -  Const.  1868,  Art.  ix,  sec.  1.. 
The  legislature,  on  February  19,  1867,  prior  to  the  constitu- 
tion of  1868,  had  passed  a  revenue  law  taxing  "all  solvent 
credits  bearing  interest,"  from  which  credits  "the indebtedness 
of  the  tax-payer"  was  required  to  be  deducted,  "the  excess 
only  being  taxed." — Acts  1866-67,  p.  2o2,  chap,  ii,  sec.  2, 
subd.  4.  The  first'  legislature,  meeting  under  this  consti- 
tution, preserved  this  same  clause  in  a  revenue  law  enacted  by 
it  in  the  year  1868.— Acts  1868,  p.  301,  sec.  6,  subd.  20. 
The  same  provision  was  contained  in  the  revenue  system 
adopted  in  March,  1875,  a  slight  change  only  being  made  in 
its  language,  by  adding  to  the  phrase  "solvent  credits"  the 
words  "credits  of  value,"  thus  showing  that  the  attention  of 
the  law-making  power  was  specially  directed  to  the  subject. 
Acts  1874-75,  p.  7,  sec.  6,  subd.  19.  At  the  December  term 
of  this  court,  in  the  same  year,  the  case  of  the  Ala.  Gold  Life 
Ins.  Co.  V.  Lott,  54  Ala.  499,  was  decided,  in  which  the  ques- 
tion arose,  as  to  whether  or  not  the  aj)pe]lant  was  entitled  to  a 
deduction  claimed  to  fall  within  the  influence  of  this  particular 
clause.  While  it  was  a  disputed  question  as  to  whether  sol- 
vent credits  could  be  selected  as  a  legitimate  subject  of  taxa- 
tion, the  right  of  deducting  the  indel)tedness  of  the  tax-payer 
does  not  appear  to  have  been  even  clouded  with  a  doubt.  The 
deduction  was  allowed,  which  could  not  have  been  done  unless 

Vol.  lxxvii. 


1884.J  OF  ALABAMA.  607 

[Moog  V.  Kanclolph.] 
the  law  in  question  was  deemed  constitutional.  It  is  true  that 
this  decision  can  not  he  technicallv  considered  as  an  authority 
on  this  point,  but  it  is  cited  to  show  a  judicial  acquiescence  in 
the  legislative  constructiofi.  The  constitutionality  of  a  law, 
under  which  a  litigated  right  is  sought  to  be  derived,  is  a  ques- 
tion always  before  the  court,  whether  presented  by  argument 
or  not.  It  need  never  be  specifically  assigned  as  error,  under 
the  rule  regulating  such  assignments  upon  the  record.  The 
tacit  acceptance  of  a  law,  therefore,  by  the  judiciary  and  the 
legal  profession,  is  a  part  of  its  contemporaneous  exposition. 

The  constitution  of  1975,  containing  the  same  provision  as 
that  of  1868,  which  exacted  the  assessment  of  taxes  in  exact 
proportion  to  the  value  of  property,  went  into  effect  in  De- 
cember of  the  year  1875.  The  njembers  of  the  conventi(»n 
who  adopted  it  were  composed  largely  of  the  members  of  the 
various  General  Assemblies  that  had  framed  those  revenue 
laws,  extending  back  through  the  past  decade  of  years.  It  was 
adopted  with  a  knowledge  of  its  previous  exposition.  And 
since  that  time  every  revenue  system  adopted  by  each  subse- 
quent and  successive  (ireneral  Assembly  has  contained  a  clause 
taxing  solvent  credits,  and  authorizing  a  deduction  of  the  tax- 
payer's indebtedness — thus  taxing,  as  in  this  case,  the  Murplu« 
of  his  solvent  credits  over  his  imlehtedness,  as  a  newly  created 
-subject  elected  to  bear  its  proportionate  burden  in  raising  the 
public  revenue. — Acts  1875-76,  pp.  46-47,  sec.  1,  subd.  8;  Acts 
1876-77,  p.  4,  sec.  2,  suM.  3. 

The  conclusion  which  we  have  above  reached  is  fortified,  to 
some  extent,  by  a  recent  decision  of  the  Supreme  Court  of  In- 
diana, a  State  whose  constitution  has  been  construed  to  estab- 
lish a  system  of  striijtly  uniform  taxation,  excluding  the  o|)era- 
tion  of  laws  exempting  any  property  from  taxes,  except  such  as 
is  specially  designated  by  its  provisions.  In  the  case  of  Matter 
V.  Campbell,  71  Ind.  512,  a  law  was  sustained  as  valid  which 
taxed  "the  total  amount  of  all  credits"  belonging  to  the  tax- 
payer, '■Hess  his  bojiajide  indebtedness." 

In  view  of  these  facts,  we  scarcely  feel  authorized  to  con- 
clude, that,  if  the  amendment  under  discussion  had  Injen 
incorporated  in  the  enrolled  bill,  and  been  approved  with  the 
remainder  of  the  law  by  the  Governor,  it  could  have  been  ad- 
judged a  nullity,  as  violative  of  the  constitution.  Its  omission 
from  the  law  was,  therefore,  material,  and,  under  the  princi- 
ples first  decided,  the  entire  act  was  vitiated,  l)ecause  it  never 
passed  through  the  mandatory  forms  prescribed  by  the  consti- 
tution for  the  enactjuent  of  a  valid  constitutional  law. 

I  fully  concur  with  the  Chief-Justice  in  the  views  expressed 
by  him  as  to  the  proper  construction  of  section  5.  of  Article  iv, 
of  the  present  Constitution,  fixing  the  time  during  which  the 
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General  Assembly  is  permitted  to  remain  in  session.  I  am 
satisfied  that  "fifty  days"  mean  fifty  legislative  working  days, 
exclusive  of  the  Sntidays,  and  other  days  upon  which  the  Sen- 
ate and  House  concur  in  refusing  to  sit  by  joint  resolutions  of 
adjournment.  This  question  has  been  repeatedly  considered  by 
the  judiciary  committees  of  the  Senate  and  House  of  Repre- 
sentatives, at  successive  sessions  of  the  Oeneral  Assembly,  since 
the  adoj)tion  of  the  Constitution;  and  their  reports,  concurring 
in  this  view,  have  in  each  instance  been  adopted  by  those 
bodies.  Even  if  we  regarded  the  question  a  doubtful  one,  we 
wonld  hesitate  to  depart  from  this  settled  legislative  construc- 
tion of  the  fundamental  law,  especially  in  view  of.  the  serions 
consequences  which  would  necessarily  flow  from  it.  The 
right  to  adjourn  ad  lihituin,  upon  certain  week  days,  and  the 
right  to  draw  pay  for  such  days,  are  questions  not  necessarily 
dependent,  the  one  on  the  other.  The  power  to  adjourn  may 
exist,  without  the  right  to  draw  pay;  and  they  are  not  con- 
vertible or  correlative  powers,  as  has  been  argued  before  us 
at  the  bar.  This  suggestion  is  not  intended  to  cast  any  doubt 
upon  previous  decisions  of  this  court,  holding  that  the  mem- 
bers of  the  General  Assembly  are  entitled  to  draw  their  j^er 
diem  pay  on  Sundays — a  view  in  which  we  all  fully  concur. 

Under  the  influence  of  these  conclusions,  it  necessarily  fol- 
lows that  the  judge  of  the  City  Court  erred  in  refusing  to 
grant  the  prayer  of  the  petitioner  asking  for  the  writ  of 
mandamus. 

STONE,  J. — I  concur  in  the  opinion,  that  the  section  of 
the  revenue  law,  the  subject  of  contention  in  this  suit,  is  inop- 
erative, but  I  doubt  the  correctness  of  my  brothers'  views,  in 
holdinir  it  vitiates  the  whole  statute. 


Sayre  v.  Pollard, 

Certiorari  to  County  Board  of  Revenue. 

1.  Variance  heticeen  approved  (or  enrolled)  and  original  bill. — In  the 
act  providing  for  the  assessment  and  collection  of  taxes,  and  defining  the 
duties  of  the  officers  engaged  in  the  assessment  and  collection,  approved 
Februa'-y  28d,  1888,  the  57th  section,  as  approved  by  the  governor,  re- 
quired tiie  tax-collector  to  give  notice  of  his  appointments  in  each  pre- 
cinct, by  publication  in  a  newspaper,  "  or  by  bills  posted  at  five  or  more 
public  places,"  while  said  section  of  the  bill  passed  by  the  General  As- 
sembly, as  shown  by  the  journals  of  the  two  houses,  required  notice  by 
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publication  "and  by  bills  posted,"  &o. ;  and  this  variance  destroys  the 
validity  of  the  entire  enactment.     (Stone,  J.,  doubting.) 

2.  General  Assembly;  length  of  geMsion  under  constitutional  provinoiu. 
The  constitutional  provision  liraitine  the  Hessinns  of  the  General  Asfem- 
bly  to  fifty  days  (Art.  iv,  ^  5)  has  \>evn  construed  by  successive  let^sla- 
tures  to  mean  fifty  working  davs,  excluding  Sundays  and  other  tlays  on 
which,  by  concurrent  resolution,  the  two  houses  do  not  sit;  and  the 
court  adopts  this  construction. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  Tnos.  M.  Arrington. 

In  the  matter  of  the  assessment  of  escaped  ta.xes  on  money 
loaned,  (fee,  made  by  C.  T.  Pollard,  as  ta.x-collector  of  said 
county,  against  Calvin  L.  Sayre.  Sayre  denied  the  authority 
of  the  tax-collector  to  nuike  the  assessment,  and  took  an  appeal 
to  the  Board  of  Revenue ;  and  that  body  having  sustained  the 
regularity  and  legality  of  the  a8sessn)ent,  he  removed  the  pro- 
ceedings, by  certiorari,  into  the  City  Court.  Tlie  City  Court 
sustained  and  affirmed  the  decision  of  the  Board  of  Revenue, 
and  its  judgment  was  here  assigned  as  error.  The  case  was  de- 
cided iii  April,  1883. 

H.  C.  Tompkins,  for  appellant. 

W.  S.  Thorington,  Geo.  F.  Moore,  SMrrn  *fe  Maciwnald, 
and  Geo.  M.  Marks,  contra. 

STONE,  J. — The  foregoing  opinion  was  delivered  April 
12th,  1883,  after  oral  argument  was  heard  on  the  question  then 
presented.  The  onl}'  question  discussed  and  considered  on  that 
hearing,  was  the  proper  construction  of  the  second  proviso  to 
section  143  of  the  act  "to  provide  for  the  assessment  and  col- 
lection of  taxes,"  tfec. — Pamph.  Acts  18vS2-3,  p.  83.  The  con- 
struction then  given  to  thai  proviso  led  to  a  reversal  of  the  rul- 
ing of  the  City  Court,  which  was  then  announced.  On  that  hear- 
ing, no  question  was  raised  as  to  the  correct  enrollment  of  the 
bill,  as  it  passed  the  two  houses  of  the  General  Assembly. 
P^rom  aught  we  then  knew,  or  had  heard,  the  enrolled  bill,  as 
it  received  the  approval  of  the  Governor,  was  a  correct  copy  of 
the  bill  as  it  received  the  sanction  of  the  two  houses  of  the  leg- 
islature. 

A  rehearing  has  been  granted,  and  it  is  now  shown  that  an 
error  was  committed  in  the  enrollment,  by  which  section  57  of 
the  bill,  as  approved  i)y  the  Governor,  is  substantially  different 
from  the  same  section,  as  agreed  on  and  enacted  by  the  two 
houses  of  the  legislature.  Tliis,  under  the  ruling  of  a  majority 
of  the  court  in  Moog  v.  Randolph^  at  the  present  term,  is  fatal 
to  the  whole  bill ;  and,  as  a  consequence,  the  bill,  generally 
known  as  the  "  Machinery  Law,"  never  became  a  law.  And 
39 
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while  I  am  not  able  to  concur  in  the  conclusion  that  this  error 
should  defeat  the  whole  act,  considering  it  in  the  light  of  other 
constitutional  rulings  on  what  I  consider  a  kindred  question, 
there  is  much  plausibility  in  their  reasoning.  If  the  question 
were  res  nova^  T  can  not  say  I  would  not  agree  with  them. 

The  other  question  urged  in  this  cause — namely,  that  the 
session  had  expired  before  this  statute  was  enacted — was  de- 
cided adversely  to  the  appellee  in  the  case  of  Moog  v.  Ran- 
dolph^ at  the  present  term. 

The  judgment  of  the  City  Court  is  affirmed. 


Donnell  v.  Hamilton. 

Petition  to  set  aside  Judgment  of  Special  Supreme  Court. 

1.  Supreme  Court ;  conclusiveness  of  decision  on  lower  court. — A  decis- 
ion of  the  Supreme  Court,  duly  entered  of  record,  and  properly  certified 
to  the  court  from  which  the  appeal  was  taken,  is  conclusive  on  that  court, 
and  can  not  be  there  assailed  on  account  of  errors  or  defects  which  do 
not  render  it  void  on  its  face ;  the  only  remedy  being  by  petition,  or  other 
appropriate  proceeding,  in  the  Supreme  Court. 

2.  Same;  power  over  judgment  after  expiration  of  term. — The  Supreme 
Court  can  not  set  aside  a  judgment  or  decree  rendered  by  it,  after  the 
expiration  of  the  term  at  which  it  was  rendered,  unless  the  same  is  void 
on  its  face. 

3.  Special  Supreme  Court. — When  two  of  the  justices  of  the  Supreme 
Court  are  disqualified  to  sit  in  a  cause,  the  parties  may  consent,  by  agree- 
ment entered  of  record,  that  the  case  shall  be  submitted  to  the  decision 
of  the  remaining  justice,  and  that  his  decision  shall  be  entered  up  as  the 
decision  of  the  court ;  or  that  two  attorneys  of  the  court,  named  in  the 
agreement,  shall  be  associated  with  him,  and  that  the  decision  of  the 
three,  or  a  majority  of  them,  shall  be  entered  up  as  the  judgment  of  the 
court;  and  if  one  of  the  attorneys  so  selected  dies  before  judgment  is 
rendered,  the  decision  of  the  justice  and  the  surviving  attorney,  after- 
wards rendered,  and  regularly  entered  up  as  the  judgment  of  the  Supreme 
Court,  is  valid  and  binding  on  the  parties,  and  can  neither  be  assailed  in 
the  court  below,  to  which  the  cause  is  remanded  by  judgment  and  cer- 
tificate regular  on  their  face,  nor  in  the  Supreme  Court  after  the  expira- 
tion of  the  term  at  which  it  is  regularly  entered. 

Appeal  from  the  Chancery  Court  of  Limestone. 

Heard  before  the  Hon.  Tiios.  Cobbs, 

In  this  case.  Stone,  C.  J.,  and  Clopton,  J.,  were  incompe- 
tent to  sit,  having  been  of  counsel  ;  and  the  case  was  thereupon 
certified  by  Somerville,  J.,  to  the  Governor,  who  appointed 
Jno.  M.  McKlkroy  and  Tnos.  Seay,  attorneys  of  the  court,  to 
sit  with  Judge  Somerville  as  a  special  court.  The  statute  au- 
thorizing such  special  court  is  in  these  words  :  "  When  any 
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two  of  the  jndges  of  the  Supreme  Court  are  interested,  or  dis- 
qualified to  sit  in  any  cause  or  causes  pending  in  the  court,  the 
remaining  judge  shall  certify  the  fact  to  the  governor ;  and 
thereupon  the  governor  shall  commission  two  members  of  the 
bar  of  the  Supreme  Court,  and  the  persons  so  appointed,  with 
the  judge  of  the  court  who  is  competent  to  sit,  shall  compose 
the  Supreme  Court  for  the  trial  and  decision  of  such  causes, 
with  all  the  powers,  privileges  and  duties  of  the  Supreme 
Court  of  this  State." — Code,  §  570.  The  opinion  states  all  the 
material  facts.  The  case  is  published  by  instructions  from  the 
Supreme  Court. 

Thos.  H.  Watts,  Hitmes,  Gordon  &  Shkffey,  and  L.  Coopek, 
for  the  appellant. 

Cabaotss  &  Ward,  contra. 

John  M.  McKleroy,  Special  Judge. — This  is  an  apf)eal  from 
a  decree  of  the  Chancery  Court,  refusing  to  declare  null  and 
void  a  mandate  certified  to  it  by  the  clerk  of  the  Supreme  Court, 
as  the  judgment  of  the  Supreme  Court  in  the  case  of  Hamilton 
V.  Donneu,  and  to  vacate  its  own  proceedings  to  final  decree 
pursuant  to  said  mandate. 

The  original  bill  of  Hamilton  v.  Donnell  was  dismissed  by 
the  Chancery  Court,  on  February  10th,  1874.  An  apiKjal  was 
taken  by  complainant  to  the  Supreme  Court,  on  May  4tn,  1875. 
Two  of  the  judges  of  the  Supreme  Court  were  disqualified  to 
sit  in  the  case,  and  the  parties  selected  Messrs.  Jno.  A.  Elmore 
and  Henry  C.  Semple,  attorneys  practicing  in  the  court,  to  sit 
with  Judge  Manning,  the  only  competent  judge,  and  to  hear 
and  decide  the  cause.  The  agreement  was  in  writing,  and  en- 
tered of  record  ;  and  it  provided  that  the  decision  of  a  majority 
of  said  parties,  sitting  and  hearing  the  cause,  should  have  the 
same  force  and  effect  as  the  decision  of  the  Supreme  Court  duly 
and  legally  organized. 

The  cause  was  submitted  to  them  for  decision,  on  July  13th. 
1877.  Mr.  Elmore  died  in  1878.  Judge  Manning  and  Mr. 
Se^iple  decided  the  cause,  on  the  12th  day  of  June,  1870,  re- 
versing the  decree  of  the  Chancery  Court,  and  remanded  the 
cause  for  further  proceedings  in  the  court  below.  Their  de- 
cision was  duly  entered  as  the  judgment  of  the  Supreme  Court 
in  the  cause,  and  as  such  was  duly  certified  to  the  Chancery 
Court.  The  Chancery  Court  rendered  another  final  decree  in 
the  cause,  on  October  6th,  1880,  and  from  this  decree  Mrs. 
Donnell  prosecuted  an  appeal  to  the  Supreme  Court ;  and  bv 
that  court  the  decree  of  the  chancellor  was  affirmed  on  11th 
October,  1881.     Nearly  two  years  afterwards — on  20th  Septem- 
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ber,  1883 — the  bill,  or  petition  in  this  cause  was  filed,  seeking 
to  declare  null  and  void  the  decree  rendered  by  the  Supreme 
Court  on  June  12th,  1879,  and  to  vacate  and  annul  all  subse- 
quent proceedings  in  the  Chancery  Court  pursuant  to  said 
decree  of  the  Supreme  Court. 

We  think  the  chancellor  was  clearly  right  in  denying  the 
prayer  of  the  petition.  The  appeal  taken  by  complainant  Ham- 
ilton, on  May  4th,  1875,  removed  the  cause  from  the  Chancery 
Court  into  the  Supreme  Court.  If  the  decree  of  the  Supreme 
Court  of  June  12th,  1879,  was  void,  then  the  cause  was  still 
pending  in  the  Supreme  Court,  and  the  Chancery  Court  had 
no  jurisdiction  to  make  any  order  or  decree  in  the  cause,  unless 
the  said  decree  of  the  Supreme  Court  was  void  in  its  face.  It 
does  not  seem  to  be  void  on  its  face  ;  for  it  is  duly  entered  of 
record  as  the  judgment  of  the  Supreme  Court,  and,  as  such, 
was  duly  and  reguh-irly  certified  to  the  Chancery  Court.  The 
Chancery  Court  can  not  question  the  validity  of  such  a  judg- 
ment. Sound  public  policy,  as  well  as  settled  law,  requires  that 
the  judgments  and  decrees  of  the  court  of  last  resort  shall  be 
conclusive  on.  the  inferior  courts,  from  which  appeals  to  it  are 
taken.  If  the  judgments  of  such  supreme  tribunal  are  wrong, 
or  inherently  defective,  and  not  absolutely  void  on  their  face, 
the  only  remedy  is  by  petition,  or  other  appropriate  proceed- 
ing in  the  supreme  tribunal  itself. — Bigelow  on  Estoppel,  3d 
ed.,  22 ;  State  v.  Lane,  4  Iredell,  434  ;  Roundtree  v.  Turner, 
36  Ala.  555  ;  Sturgis  v.  Rogers,  26  Ind.  1. 

The  decree  of  the  chancellor  is  afiirmed. 

A  motion  is  also  made  in  this  court  by  appellant  to  vacate 
and  annul  said  decree  of  this  court,  of  June  12th,  1879. 

This  presents  the  question,  whether  this  court  can  set  aside 
its  own  judgment  and  decree,  after  adjournment  of  the  term  at 
which  it  was  rendered.  We  think  it  can  not  do  so,  unless  the 
judgment  or  decree  which  is  sought  to  be  set  aside  is  void  on 
its  face.  It  is  not  void  on  its  face.  It  is  duly  entered  as  the 
judgment  of  the  Supreme  Court,  and  the  evident  purpose  of 
the  parties,  and  the  effect  of  the  written  agreenient  entered  into 
by  them,  were,  that  it  should  be  so  entered.  If  for  no  other 
reason,  it  is  conclusive  and  binding  on  the  parties,  as  an  agreed 
judgment. — Bigelow  on  Estoppel,  3d  ed.,  22  ;  Yan  Dyke  v. 
Stale,  22  Ala.  57  ;  Ourtu  et  al.  v.  Gaines,  46  Ala.  455 ;  I^Jx 
■parte  Madison  Turnpike  Co.,  62  Ala.  93 ;  2  Brick.  Dig.  141, 
§  150. 

Aside  from  the  fact  that  the  judgment  is  regular  on  its  face, 
and  duly  entered  of  record,  when  looking  at  all  the  facts  con- 
nected with  its  rendition,  it  seems  to  us  that  it  is  conclusive  on 
the  appellant.  It  is  not  denied  that  the  Supreme  Court  had 
Vol.  lxxvii. 


1884.]  OF  ALABAMA.  613 

[Donnell  v.  Hamilton.] 

jurisdiction  both  of  the  subject-matter  involved,  and  of  tlie 
parties.  But  it  is  insisted  that  the  decision  is  not  that  of  the 
court,  because  only  one  of  the  judges  of  that  court,  and  Mr, 
Skmplk,  who  was  not  a  nieml^erof  the  court,  exercised  judicial 
njind  in  its  determination.  It  is  true  that,  if  two  of  the  judges 
of  the  Supreme  Court  are  disqualified  from  sitting  in  a  cause, 
the  remaining  judge  can  not,  without  consent  of  the  parties, 
proceed  alone  and  render  a  valid  judgment  in  the  cause.  But 
the  parties  may  waive  the  disf|ualiticatiun  of  the  other  judges 
(Code,  §  540),  or  they  may  consent  for  the  single  qualified  judge 
to  decide  the  cause,  as  was  done  in  the  case  of  Bullara  and 
Wife  V.  Lambert,  40  Ala.  204,  and  as  it  seems  was  done  in 
this  very  case  on  the  second  appeal  to  the  Supreme  Court. 
Freeman  on  Judgments,  3d  ed.,  §  147;  Walker  v.  Rogan^ 
1  Wis.  597.  If,  then,  it  was  competent  for  the  parties  to  have 
submitted  the  cause  to  Judge  Manning  alone,  and  if  his  judg- 
ment would  have  bound  them,  we  can  not  see  that  the  fact  that 
Mr.  Elmore  and  Mr.  Semple,  who  were  learned  and  experienced 
attorneys  of  the  court,  sat  with  Judge  M.\nning,  and  counselled 
with  him  about  the  case,  rendered  it  any  the  less  valid  ;  and  es- 
pecially so,  when  these  outside  parties  were  called  into  the  case, 
at  the  instance  and  for  the  convenience  of  the  parties  themselves, 
and  their  counsel  and  co-operation  was  accepted  by  Judge 
Manning,  and  permitted  by  him  and  the  other  members  of  the 
court,  purely  as  matter  of  courtesy  to  the  parties. — Ala.  ds  Fla. 
R.  R.  Co.  V.  Burkett,  42  Ala.  83.  Mr.  Semple  was  certainly, 
j}ro  hac  vice,  a  de  facto  judge  of  the  Supreme  Court. — State  v. 
Carroll,  9  Amer.  "Rep.  429. 

Suppose  none  of  the  judges  had  been  disqualified,  and  the 
parties  had  presented  to  the  court,  and  had  entered  up  as  the 
judgment  of  the  court,  what  they  had  themselves  agreed  upon 
as  the  judgment,  or  an  award  which  had  been  made  for  them 
by  outside  parties,  not  judges,  nor  even  attorneys,  but  which 
they  had  consented  should  be  entered  as  the  judgment  of  the 
court ;  can  it  be  that  one  of  the  parties  could  afterwards  come 
into  the  court,  and  have  such  judgment  set  aside  as  void,  l)e- 
cause  it  was  not  in  fact  the  independent  judgment  of  the  court  ? 
Such  conduct  would  be  trifling  with  tiie  court,  and  in  direct 
conflict  with  that  salutary  principle  upon  which  the  doctrine  of 
estoppel  rests. 

Tlie  appellant  must  be  held  to  be  estopped  from  disputing 
the  validity  of  the  judgment  in  this  case. 

We  can  not  see  that  there  is  any  hardship  in  this;  for  the 
decision  was  made  by  those  who  were  selected  l»y  the  parties 
for  the  very  purpose,  and,  on  this  motion,  we  can  indulge  only 
the  presumption  that  the  decree  so  rendered  by  them  was  just 
and  correct.     But,  if  it  was  otherwise,  appellant  must  remember 
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that  such  result  was  produced  by  her  own  voluntary  act ; 
without  such  consent  on  her  part  (for  it  is  not  denied  that  her 
solicitor  had  authority  to  bind  her  in  the  premises),  it  would 
not,  and  could  not  have  been  brought  about. 

We  think  it  is  immaterial  that  the  decision  was  made  by 
Judge  Manning  and  Mr.  Semple  after  the  death  of  Mr.  Elmoke. 
The  written  agreement  provided,  that  a  "decision  of  a  majority 
of  them  shall  have  the  same  force  and  effect  as  the  decision  of 
the  Supreme  Court."  It  was  the  decision  of  a  majority  of 
them,  and  it  is  useless  to  speculate  as  to  what  might  have  been 
the  effect  of  Mr.  Elmore  had  survived. 

The  motion  is  denied. 
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ACCOtrNT. 

1.  Account   rendered;  evidence  as  to  items. — An  itemized  account  for 

cotton  sold  and  shipped  by  defendant  to  plaintiffs,  on  which  he 
claimed  a  balance  due  him,  and  pleaded  it  as  a  set-otF,  havin}!l>een 
furnished  by  him  to  them,  as  he  testitietl,  and  retained  by  tliem 
without  objection  to  the  weights  of  the  cotton  as  therein  specified ; 
that  portion  of  the  account  can  not  be  excluded  as  evidence,  on 
motion,  because  defendant  further  states  that  he  did  not  himself 
weijih  the  cotton,  but  that  the  weights  were  furnished  to  bim  by 
the  public  weigher.     Sloan  it  Son  v.  Gtiice,  S94. 

2.  Account  stated,  or  settlement ;  conclusireiwss  of. — An  a<lmi8sion  of  the 

correctness  of  an  account  rendered,  whether  express,  or  implied 
from  its  retention  without  objection  within  a  reasonable  time,  is 
not  conclusive,  but  may  Imj  disproved  by  satisfactorj'  proof  of  mis- 
take; though,  when  a  settlement  has  f>een  made,  and  it  is  after- 
ward sought  to  re-examine  and  surcharge  or  falsify  the  account, 
fraud  must  be  shown,  as  a  general  rule,  or  gross  mistake  in  the 
reckoning.     lb.  394. 

ACTION. 

1.  Action  against  judicial  or  ministerial  officer. — A  civil  action  does 

not  lie  against  a  judge,  for  doing,  or  omitting  or  refusing  to  «lo,  an 
official  act  in  the  exercise  of  judicial  jKiwer;  but,  if  he  is  also 
charged  with  the  |>erformance  of  ministerial  duties,  he  is  responsi- 
ble to  any  person  8i>ecially  injured  by  the  manner  in  which  he  per- 
forms them,  or  by  his  neglect  or  refusal  to  perform  them,  and  his 
ju<licial  character  does  not  protect  him.     iirider  r.  Tally,  4J£. 

2.  Same  ;  what  acts  are  judicial,  and  what  ministfrial. — Judicial  i>ower 

is  authority  to  hear  and  determine,  where  the  rights  of  |>erson9  or 
property,  or  the  oropriety  of  doing  an  act,  is  the  subject-matter  of 
adjudication,  and  a  judicial  act  involves  the  exercise  of  judgment 
or  <liscretion  ;  but,  where  the  law  enjoins  a  duty,  prescribing  and 
defining  the  time,  manner  and  fvcasion  of  its  iH'rfonnan<'e,  with 
such  certainty  that  nothingremainsfor  judgment  or  discretion,  the 
duty  and  the  act  each  is  ministerial.     Ih.  4~-. 

3.  Same  ;  granting  or  refusing  lirens''  to  retail   spirituous  liquors. — In 

granting  or  refusing  a  license  to  retail  spirituous  liquors,  a  probate 
judge  acts  ministerially,  not  judicially  ;  and  an  action  lies  on  his 
oflicial  bon<l,  if  he  improperly  refuses  to  issue  a  license  io  an  ap- 
plicant who  has  fullv  complied  with  all  the  statutory  requisitions. 
lb.  4f^- 

4.  Action  bij  winner  at  raffle,  or  lottery. — The  winner  at  a  raffle  can  not 

maintain  an  action  against  the  person  who  has  the  possession  of 
the  article,  until  there  has  been  a  constructive  delivery  to  him,  by 
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which  the  legal  title  would  be  vested,  and  all  inquiry  into  the  ille- 
gality of  the  transaction  would  be  precluded  ;  but,  if  the  defendant, 
holding  possession  as  bailee  for  the  winner,  denies  plaintiff's  right 
to  re(;over  because  he  does  not  produce  the  winning  ticket,  plain- 
tift'  is  entitled  to  recover  on  proof  of  the  loss  of  the  ticket  and  his 
ownership  of  it.     Koppersmith  v.  Nasaano,  S85. 

5.  Action  for  money  had  and  received,  for  surplus  proceeds  of  sale  in 

hands  of  sheriff. — An  action  for  money  had  and  received  is,  to  some 
extent,  an  equitable  action ;  and  it  may  be  maintained  by  a  mar- 
ried woman,  against  the  sheriff,  to  recover  the  surplus  proceeds  of 
sale  of  lands  conveyed  to  her  by  her  husband  by  deed  of  gift, 
which  were  afterwards  sold  under  an  execution  against  him  having 
a  prior  lien,  although  the  deed  created  in  her  only  an  equitable 
estate  in  the  lands.     Seals  v.  Holloway's  Adm'r,  344- 

6.  Action  againH  new  municipal  corporation,  on  judgment  against  pre- 

decessor.— Held,  on  the  facts  of  this  case,  that  an  action  lies  against 
Selma,  a  municipal  corporation,  on  judgment  rendered  against  City 
of  Selina,  its  predecessor.     Amy  &  Co.  v.  Selma,  103. 

7.  Action  by  landlord,  against  purchaser  of  tenant' scrap. — An  action  on 

the  case  lies  in  favor  of  the  landlord,  against  one  who,  having 
knowledge  or  notice  of  the  landlord's  statutory  lien,  purchases  from 
the  tenant  the  crops  grown  on  the  rented  lands,  and  removes  or 
converts  them,  whereby  the  lien  was  lost  or  destroyed.  Thomp- 
son V.  Powell,  391. 

8.  Action  for  damages,  by  mortgagee  of  crops;  against  landlord  ivith  prior 

lien. — A  mortgagee  of  crops  grown  on  rented  lands  may  maintain 
a  special  action  on  the  case  against  the  landlord,  who,  having 
notice  of  the  mortgage,  seized  and  sold  the  entire  crop  under  his 
prior  lien  for  rent  and  advances,  the  proceeds  of  sale  exceeding  the 
amount  of  his  claim  ;  and  is  entitled  to  recover  the  excess.  Ham- 
ilton V.  Maas  d-  Brother,  283. 

9.  Action  between  innocent  sufferers  by  wrongful  act  of  third  person. 

Application  of  principle  between  vendor  of  goods  and  innocent  sub- 
purchaser from  fraudulent  vendee. — Spira  v.  Hornthall,  White- 
head, Weissman  &  Co.,  137. 

10.  Injuries  caused  by  traps  and  pitfalls;  liability  of  owner  for  damages. 

All  persons,  whether  natural  or  artificial,  who  own  lands  on  which 
the  public  is  invited,  expressly  or  impliedly,  to  enter,  are  bound  to 
keep  such  lands  free  from  traps  and  pitfalls,  and  are  liable  in  dam- 
ages at  the  suit  of  any  person  injured  by  the  neglect  of  this  duty ; 
but  the  principle  does  not  extend  to  places  which  are  strictly 
private,  or  to  which  the  public  is  neither  invited  nor  expected  to 
go.     M.  (fr.  E.  Railway  Co.  v.  Thompson,  448. 

11.  Same,  as  applied  to  railroad  companies. — All  the  property  of  a  rail- 

road company,  including  its  depots  and  adjacent  yards  and 
grounds,  is  its  private  property,  on  which  no  one  is  invited,  or  can 
claim  a  right  to  enter,  except  those  persons  who  have  business 
with  the  railroad  ;  which  class  embraces,  not  only  passengers,  but 
protectors  and  friends  attendant  on  their  departure,  or  awaiting 
their  arrival.     lb.  44^- 

12.  Same. — To  the  class  of  persons  thus  having  business,  the  railroad 

company  is  finder  obligation  to  keep  in  safe  condition  all  parts  of 
its  platforms,  with  the  approaches  thereto,  to  which  the  pulalic  do, 
or  would  naturally  resort,  and  all  portions  of  the  station-grounds 
reasonably  near  to  the  platform,  where  passengers  would  be  likely 
to  go,  and  to  provide  safe  waiting-rooms,  and  to  keep  the  depot 
and  platform  well  lighted  at  night;  but,  to  the  public  at  large,  the 
company  owes  "  nothing  beyond  the  observance  of  the  duties  of 
good  neighborhood,"  which  includes  "  the  universal  duty  of  doing 
no  willful  or  wanton  injury,  and  of  not  erecting  or  continuing,  on 
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or  near  its  platform  or  approachen,  U)  whit-li  the  public  may  be  ex- 
pected to  no,  any  nuisance,  trap,  or  pitfall,  from  which  personal 
mjury  is  likely  Ut  ensue."     Ih.  448. 

13.  Liability  of  owner»  and  les»ee»  of  railroad. — The  building  in  the  city 

of  Montgomery  known  as  the  "  Union  Deixjt,"  with  the  yard  or 
t!;rounds  annexed,  is  the  projHjrty  of  the  two  railroa<l  coiiipanie« 
known  as  the  South  and  Nortli  Alabama,  and  the  lyouisville  and 
Nashville;  but  the  Montj^omery  and  Kufaula  railroad  company, 
having  acquired  by  lease,  at  a  stipulated  rent,  tlie  riglu  to  u^e  the 
property  in  common  with  them,  for  the  arrival  and  departure  of  its 
trains,  with  the  use  of  fts  waiting  rooms,  ticket-offices,  baggaize- 
ntom,  6i(.\,  is  liable  to  passengers  and  the  public  generally,  in  rela- 
tion to  the  pro|)erty,  as  if  it  were  the  owner  in  fee.     Ih.  448. 

14.  Application    of  thi')<e  principles  to  cnxe  at  bar. — The  plaintiff  in  this 

ca.«e  came  to  Montgomery  on  the  Montgomery  and  Kufaula  rail- 
road, and,  on  alighting  from  the  train  at  the  Tiiion  Depot,  desiring 
to  find  a  privy,  made  inouiry  of  a  stranger,  who  pointed  in  the  di- 
rection of  a  privy  erected  on  the  bank  of  the  river,  at  the  further 
end  of  the  platform,  about  fifty  yard;*  froirf the  depot;  and  in  trj'- 
ing  to  find  it,  he  wandered  beyond  it  in  the  dark,  fell  down  the 
steep  bluff,  and  sustained  serious  injuries.  The  railroad  platform 
was  well  lighte<l,  a«d  extended  from  the  depot  to  the  river;  but 
there  was  no  light  at  the  privy,  and  a  house  intervened  between  it 
and  the  lights  on  the  platform.  Ifrld,  on  these  facts,  that  the 
plaintiff  had  no  cause  of  action  against  the  railroad  companies  who 
owned  the  property,  as  to  them  being  a  mere  stranger;  and  that 
he  couUl  not  recover  against  the  Montgomery  and  Kufaula  corpor- 
ation, lessees  of  the  property,  because,  being  acquainted  with  the 
locality,  he  was  guilty  of  contributory  negligence  in  attempting  to 
find  the  privy  without  further  inquiry.     lb.  44^- 

15.  Action  againftt  railroad  company ;  by  female  passenger,  on  account  of 

misrondact  of  strangers  at  station.. — .\lthough  it  is  the  duty  of  a 
railroa«l  company,  as  a  common  carrier,  to  prrjtect  its  passengers, 
and  e8i)ecially  female  passengers,  against  violence  or  disorderly 
con<luct  on  the  part  of  its  own  agents  and  servant.s,  other  pa.s8en- 
gers,  and  strangers,  when  such  violence  or  misconduct  may  be 
reasonably  anticipated  and  prevented ;  yet  it  is  not  liable  to  an 
action  for  damages  at  the  suit  of  a  female  passenger,  on  account  of 
obscene  and  profane  language,  indecent  exposure  of  the  person,  and 
other  disorderly  conduct  by  two  or  three  intruders,  wh<»  came  into 
the  waiting-room  at  the  station  while  plaintiff  was  awaiting  the 
arrival  of  her  train,  when  it  is  not  shown  that  the  company 
had  notice  of  any  facts  which  justifie<l  the  expe<-tation  of  such  an 
outrage.     liatton  v.  South  it  Xorth  Ala.  Railroad  &  Co.,  591. 

16.  Same;  for  personal  injuries.     ClemenVt  v.  E.  T.,  Va.  <1*  Ga.  Railroad 

Co,,  5SS. 

17.  Same;  for  injuries  to  stock.     E.   T.,  Va.  A  Ga.  Railroad  Co.  v. 

Bayliss,  4^-'. 

18.  Actions  against  joint  trespassers;  discontinuance. — A  plaintiff  may, 

at  hi.s  election,  maintain  a  separate  action  against  each  of  several 
joint  trespassers,  or  a  joint  action  against  all,  though  he  can  have 
but  one  satisfaction ;  and  if  he  elects  to  bring  a  joint  action,  he 
may  "sue  out  an  alias  summons,  or  discontinue  as  to  those  on 
whom  the  summons  is  notserve<l,  and  nrocee<i  to  judgment  against 
those  on  whom  it  has  been  execute<l  "  (Co<1e,  ^2^>11);  but  the 
statute  d<K>s  not  authorize  him  to  sue  out  an  alias  summons  as  to 
one  not  served,  take  a  final  judgment  by  default  against  another, 
and  continue  as  to  a  third  who  apjK^ars  and  pleads ;  and  by  such 
judgment  the  entire  cause  is  discontinued.     Slade  v.  Street,  576. 
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1.  Whether  conveyance  is  mortgage  or  crop-lien  for  advances. — An  in- 

strument conveying  the  crops  to  be  grown  during  the  j'ear,  in  form 
declaring  a  statutory  Hen  for  advances  made  and  to  be  made 
(Code,  §§3286-7),  is  effective  only  as  a  mortgage,  on  proof  that  it 
was  given  to  secure  an  antecedent  debt,  and  that  no  advances  were 
in  fact  made  on  the  faith  of  it.     Hamilton  v.  Maas  c(:  Brother,  283. 

2.  Conflicting  liens  for  rent,  adrances,   and  under  mortgage  of  crops. 

The  landlord's  lien  for  rent  (Code,  §  3467)  is  superior  to  that  of  a 
mortgagee  of  the  crops,  though  the  mortgage  was  given  befoi;p  the 
beginning  of  the  year;  and  if  the  landlord  makes  advances  to  en- 
able his  tenant  to  raise  a  crop,  not  only  on  the  rented  lands,  but 
also  on  other  lands  owned  by  the  tenant  himself,  taking  9,  crop- 
lien  note  and  mortgage  (Code,  §§3286-7),  the  lien  of  this  instru- 
ment is  superior  to  that  of  the  prior  mortgage,  if  the  latter  was 
given  only  for  an  antecedent  debt ;  but  the  lien  of  the  mortgage 
must  prevail  at  law,  against  a  note  given  for  the  unpaid  purchase- 
money  of  land,  though  called  rent,  and  payable  in  cotton,  and 
assigned  to  the  landlord  of  the  maker.     lb.  283. 

3.  Landlord's  lien  for  advances. — The  landlord's  lien  for  advances  is 

])laced  by  the  statute  on  the  same  basis  of  equality  as  his  lien  for 
rent  (Code,  §  3469;  Sess.  Acts  1878-9,  p.  72) ;  any  balance  remain- 
ing due  at  the  end  of  the  year,  the  tenaticy  continuing  for  another 
year,  is  regarded  as  advances  made  on  the  crop  of  that  year,  and 
is  protected  by  the  lien  of  that  year ;  and  it  is  not  necessary  that 
the  same  lands  shall  be  cultivated  each  year.  Thompson  v.  Pow- 
ell, 391. 

ADVERSE  POSSESSION. 

1.  As  against  United  States,  or  claimant  under  patent. — Where  the 
plaintiff  claims  title  under  a  i)atent  issued  to  him  within  three 
years  before  the  commencement  of  the  action,  and  there  is  no 
evidence  of  any  prior  claim  or  act  of  ownership  by  any  person 
claiming  under  the  United  States,  the  defendant  can  not  defeat  a 
recovery  by  setting  up  his  adverse  possession,  or  his  purchase  at 
tax-sale,  prior  to  the  date  of  plaintiflfs  patent.  Bonner  v.  Phil- 
lips, 427. 

AGENCY. 

1.  Liability  of  tax-collector,  .for  acts  of  agent  or  deputy. — An  indictment 

against  a  tax-collector  for  embezzlement,  to  be  sufficient  as  a  charge 
of  felony,  must  allege  that  the  money  was  "at  the  time"  in  his 
hands;  since,  if  collected  by  a  deputy,  though  the  principal  might 
be  liable  civilly,  he  would  not  be  liable  criminally,  unless  the 
money  came  to  his  actual  possession.     Britton  v.  The  State,  202. 

2.  Subscription  for  stock  in  railroad  company,  procured  by  fraud  of 

agent. — A  subscription  to  the  stock  of  an  incorporated  railroad 
company,  procured  by  the  fraud  of  the  company's  agent  soliciting 
subscriptions,  may  be  defeated  on  the  plea  of  fraud,  when  the  com- 
pany attempts  to  enforce  it  by  suit.  Montgomery  Southern  Rail- 
way Co.  V.  Matthews,  357. 

3.  False  representations  by  agent,  as  to  location  and  completion  of  road. 

Representations  by  the  agent  of  a  railroad  corporation,  soliciting 
subscriptions  for  stock  from  persons  living  along  the  contemplated 
route  of  the  road,  as  to  its  intended  location,  and  the  time  within 
which  it  will  be  completed  to  a  particular  place,  are  but  the  mere 
expression  of  an  opinion,  and  neither  constitute  a  fraud,  nor  are 
available  as  a  defense  to  an  action  on  a  subscription  for  stock 
made  on  the  faith  of  them,  unless  known  by  the  agent  to  be  false, 
and  made  by  him  with  intent  to  deceive.  lb.  357. 
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4.  Admixsioni*  or  (Ifrlaralionn  u/  aijcnt;  when  admimsibU  as  evidence 
against  principal. — The  adnii.snions  and  «)ecIaration8  of  an  asent 
are  not  binding  on  hix  principal,  nor  conii>eU'nt  evi<lence  at^auiHt 
his  prinripal,  unless  made  within  tlie  wojn-  of  his  authority,  and 
while  in  the  diwharge  uf  his  duties  in  and  al>out  the  particular 
transaction  of  which  they  constitute  a  part  of  the  res  yesln-;  and 
this  principle  api)lie8  e<|ually  to  the  agent  of  a  corp<»ration  and  of  a 
natural  person.  Banner  Land  <t  Lumber  Co.  r.  StoneteaU  In»ur- 
ance  Co.,  I84. 

ALTERATION  OF  WRITINGS. 

1.  Alteration  of  note;  special  plea  arer ring. — In  an  action  on  a  promis- 
sorj'  note,  a  special  plea  of  non  est  factum  l)eing  interpose*!,  aver- 
ring a  material  alteration  in  the  date,  proof  of  the  signature  is  not 
necessary  to  the  admission  of  the  instrument  as  evidence ;  if  there 
is  a  suspicious  alteration  on  its  face,  the  onus  is  on  the  plaintiff  to 
explain  it;  hut.  if  not,  the  onus  is  on  the  defendant  to  show  that 
it  has  been  altered.     Karclifi  v.  Treece,  5SS. 

AMENDMENTS. 

1.  Ameiidment  of  complaint,  on  ajtpeal  from  justice's  court. — When  a 

cause  is  removed  from  a  justice's  court  into  the  Circuit  Court, 
either  by  appeal  or  b.v  certiorari,  it  is  triable  dc  noro,  without  regard 
to  any  defect  in  the  proceedings  (Co<le,  §  3121 );  and  a  trial  may  be 
t^re  had  on  the  original  complaint,  which  may  be  amended,  or  a 
new  complaint  may  be  filed.     Littleton  r.  Clayton,  671. 

2.  Same. — If  the  original  complaint,  as  filed  in  the  justice's  court,  was 

for  forcible  entry  and  detainer, a  complaint  for  unlawful  <letainer 
may  be  filed  in  the  Circuit  Court.     lb.  ,'>71. 

3.  Amendment  hy  striking  out  parties. — \  statutory  action  in  the  nature 

of  ejectment  must  be  brought  in  the  name  of  the  person  who 
holds  the  legal  title ;  and  if  he  is  described  in  the  summons  and  com- 
plaint as  suing  for  the  use  of  another  |)er8on,  these  words  may  be 
struck  out,  by  amendment  (Code,  ^  3156),  as  surplusage.  Cald' 
well  V.  Smith,  167. 

4.  Sentence  to  hard  labor  for  costs;  amendment  of  clerical  misprision. 

A  sentence  to  hard  labor  for  the  non-payment  of  costs  amounting 
to  $53.95,  at  forty  cents  per  day,  shouhi  be  for  only  one  hundred  and 
thirty-four  days,  the  fraction  over  l)eing  excluded;  but  a  judg- 
ment in  excess  of  this  number  of  days,  being  a  clerical  misprision, 
will  be  corrected  without  a  reversal.     Morriselte  r.    The  State,  71. 

5.  Same. — .\  sentence  to  hard  lalK)r  for  n<m-payment  of  cost«,  in  a  crim- 

inal i)rosecution  for  a  misdemeanor,  can  not  exceed  eight  months, 
nor  fifteen  months  in  a  case  of  felony  (Sess.  Acts  1880-81,  p.  «7) : 
but  a  sentence  beyond  this  limit,  being  a  clerical  error,  will  be 
correcte<I  bv  this  court,  if  the  record  contains  no  other  error.  Mil' 
ler  r.  The  State,  4I. 

6.  As  to  amendments  in  chancery,  see  Chancery,  52,  71. 

ARREST.    See  Criminal  Law,  1. 
ASSAULT.    See  Criminal  Law,  5-6. 

ASSIGNMENT. 

1.  Assignment  of  policy  of  insurance;  irhen  assignee  may  sue  in  his  own 
name. — When  a  policy  of  insurance  is  assigned  pursuant  to  its  tenns, 
the  assignee  may  maintain  an  action  on  it  in  his  own  name,  in 
the  event  of  a  loss  (Code,  ^  2890) ;  but,  where  a  i>olicv  is  taken 
out  by  the  mortgagor  in  his  own  name,  the  addition  of  the  words, 
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"Loss,  if  any,  payable  to  J.  F.,  to  the  extent  of  his  mortgage 
interest,"  is  a  mere  appointment  of  a  part  of  the  mont-y,  and 
does  not  constitute  an  assignment ;  nor  does  it  authorize  said  J.  F. 
to  maintain  an  action  on  the  policy  in  his  own  name,  though  the 
partial  loss  does  not  exceed  the  amount  due  on  his  mortgage.  In- 
surance Companies  v.  Felrath,  194. 

2.  Check  on  bank  or  debtor,  not  assignment  of  funds  in  hands  of  drawee. 

A  check,  drawn  and  deliv'ered  to  the  person  to  whose  order  it  is 
payable,  does  not,  without  acceptance  by  the  drawee,  operate  as 
an  assignment  of  the  sum  in  his  hands  for  which  it  is  given  ;  it  may 
be  revoked  by  the  drawer,  at  any  time  before  acceptance,  and  is 
revoked  by  his  death  ;  and  there  being  no  privity,  express  or  im- 
plied, between  the  payee  and  the  drawee,  the  former  can  maintain 
no  action  on  it  against  the  latter.    Nat.  Com.  Bank  v.  Miller,  168. 

3.  Bill  of  exchange,  not  assignment  of  funds  in  hands  of  drawee. — When 

a  bank  draws  a  bill  of  exchange  in  favor  of  a  depositor,  on  a  person 
who  has  funds  in  hand  to  meet  it,  this  does  not,  without  more, 
amount  to  an  assignment  or  appropriation  of  any  particular  funds, 
so  as  to  vest  the  property  therein  in  the  payee  as  against  a  subse- 
quent assignee  of  the  bank  for  the  benefit  of  its  creditors.  Ex 
parte   Jones,  3S0. 

ATTACHMENT,  AND  GARNISHMENT. 

1.  Sufficiency  of  affidavit. — An  affidavit  for  an  attachment,  su^  out  by 

a  landlord  against  his  tenant,  for  advances  to  make  a  crop  (Code, 
§§  3467,  3469,  3472-3),  is  to  be  liberally  construed,  and  is  sufficient 
if  it  sets  forth  with  substantial  accuracy  the  general  jurisdictional 
facts,  either  expressly,  or  by  necessary  implication  ,  nor  is  it  nec- 
essary to  negative  conclusions  or  inferences  to  the  contrary.  Gun- 
ter  V.  Dubose,  326. 

2.  Same. — When  an  attachment  is  sued  out  on  30th  December,  claim- 

ing an  indebtedness  for  advances  made  to  enable  the  defendant  to. 
make  a  crop  on  lands  rented  from  the  plaintiff,  but  not  stating  for 
what  year,  the  necessary  and  reasonable  implication  is,  that  the 
advances  were  made  during  the  year  just  expiring ;  and  if  in  fact 
any  part  was  made  during  the  preceding  year,  a  balance  remaining 
unpaid  at  the  end  of  the  year,  such  balance  become  a  a  part  of 
the  advances  for  the  next  year,  while  the  tenancy  continues,  and 
may  be  recovered  under  such  affidavit;  but  it  is  the  better  prac- 
tice to  state  the  particular  facts  as  they  are.     lb.  326. 

3.  Garnishment;  what  demands  may  be  reached  by. — A  debt  or  demand, 

for  which  the  owner  can  not  maintain  an  action  of  debt  or  indebita- 
tus assumpsit  in  his  own  name,  can  not  be  reached  and  condemned 
by  garnishment  at  the  suit  of  his  creditors.  Nat.  Com.  Bank  v. 
Miller,  168. 

4.  Same. — Where  the  defendant  has  a  right  of  election,  on  account  of 

a  tort  committed,  either  to  sue  for  the  tort,  or,  waiving  the  tort,  to 
sue  for  money  had  and  received,  the  relation  of  debtor  and  cred- 
itor does  not  exist,  until  he  elects  to  sue  for  the  money  ;  and  his 
creditors  can  not  defeat  his  election,  by  garnishment  against  the 
wrong-doer.  But  this  principle  does  not  apply,  where  the  gar- 
nishees, having  received  a  check  from  the  defendant,  with  author- 
ity to  collect  for  deposit  and  use,  have  had  the  check  certified  by 
the  bank  on  which  it  was  drawn,  before  the  service  of  the  garnish- 
ment; being  authorized  to  have  it  certified,  and  the  relation  of  the 
parties  being  thereby  changed,  they  are  liable  to  the  defendant  for 
the  amount  of  the  check,  as  for  money  ha^  and  received,  and  that 
liability  may  be  reached  by  garnishment.     lb.  168. 

5.  Same. — When  a  person  has  in  his  hands  money  belonging  to  an- 
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other,  or  owes  him  a  ilebt  previously  contracted,  a  reijiiest  by  the 
creditor  that  he  will  pay  the  money,  or  any  part  of  it,  to  a  third 
person  to  whom  he  is  indebted,  or  a  written  onier  t<»  that  effert, 
without  any  present  vahiable  consideration,  df>e8  not  change  the 
ownership  of  the  debt  or  nmney,  and  will  not  supiwrt  an  action  i>y 
such  third  person  to  recover  it ;  but,  where  the  purchaser  of  ^ooda 
agrees,  at  tlie  time  of  the  sale,  to  pay  the  purchase-money  by  sat- 
isfying? debts  due  from  the  vendor  to  third  j)ersons,  the  promiise 
enures  to  the  benefit  of  those  third  iiersons,  is  8upi)orte<l  by  a  val- 
uable consideration  which  takes  the  case  out  of  the  statute  of 
frauds,  and  may  l>e  enforced  by  them  by  action  in  their  own  name ; 
and  a  creditor  of  the  vendor  can  not,  by  garnishment  sued  out  be- 
fore their  acceptance  of  the  promise,  intercept  the  money  as  be- 
longing to  their  debtor.  Coleman  <fc  Carroll  v.  Ilatcfur  A  Bran- 
non,  S17. 

6.  Summons  of  trannferree,  or  adverse  claimant. — When  the  answer  of 

a  garnishee  admits  an  indebtedness  or  liability  which  is  subject  to 
garnishment,  but  discloses  the  fact  that  the  demand  is  claimed  bv 
a  third  person,  the  s*tatute  requires  that  the  adverse  claimant  shall 
be  notified  to  appear  (Code,  §  3302) ;  and  it  is  error  to  discharge 
tho  garnishee,  although  his  answer  is  not  contested,  yat.  Com. 
Bank  r.  Miller,  168. 

7.  Judgment  against  garnishee,  and  against  claimant  of  fund. — When 

a  garnishment  is  sued  out  in  aid  of  a  pending  action  (Co<ie,  ^ 
3319),  and  a  claimant  of  the  fund  in  the  hands  of  the  garnishee, 
b%ing  summoned,  propounds  his  right  and  interest;  the  issue 
beint:  tried  before  judgment  has  l)een  rendered  in  the  original  suit, 
a  judgment  for  costs  may  l)e  rendered  against  the  claimant,  and 
his  claim  be  declared  invalid ;  but  it  is  irregular  to  ren<Ier  judg- 
ment final  against  the  garnishee,  in  favor  of  the  plaintitT,  with  an 
award  of  execution.     Seals  r.  Holloicni/s  Adm'r,  544. 

8.  Insolvency  of  defendant's  estate,  before  judgment  against  garnishee. 

On  the  death  of  a  defendant  pending  the  suit,  the  action  being  re- 
vived against  his  administrator,  who  afterwards  reports  the  estate 
insolvent,  and  suggests  to  the  court  that  it  has  l>een  reported  and 
declared  insolvent,  no  vali<l  judgment  can  afterwards  l>e  rendered 
against  the  garnishee.     /  b.  344- 

9.  Claim  of  exemption  against  garnishment;  icliere  filed. — When  a  gar- 

nishment is  levied  ujion  any  personal  property  other  than  money 
or  choses  in  action,  a  claim  of  exemption  thereto  "must  l)e  lodged 
with  the  officer  making  the  levy"  (Code,  ^2834);  but,  when  the 
levy  is  U]xin  "any  monev  or  choses  in  action"  {lb.  §  2842),  the  claim 
of  exemption  must  be  filed,  verified  by  affidavit;  in  the  court  where 
the  proceeding  is  pending;  and  it  may  Ije  interposed  at  any  time 
before  the  debt  is  condemne<l  in  the  hands  of  the  garnishee,  but 
subject  to  reasonable  regulation  by  the  court.  Todd  v.  Mc- 
Cravey,  468. 

ATTORNEY  AT  LAW. 

1.  Argument  of  counsel. — Under  the  rule  established  by  the  fonner 
decisions  of  this  court,  counsel  tran.sgress  the  bounds  of  legitimate 
argument,  in  addressing  remarks  to  the  jury  about  matters  which 
are  not  in  evidence  before  them:  and  the  presiding;  juilge  has 
ample  power  to  check  argument  of  this  charart'"-  l;.i,lr,,„,t  r.,, 
V.  Carloss,  44^. 

BAIL.     See  Criminal  Law,  4. 
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1.  Rif/hts  of  assignee  in  bankruplcy. — An  assignee  in  bankruptcy,  un- 

der the  law  of  1867,  took  the  "property  of  the  bankrupt  subject  to 
all  the  legal  and  equitable  claims  of  third  persons,  except  in  case 
of  a  fraudulent  conveyance  by  the  bankrupt.     Cain  v.  Sheets,  492. 

2.  Sale  of  lands  by  assignee,  under  order  of  court;  rights  of  persons  not 

parties. — A  sale  of  land  by  an  assignee  in  bankruptcy,  under  an 
order  of  court,  can  not  affect  the  rights  of  third  persons,  who  are 
not  made  parties,  and  who  have  no  notice,  although  their  rights 
would  have  been  concluded  if  they  had  been  brought  in.     lb.  492. 

3.  Same;  heirs  and  administrator  as  parties. — Where  the  bankrupt  sur- 

rendered a  tract  of  land  which  he  had  bought,  not  having  paid  the 
purchase-money,  and  having  only  received  a  bond  for  title  ;  a  sale 
of  the  land  by  the  assignee,  under  an  order  of  the  court,  does  not 
affect  the  title  of  the  heirs  of  the  deceased  vendor,  who  were  not 
made  parties,  although  the  administrator  was  brought  in.   lb.  492. 

BANKS. 

1.  Check  on  bank  or  debtor;  not  assignment  of  funds  in  hands  of  drawee. 

A  clveck,  drawn  and  delivered  to  the  person  to  whose  order  it  is 
payable,  does  not,  without  acceptance  by  the  drawee,  operate  as 
an  assignment  of  the  sum  in  his  hands  for  which  it  is  given ;  it 
may  be  revoked  by  the  drawer,  at  anj'  time  before  acceptance,  and 
is  revoked  by  his  death ;  and  there  being  no  privity,  express  or 
implied,  between  the  payee  and  the  drawee,  the  former  can  main- 
tain no  action  on  it  against  the  latter.  Nat.  Com.  Bank  v.  Miller 
it  Co.,  168;  also,  E.v  parte  Jones,  330. 

2.  Indorsement  of  check  "for  collection,"  or  "for  deposit." — When   a 

bank  receives  from  a  customer  a  clieck  on  another  bank,  for  the 
special  purpose  of  collection,  the  title  does  not  pass  by  the  special 
indorsement  for  that  purpose ;  nor  does  the  receiving  bank  owe 
the  amount,  until  the  check  is  collected.  But,  where  the  custom- 
er has  a  deposit  account  with  the  bankers,  on  which  he  is  accus- 
tomed to  deposit  checks  payable  to  himself,  which  are  entered  on 
his  pass-book,  and  to  draw  against  such  deposits  ;  an  indorsement 
of  the  words  "For  deposit,"  on  a  check  so  deposited,  ''  is,  in  the 
absence  of  a  different  understanding,  presumptive  of  more  than  a 
mere  agency  or  authority  to  collect" — it  is  a  request  and  direction 
to  deposit  the  sum  to  the  credit  of  the  customer,  and  gives  to  the 
bankers  authority,  not  only  to  collect,  but  to  use  the  check  in  such 
manner  as,  in  their  judgment  and  discretion,  having  reference  to 
the  condition  and  necessities  of  their  business,  may  make  it  most 
available  to  their  protection :  and  they  may  have  it  certified  by 
the  bank  on  which  it  is  drawn.  Nat.  Com.  Bank  v.  Miller  & 
Co.,   J 68. 

3.  Certifying  bank  check. — A  certified  check  has  a  distinctive  character 

as  a  species  of  commercial  paper,  the  certification  constituting 
a  new  contract  between  the  holder  and  the  certifying  bank ;  the 
funds  of  the  drawer  are,  in  legal  contemplation,  withdrawn  from 
his  credit,  and  appropriated  to  the  payment  of  the  check,  and  the 
bank  becomes  the  debtor  of  the  holder  as  for  money  had  and  re- 
ceived,    lb.  168. 

4.  Same;  mhat  demands  may  be  reached  by  garnishment. — Where  the 

defendant  has  a  right  of  election,  on  account  of  a  tort  committed, 
either  to  sue  for  the  tort,  or,  waiving  the  tort,  to  sue  for  money  had. 
and  received,  the  relation  of  del/tor  and  creditor  does  not  exist,  un- 
til he  elects  to  sue  for  the  money  ;  and  his  creditors  can  not  defeat 
his , election,  by  garnishment  against  the  wrong-doer.  But  this 
principle  does  not  apply,  where  the  garnishees,  having  received  a 
check  from  the  defendant,  with  authority  to  collect  for  deposit  and 
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use,  have  had  the  check  certified  by  the  bank  on  wliich  it  is  drawn, 
l)efore  the  service  of  the  (garnishment:  IxMnjr  aut'ic»rize<I  to  have  it 
certified,  and  the  relation  of  tiie  parties  beinj^  thereby  changred, 
they  are  liable  to  the  defendant  for  the  amount  of  the  cheek,  as  for 
money  had  and  receive<l,  and  that  liability  may  be  reached  by 
i^arnishraent.     Ih.  WS. 

5.  Fraud  of  insolvent  bank,  d rawing  hill  in  favor  of  dejtoBitor;  right  of 

payee  to  rencind. — When  an  insolvent  bank  <lraws  a  bill  of  ex- 
change, in  favor  of  a  depositor,  on  a  business  correspondent  with 
whom  it  has  funds  on  de|)08it,  and  the  bill  is  diHhon<»re<J  on  ore- 
sentation,  be<-ause  of  an  intervening:  assignment  for  the  benefit  of 
creditors  made  by  the  insolvent  bank,  the  payee  can  not  claim  to 
rescind  the  contract,  and  \n;  remitted  to  his  oriiiinal  HtittuM  as  a  de- 
positor, when  it  is  not  shown  that  any  intentional  fraud  or  decep- 
tion was  practiced  on  him,  nor  that  the  bank  had  no  rea-sonabte 
expectation  that  the  bill  would  be  honored  on  presentment.  Ex 
varte  Jones,  330. 

6.  \  oluntnry  assignment  by  bank,  drawer  of  bill;  right  of  payee   to  re- 

scind.— When  a  party  disables  himself,  by  his  own  voluntary  act, 
to  comply  with  his  contract,  the  other  party  may  treat  it  as  re- 
scindecl,  and  claim  to  be  placed  in  statu  tfuo,  when  the  contract 
relates  to  pro|)ertv,  which  remains  in  specie,  unaltered  an<l  un- 
disposed of;  but  tbis  principle  can  not  be  invoked  by  a  dejxisitor 
in  an  insolvent  bank,  iKJcause  a  bill  of  exchanjre,  drawn  in  his 
favor  by  the  bank,  is  dishonored  in  consequence  of  a  subsequent 
assi^ment  by  the  bank  for  the  benefit  of  its  creditors;  no  inten- 
tional fraud  being  shov/n,  and  no  want  of  funds  by  the*drawee, 
when  the  bill  was  drawn.     Ih.  S.W. 

7.  Payment   of  bill  as  between  drawer  and  discounting  hank. — When  a 

bank  has  discounted  a  bill  of  exchange  for  the  drawer,  and  still 
retains  the  ownership  and  control  of  it,  an  acceptance  of  a  convey- 
ance of  property  from  the  drawer,  in  al)solut«  discharge  of  his  lia- 
bility, extinguishes  the  bill  as  a  legal  liability.  Williams,  Deacon 
<(•  Co.  r.  Jones,  C'94. 

8.  Indorsement  for  collection. — An  indorsement  of  a  bill  or  note  for  col- 

lection only — asbylhe  words,  "  Pay  to  W.  I).  &  Co.,  for  account 
of  Bank  of  Mobile,"  accompanied  with  a  letter  of  advice  that  the 
bill  was  remitted  for  the  credit  of  the  remitting  bank — dfH?s  not 
change  the  ownership  of  the  bill  or  note,  but  it  remains  the  prop- 
erty of  the  remitting  bank.     lb.  294. 

9.  Advancing  money  on  faith  of  bill  so  held. — If  the  bank  to  whom  a  bill 

or  note  is  thus  remitted  for  collection,  having  the  jwssession,  on 
the  faith  and  credit  thereof  advances  money  to  the  remitting  bank, 
or  accepts  its  drafts  in  anticipation  of  the  collection,  either  by  ex- 

Eress  agreement,  or  in  acconiance  with  the  usual  course  of  dealing 
etween  them  ;  as  to  whether  it  thereby  acquires  a  lien  on  the  bill 
or  note,  or  an  interest  therein  which  will  supjwrt  its  custtnly  as 
rightful  against  the  remitting  bank,  until  the  advance  or  acceptance 
is  repaid,  see  authorities  cited.  lb.  i'04. 
10.  Wrongful  payment,  and  ratification  thereof. — If  the  drawer  of  the  bill, 
having  notice  of  the  fact  that  the  discounting  bank  has  transferriMl 
it  for  collection  to  its  business  corresjKtndent,  and  that  the  latter 
has  ac<|uired  a  lien  by  advancing  money  on  the  faith  of  it  l»efore 
maturity,  pays  the  bill  to  the  discounting  bank,  the  pavnient  is 
wrongfully  made,  and  wrongfidly  accepted,  and  does  not  <lischarge 
the  drawer  from  liability  to  the  bank  or  {)er8on  having  the  lien, 
unless  ratified  ;  and  if  the  payment  was  made  in  proj^erty.  which 
remains  in  siKH'ie,  the  discounting  bank  holds  such  property  in 
trust  for  its  correspondent,  if  the  latter  elects  to  ratify  the  pay- 
ment,    lb.  294. 
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BIGAMY.     See  Criminal  Law,  7-10. 
BILL  OF  EXCEPTIONS. 

1.  When  necessary  or  proper. — A  bill  of  exceptions  is  not  a  part  of  the 

record  proper,  but  is  only  made  a  part  of  the  record  by  statute  for 
the  purpose  of  enablin<!;  the  appellate  court  to  revise  rulings  which 
are  not  shown  by  the  record  itself ;  and  its  recitals  as  to  matters 
which  are  a  part  of  the  record  proper,  but  as  to  which  the  record 
itself  is  silent,  can  not  be  considered  for  any  purpose.  Diggs  v. 
The  State,  08. 

2.  Same. — A  motion  in  arrest  of  judgment  must  be  founded  on  defects 

or  errors  apparent  on  the  face  of  the  record ;  and  when  shown  only 
by  bill  of  exceptions,  it  can  not  be  considered  by  this  court. 
lb.  OS. 

3.  Same. — A  ruling  on  demurrer  is  part  of  the  record  proper,  and  is  not 

matter  for  a  bill  of  exceptions ;  and  when  shown  only  by  the  bill  of 
exceptions,  this  court  will  not  consider  it  for  any  purpose.  Baker 
V.  Keith,  544- 

4.  Same. — To  enable  this  court  to  revise  the  refusal  of  an  application 

for  a  change  of  venue  in  a  criminal  case  (Sess.  Acts  1884-5,  p.  140), 
the  point  must  be  duly  reserved  by  bill  of  exceptions,  and  a  recital 
of  an  exception  in  the  judgment-entrv  only  is  not  sufficient.  Jones 
r.  The  State,  98. 

5.  Conflict  between  judgment-entry  and  bill  of  exceptions. — As  to  matters 

of  which  the  bill  of  exceptions  should  properly  speak — e.  g.,  the 
rulings  of  the  court  on  a  motion  to  exclude  evidence — its  recitals 
must  control  the  contradictory  recatals  of  the  judgment-entry. 
McDonald  v.  Jacobs,  524. 

6.  Contents,  and  exhibits. — Where  the  bill  of  exceptions  directs  the 

clerk  to  incorporate  a  document  read  in  evidence,  but  the  docu- 
ment itself  is  not  set  out,  nor  so  described  as  to  be  properly  iden- 
tified, this  court  will  not  consider  for  any  purpose  a  document 
copied  in  another  part  of  the  transcript,  although  the  clerk  states, 
in  a  memorandum  preceding  it,  "The  following  pieces  of  evi- 
dence were  mislaid  at  the  time  the  above  part  of  the  transcript 
was  made  out,  but  have  since  been  found,  and  are  here  copied,  as 
a  part  of  this  record."     Moore  v.  Helms,  379. 

7.  Exception  to  ruling  or  action  invoked  by  party  excepting. — ^No  excep- 

tion can  be  based  upon  any  ruling  or  action  of  the  court  below 
which  was  induced  by  the  request  or  objection  of  the  party  ex- 
cepting.    DeArman  v.   The  State,  10. 

8.  General  exception  to  charges  given  or  refused. — A  general  exception 

to  several  charges  given  can  not  be  sustained,  unless  each  one  of 
them  is  erroneous ;  nor  can  a  general  exception  to  the  refusal  of 
several  charges  asked  be  sustained,  unless  each  one  of  them 
asserts  a  correct  legal  proposition,  which  is  applicable  to  the  evi- 
dence.    Bedv)ell  v.  Bedwell,  587. 

9.  Exception  to  exclusion  of  evidence;  presumption  in  favor  of  judgment. 

When  objection  is  made  to  the  answer  of  a  witness  to  an  inter- 
rogatory, but  not  to  the  interrogatory  itself,  and  the  answer  is  not 
set  out  in  the  record,  this  court  will  presume  that  the  answer  was 
legal  evidence.     lb.  587. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Bill  of  exchange,  not  assignment  of  funds  in  hands  of  drawee. 
When  a  bank  draws  a  bill  of  exchange  in  favor  of  a  d'^positor,  on 
a  person  who  has  funds  in  hands  to  meet  it,  this  does  not,  without 
more,  amount  to  an  assignment  or  appropriation  of  any  particular 
funds,  so  as  to  vest  the  property  therein  in  the  payee  as  against  a 
subsequent  assignee  of  the  bank  for  the  benefit  of  its  creditors. 
Ex  parte  Jones,  3 SO. 
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2.  Check  on  bank  or  debtor;  not  assignment  of  fund*  in  hands  of  drawee. 

A  chwk,  drawn  and  delivered  to  the  person  to  whose  order  it  is 
payable,  does  not,  without  acceptance  by  the  drawee,  operate  as 
an  assignment  of  the  sum  in  his  hands  for  which  it  is  given;  it 
may  bt>  reyoketl  by  the  drawer,  at  any  time  before  acceptance,  and 
is  revoked  by  his  <leath ;  and  there  Winx  no  privity,  express  or 
implied,  between  the  payee  and  the  drawee,  the  former  can  main- 
tain no  action  on  it  a^inst  the  latter.  Nat.  Com.  Bank  v.  MilUr 
<t  Co.,  168. 

3.  Indorsement  of  check  ^^for  collection*',  or  "for  depo$it." — When  a 

bank  receives  from  a  customer  a  check  on  another  bank,  for  the 
special  purpose  of  collection,  the  title  does  not  pass  by  the  special 
indorsement  for  that  purpose ;  nor  does  the  receiving  bank  owe 
the  amount,  until  the  check  is  collected.  But,  where  tlie  cus- 
tomer has  a  deposit  account  with  the  bankers,  on  which  he  is  ac- 
customed to  deposit  checks  payable  to  himself,  which  are  entered 
on  his  pass-book,  and  to  draw  against  such  deposits;  an  indorse- 
ment of  the  words  "For  deposit,"  on  a  check  so  deposited,  "is,  in 
the  absence  of  a  different  understanding,  presumptive  of  more 
than  a  mere  agency  or  authority  to  collect" — it  is  a  retjuest  and 
direction  to  deposit  the  sum  to  the  credit  of  the  customer,  and 
gives  to  the  bankers  the  authority,  not  only  to  collect,  but  to  use 
the  check  in  such  manner  as,  in  their  judgment  and  discretion, 
having  reference  to  the  condition  and  necessities  of  their  business, 
may  make  it  most  available  to  their  protection  ;  and  they  may  have 
it  certified  by  the  bank  on  which  it  is  drawn.     lb.  168. 

4.  Indorsement  for  collection. — An  indorsement  of  a  bill  or  note  for 

collection  only — as  by  the  words,  "Pay  to  W.  D.  &  Co.,  for  account 
o/Bank  of  Mobile,"  accompanied  with  a  letter  of  advice  that  the 
bill  was  remitted  for  the  credit  of  the  remitting  bank — does  not 
change  the  ownership  of  the  bill  or  note,  but  it  remains  the  prop- 
erty of  the  remitting  bank.     Williams,  Deacon  t(-  Co.  i\  Jones,  S94. 

5.  Advancintj  money  on  faith  of  bill  so  held. — If  the  bank  to  whom  a 

bill  or  note  is  thus  remitted  for  collection,  having  the  possession, 
on  the  faith  and  credit  thereof  advances  money  to  the  remitting 
bank,  or  accepts  its  drafts  in  anticipation  of  the  collection,  either 
by  express  agreement,  or  in  accordance  with  the  usual  course 
of  dealing  between  them;  as  to  whether  it  thereby  acquires  a  lien 
on  the  bill  or  note,  or  an  interest  therein  which  will  support  its 
custody  as  rightful  against  the  remitting  bank,  until  the  advance 
or  acceptance  is  repaid,  see  authorities  cited.     lb.  -H. 

6.  Wrongful  payment,  and  ratijication  thereof. — If  thedrawer  of  the  bill. 

having  notice  of  the  fact  that  the  discounting  bank  has  transferred 
it  for  collection  to  its  business  correspondent,  and  that  the  latter 
has  acquired  a  lien  by  advancing  money  on  the  faith  of  it  before 
maturity,  pays  the  bill  to  the  discounting  bank,  the  pavment  is 
wrongfully  made,  and  wrongfullyacceptetl,  and  does  not  tlischarge 
the  drawer  from  liability  to  the  bank  or  i>erson  having  the  lien, 
unless  ratified;  and  if  the  payment  was  made  in  propt>rty,  which 
remains  in  specie,  the  discounting  bank  holds  such  property  in 
trust  for  its  correspondent,  if  the  latter  elects  to  ratify  tne  pay- 
ment.    Ih.  S94. 

7.  Payment  of  bill  as  between  drawer  and  discounting  bank. — When  a 

bank  has  discounted  a  bill  of  exchange  for  the  drawer,  and  still 
retains  the  ownership  and  control  of  it,  an  acceptance  of  a  convey- 
ance of  property  from  the  drawer,  in  absolute  uischarge  of  his  lia- 
bility, extinguishes  the  bill  as  a  legal  liability.     lb.  J:'4- 

8.  Fraud  of  insolvent  bank,  drawing  bill  in  favor  of  depositor;  right  of 

payee  to  rescind. — When  an  insolvent  bank  uraws  a  bill  of  ex- 
change, in  favor  of  a  depositor,  on  a  business  correspondent  with 
40 
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whom  it  has  funds  on  deposit,  and  the  bill  is  dishonored  on  pre- 
sentation, because  of  an  intervening  assignment  for  the  beneht  of 
creditors  made  by  tlie  insolvent  bank,  the  payee  can  not  claim  to 
rescind  the  contract,  and  be  remitted  to  his  original  sUitus  as  a  de- 
positor, when  it  is  not  shown  that  any  intentional  fraud  or  decep- 
tion was  practiced  on  him,  nor  that  the  bank  had  no  reasonable 
expectation  that  the  bill  would  be  honored  on  presentment.  Ex 
parte  Jones,  S30. 
9.  Voluntary  assignment  by  bank,  drawer  of  bill;  right  of  payee  to  re- 
scind.— When  a  party  disables  himself,  by  his  own  voluntary  act, 
to  comply  with  his  contract,  the  other  party  may  treat  it  as  re- 
scinded, and  claim  to  be  placed  in  statu  quo,  when  the  contract 
relates  to  property,  which  remains  i«  sjL»f?c/e,  unaltered  and  un- 
disposed of ;  but  this  principle  can  not  be  invoked  by  a  depositor 
in  an  insolvent  bank,  because  a  bill  of  exchange,  drawn  in  his 
favor  by  the  bank,  is  dishonored  in  consequence  of  a  subsequent 
assignment  by  the  bank  for  the  benefit  of  its  creditors ;  no  inten- 
tional fraud  being  shown,  and  no  want  of  funds  by  the  drawee, 
when  the  bill  was  drawn.     lb.  330. 

10.  Certifying  bank  check. — A  certified  check  has  a  distinctive  character 

as  a  species  of  commercial  paper,  the  certification  constituting 
a  new  contract  between  the  holder  and  the  certifying  bank ;  the 
funds  of  the  drawer  are,  in  legal  contemplation,  withdrawn  from 
his  credit,  and 'appropriated  to  the  payment  of  the  check,  and  the 
bank  becomes  the  debtor  of  the  holder  as  for  money  had  and  re- 
ceived.    Nat.  Com.  Bank  v.  Miller  &  Co.,  168. 

11.  Promissory  note  of  administrator,  for  debt  of  estate;  when  binding  on 

him  personally. — When  an  administrator  executes  a  promissory 
note,  under  authority  granted  by  an  order  of  the  Probate  Court 
(Code,  §  2432),  for  the  purpose  of  settling  or  extending  a  debt  of 
the  estate,  the  note  imposes  no  personal  liability  upon  him  ;  but, 
if  the  proceedings  are  substantially  defective,  and,  by  reason 
thereof,  the  note  is  not  binding  on  the  estate,  the  general  rule 
applies  which  governs  the  contracts  of  trustees  and  agents,  and 
the  notes  imposes  a  personal  liability  on  the  administrator. 
McCalley  v.  Wilburn  &  Co.,  549. 

12.  When  wife  may  sue  on  note,  payable  to  husband. — A  promissory  note, 

given  for  the  purchase-money  of  lands  belonging  to  the  statutory 
estate  of  the  wife,  though  taken  payable  to  the  husband,  is  a  part 
of  the  corpus  of  her  estate ;  and  she  may  maintain  an  action  on  it 
in  her  own  name,  without  any  assignment  or  transfer  by  the  hus- 
band.    Grantham  v.  Payne,  584. 

13.  Proof  of  ownership  of  note. — -In  an  action  by  the  wife,  on  a  promis- 

sory note  payable  to  the  husband,  and  not  assigned  by  him,  he 
may  testify  that  the  note  belongs  to  the  plaintifi",  and  not  to  him- 
self,    lb.  584. 


BONDS. 


Official  bond  of  county  officers;  non-residence  of  sureties. — Although 
the  statute  declares  that  the  official  bonds  of  tax-collectors  (and 
other  officers  therein  specified)  "shall  be  invalid  and  insufficient 
in  law,  unless  the  sureties  upon  such  bonds  respectively  reside  in 
the  county  in  which  the  duties  of  such  officers  are  to  be  performed" 
(Code,  §  104) ;  yet  the  bond  is  not  void  because  of  the  non-resi- 
dence of  one  or  more  of  the  sureties,  nor  can  the  sureties  set  up 
the  fact  of  such  non-residence  in  defense  of  an  action  on  the  bond. 
The  State  v.  Flinn,  100. 

Official  bond  of  probate  judge;  when  action  lies  on. — In  granting  or 
refusing  a  license  to  retail  spirituous  liquors,  a  probate  judge  acts 
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ministerially,  not  judicially ;  and  an  action  lii-H  on  iuHotticial  Umd, 
if  he  iniproiK-rlv  nrfufws  to  issue  a  license  to  an  a^>plicant  who  has 
fully  complied  witli  all  the  statutorv  retjuisitions.  Crider  r. 
Tally,  4S2. 
3.  Injunction  bond;  summary  execution  on. — When  an  injunction  is  sued 
out  by  the  heirs  of  the  decedent,  to  enjoin  pnx.-ee<ling8  un<lcr  an 
execution  issuexl  on  a  judgment  against  the  administrator,  which 
has  been  levied  on  their  lands ;  the  injunction  bond  being  payable 
and  conditioned  as  re»iuire<l  by  the  statute,  and  <luly  certifiwl  by 
the  register  on  the  dissolution  of  the  injunction  (Cf»de,  §^  :i870-76); 
execution  may  l>e  thereon  issued  ag:iinst  the  obligors,  for  the 
amount  of  the  judgment,  with  interest  and  damages ;  and  they  can 
not  supersede  it  because  the  ju'lgment  is  held  void  as  against  the 
decedent's  estate.     McCalUyv.  Wilbum  A  Co.,  549. 

BURGLARY.    See  Criminal  Law,  11,  12. 

CERTIORARL 

1 .  To  justice's  judgment;  limitation  of. — It  is  no  objection  to  a  certiorari, 

when  sued  out  to  review  a  judgment  rendere<l  by  a  justice  of  the 
peace,  that  it  was  sued  out  after  the  expiration  of  the  five  davs 
allowed  for  taking  an  apneal  (Code,  §  :W)4) ;  the  limitation  of  tlie 
wri^,  in  such  case,  "would  probably  be  one  year."  (irantham  v. 
Payiu,  587. 

2.  Same;  trial  de  novo,  and  amendment  of  complaint. — When  a  cause 

is  removed  from  a  justice's  court  into  the  Circuit  Court,  either 
by  appeal  or  by  certiorari,  it  is  triable  de  novo,  without  regard 
to  any  defect  in  the  proceedings  (Code,  ^  3121 ) ;  ami  a  trial  may  l)e 
there  had  on  the  original  complaint,  which  may  be  amended,  or  a 
new  complaint  may  l>e  filed.     Littleton  v.  Clayton,  571. 

CHANCERY. 

Jurisdiction,  and  General  Principles. 

1.  Approval  of  voluntary  act,  which  woidd  have  been  comytelled  ;  appli- 

cation  of  principle  to  conveyances  lietween  husband  an«l  wife. 
Lee  r.  Lee,  412;  Harden  r.  Darwin  A  Pulley,  473. 

2.  Cancellation  of  deed  as  cloud  on  title. — A  court  of  equity  will  not  en- 

tertain jurisdiction  of  u  bill  for  the  cancellation  of  a  deed  as  a 
cloud  on  the  comj>lainant's  legal  title,  when  he  is  out  of  pOGBOO- 
sion,  unless  special  grounds  for  etiuitableinterjjosition  are  shown, 
but  will  leave  the  complainant  to  the  a.><sertion  of  his  legal  title 
in  a  court  of  law.     Peehlrs  v.  Hums,  ,'.w. 

3.  Same. — When  the  conij)lainant  acquired  his  jKissession  by  force  and 

arms,  or  other  unlawful  means,  a  court  of  eijuity  will  not  interfere 
to  protect  it  by  cancelling  a  deed  as  a  cloud  on  his  title.  Tomlin- 
son  V.  Watkins,  .>!»!>. 

4.  Cancellation  of  roareyance  by  husband  and  wife;  ignoratwe  of  con- 

tents.— A  conveyance  of  the  wife's  pro|>erty,  duly  execute*!  by  her 
and  her  hnsband,  will  not  l)e  cancelled  ami  set  aside,  at  her  in- 
stance, on  averment  "  that  she  was  induced  and  pursuadetl  by  her 
said  husband  to  sign  said  deed,  without  knowing  tlie  puri>ort  an<l 
efi'ect  thereof."     lb.  399. 

5.  Covenant  running  trith  land;  enforcement  in  ei/uity. — A  court  of  ecjuity 

will  enforce  by  injunction,  again.st  a  sub-purchaser  with  notice, 
a  covenant  running  with  the  lands,  ami  restricting  the  use  thereof; 
and  this  jurisdiction  is  not  de|)endent  on  the  insolvency  of  the  de* 
fendant.     Webb  v.  Robbins,  176. 

6.  Creditor's  bill  for  discovery.— A  judgment  creditor,  having  an  unsai- 
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isfied  execution,  may  file  a  bill  in  equity  for  discovery  and  relief 
under  the  statute  (Code,  §3882),  without  alleging  fraud  on  the 
part  of  his  debtor,  or  the  concealment  of  his  property  with  intent 
to  hinder,  delay,  or  defraud  his  creditors ;  and  he  may  frame  its 
allegations  in  the  alternative. — Floyd  v.  Floyd,  353. 

7.  Same. — If  the  bill  alleges  that,  at  the  time  of  the  rendition  of  the 

complainant's  judgment,  the  defendant  owned  and  held  lands  par- 
ticularly described  ;  that  he  and  his  wife  have  conspired  to  defraud 
complainant;  that  the  wife  now  pretends  to  own  and  hold  the 
lands,  with  all  the  other  property  belonging  to  her  Iniaband  ;  and 
that  if  he  ever  executed  to  her  any  deed  or  other  writing,  it  was 
executed  after  the  complainant's  right  had  accrued,  was  without 
valid  consideration,  and  executed  with  intent  to  defraud  complain- 
ant ;  these  allegations  are  not  equivalent  to  an  averment  of  a 
fraudulent  conveyance  by  the  debtor  to  his  wife.     76.  353. 

8.  Decedent's  estate;  bill  for  settlement. — When  a  bill  seeks  to  compel  a 

final  settlement  of  a  decedent's  estate,  it  must  aver  or  show  that 
the  estate  is  ready  for  a  final  settlement.  Acklen  v.  Good- 
man,  521. 

9.  Decree  construed,  as  affected  by  consent  and  agreement  of  record. — A 

decree  in  a  chancery  cause,  rendered  under  a  submission  on  plead- 
ings and  proof,  held  the  complainant,  a  married  woman,  entitled 
to  relief;  vested  the  lands  in  controversy  in  her,  "  as  her  separate 
estate  under  the  laws  of  this  State;"  perpetually  enjoined  the  de- 
fendants, purchasers  at  execution  sale  against  her  husband,  from 
the  further  prosecution  of  their  action  at  law,  and  then  added : 
"And  the  defendants  having  agreed  to  assent  to  this  decree,  and 
to  release  all  errors,  as  shown  by  their  agreement  hereunder  writ- 
ten, it  is  by  consent  further  ordered  and  decreed,  that  the  com- 
plainant's next  friend  pay  the  costs  of  this  suit,"  &c.  The  agree- 
ment was  signed  by  the  solicitors  of  both  parties,  and  was  in  these 
words:  "We  hereby  assent  to  the  foregoing  decree,  and  hereby 
release  all  errors."  Held,  that  the  agreement  only  extended  to  a 
release  of  errors  on  one  side  and  the  assumption  of  costs  on  the 
other,  and  did  not  show  that  the  decree  was  rendered  by  consent, 
so  far  as  it  affected  the  character  of  the  complainant's  estate  in  the 
lands.    Lee  v.  Lee,  A12. 

10.  Decree  declaring  lands  to  belong  to  married  woman  "as  her  separate 

estate  under  the  laws  of  this  State;"  whether  estate  is  statutory  or 
equitable. — Under  a  decree  in  a  chancery  cause,  rendered  in  1875 
(before  the  decision  in  Short  v.  Battle,  52  Ala.  456,  re-established 
the  distinction  between  the  statutory  and  equitable  estates  of  mar- 
ried women),  enjoining  actions  at  law  by  purchasers  at  execution 
sale  against  the  husband,  and  vesting  the  title  to  the  lands  in  con- 
troversy in  the  wife,  who  was  the  complainant,  "as  her  separate 
estate  under  the  laws  of  this  State;"  these  words  "are  of  doubt- 
ful import  on  their  face,"  and  the  court  does  not  decide  whether 
they  create  a  statutory  or  an  equitable  estate ;  but  they  do  not 
establish  an  intended  change  in  the  character  of  the  complainant's 
estate,  as  shown  by  the  pleadings  and  proof.     lb.  41^- 

11.  Decree  for  sale  of  lands,  "subject  to  mortgages." — In  a  suit  by  judg- 

ment creditors  of  the  husband,  seeking  to  set  aside  as  fraudulent 
a  conveyance  of  lands  to  the  wife,  and  to  subject  the  land  by  sale 
to  the  satisfaction  of  their  judgments  ;  subsequent  mortgagees  of 
the  husband  and  wife  having  intervened,  asserting  their  rights, 
and  claiming  protection  as  purchasers  for  valuable  consideration 
without  notice  ;  held,  that  a  decree  in  favor  of  the  complainants, 
ordering  the  lands  to  be  sold  "subject  to  the  said  mortgages,"  was 
a  recognition  and  determination  of  the  validity  of  the  mortgages, 
and  estopped  the  complainants  from  assailing  their  validity,  in  a 
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subsequent  suit  seeking  to  redeem  from  the  purchasers  at  the  sale 
under  the  decree,  who  afterwards  succeeded  by  purchase  to  the 
rights  of  the  mortgagees.     Huldfn  v.  Iii»on  tt  Co.,  .515. 

12.  E(juitahU'  morff/iifje;  uriting  held  insufficient. — A  letter  addressed  to 

a  merchant,  m  these  words:  "/  am  always  the  man  to  do  right. 
If  you  think  it  proper  to  put  the  guano  in  the  paper  thut  Mr.  H.  hat 
against  me  and  my  boys,  it  will  be  all  right  with  me,''  is  not  so  free 
from  ambiguity  as  to  authorize  the  court  to  construe  it  as  a  verbal 
mortgage  for  tlie  price  of  the  guano,  operating  in  prwsenti.  Knox 
V.  Wilson,  S09. 

13.  Foreclosure  of  mortgage  ;  money  decree  against  mortgagor. — On  the 

foreclosure  of  a  mortgage  in  equity,  a  personal  decree  may  be 
rendered  against  the  mortgagor  in  the  first  instance,  for  the 
amount  due  on  the  mortgage  debt,  as  ascertained  imder  a  refer- 
ence; although  an  execution  can  not  \>e  issued  on  such  decree 
(Code,  §  3908),  until  after  the  mortgaged  property  has  been  sold 
and  the  sale  lias  been  confirmed,  and  then  only  for  the  balance  re- 
maining due.     McCall  v.  Rogers,  S49. 

14.  Fraud  an  ground  of  equH'tble  relief. — Fraud  is  not,  of  itself,  a  ground 

for  equitable  interference,  where  the  complainant  has  a  legal  title, 
and  a  full  and  ade<juute  remedy  at  law  ;  and  the  fact  that  tier  name 
was  forge<l — was  signed  without  lier  authority,  knowledge,  or  con- 
sent— as  grantor  with  her  husband,  to  a  conveyance  of  lands  be- 
longing to  her  statutory  estiite,  of  which  the  defendant  is  in  pos- 
session, claiming  under  the  forged  deed,  is  no  obstacle  to  a  re- 
covery at  law,  and,  therefore,  no  special  ground  for  equitable 
interference.     (Somerville,  J.,  dissenting.)     Peeples  v.  Burns,  S90. 

15.  Guardian  and  u'ard  ;  jurisdiction  of  enuity  to  compel  settlement. — The 

Chancery  Court  has  original  jurisaiction  over  the  settlement  of 
guanlian's  accounts,  and  the  ward  may  invoke  its  jurisdiction,  at 
any  time  before  proceedings  have  been  commenceil  in  the  Probate 
Court,  without  assigning  any  special  reasons.  Fulgham  v.  Her' 
stein,  4^>6. 

16.  rnjunction  pending  suit,  as  determined  by  relative  inconvenience  and 

damage  to  parties. — In  granting  or  refusing  an  injunction  pending 
the  suit,  tne  court  is  invested  with  large  discretionary  powers, 
the  exercise  of  which  is  materially  controlled  by  consideration  of 
the  relative  inconvenience  and  damage  which  may  result  to  either 
party  ;  and  where,  as  here,  though  continuous  breaches  of  contract 
are  threatened,  and  consc<iuent  «lamage  to  the  plaintiff,  suing  as 
surviving  partner,  there  is  no  averment  that  the  defendants  are 
insolvent,  and  the  injunction  would  probably  cause  greater  damage 
to  the  executor  of  the  deceased  jiartner,  by  preventing  his  per- 
formance of  the  testator's  contract,  in  aid  of  which  the  contract 
with  the  partnership  was  made,  an  injunction  ought  not  to  be 
granted.     Davis  v.  Sowell  i(-  Co.,  ~'>2. 

17.  Injunction  against  enforcing  subscription  to  rai/road.— -Although  an 

action  on  the  defendant's  subscription  for  stock  can  not  Iw  defeated 
on  the  ground  of  fraud,  when  the  representations  of  the  corjMira- 
tion's  soliciting  agent  were  merely  the  expression  of  an  opinion  as 
U)  the  j)robable  Kn-ation  and  completion  of  the  mad ;  yet,  if  the 
agent  further  represented  that  the  money  subscribeil  would  be 
refunded  unless  the  road  was  so  located  and  complete<l,  and  he 
was  authorize<l  to  nmke  these  representations,  the  action  will,  it 
seems,  be  enjoinetl  in  e<iuity,  on  proof  of  the  insolvency  of  the  cor- 
poration and  its  abandonment  of  the  work  before  completion. 
Montifomery  Southern  Railroad  Co,  r.  Matthews,  S57. 

18.  Eijuitable  relief  against   judgment  at  law;  refusal  of  continuance  on 

account  of  sickness. — An  ajtplication  for  a  continuance  is  addressed 
to  the  discretion  of  the  prmmry  court,  and  its  refusal  is  neither  re. 


630  INDEX. 

CHANCERY— Con(Miw(L 

visable  on  error  or  appeal,  nor  ground  for  equitable  relief  against 
the  judgment;  consequently,  the  defendant  can  not  obtain  equi- 
table relief  against  the  judgment,  on  the  ground  that  he  was  pre- 
vented by  sickness  from  attending  and  making  defense  at  the  trial 
term,  when  it  appears  that  his  attorney  asked  a  continuance  on 
that  ground,  and  the  court  refused  it.     Campbell  v.  White,  397. 

19.  Ftirchase  of  lands  by  husband,  with  ivife's  money;  approval  by  court 

of  voluntary  act  which  it  would  have  compelled. — When  lands  are 
bought  by  the  husband  with  moneys  belonging  to  the  separate 
estate  of  his  wife,  whether  statutory  or  equitable,  and  the  title 
taken  in  his  own  name,  a  court  of  equity  will,  at  the  instance  of  the 
wife,  compel  him  to  convey  the  property  to  her,  by  words  creating 
the  same  estate  as  that  by  which  she  held  the  money,  unless  cred- 
itors or  purcliasers  have  acquired  intervening  rights ;  and  if  the 
hu8l:»and  does  this  voluntarily,  the  court  will  sanction  and  approve 
the  act.     Lee  v.  Lee,  413. 

20.  Same. — Although  the  wife  can  not  repudiate  an  investment  of  her 

moneys  by  her  husband,  with  her  consent,  in  the  purchase  of  lands 
tor  her,  and  recover  the  money  invested ;  yet,  where  the  liusband 
purchases  lands  in  his  own  name,  and  for  his  own  benefit,  using 
funds  belonging  to  the  separate  estate  of  his  wife,  with  her  consent, 
in  paying  the  purchase-money,  the  same  principle  applies  as  in 
case  of  any  other  purchase  by  a  trustee  with  trust  funds ;  she  may 
charge  the  husband  personally,  or  trace  the  money  and  claim  the 
lands,  or  charge  them  with  the  re-payment  of  her  money  used 
in  their  purchase;  and  she  may  assert  this  equity  against  all  per- 
sons except  a  purchaser  for  value  without  notice.  Sawyers  v. 
Baker,  461. 

21.  Same;  conflicting  equities    of  wife,   and  sureties  and  mortgagees  of 

vendor. — When  an  administrator  sells  land  under  a  probate  decree, 
becoming  himself  the  purchaser,  giving  his  note  with  sureties  for 
the  purchase-money,  and  executing  to  them,  after  the  maturity  of 
the  note,  but  before  he  had  obtained  a  conveyance  under  the  order 
of  the  court,  a  mortgage  on  the  lands  for  their  indemnity ;  if  he 
re-sells  a  portion  of  the  lands  to  the  husband  of  one  of  the  distrib- 
utees, who,  with  his  consent,  and  with  the  knowledge  ot  his  sure- 
ties on  the  note,  uses  the  wife's  distributive  share  in  part  payment 
to  the  succeeding  administrator ;  the  sureties,  having  afterwards 
paid  the  balance  due  on  the  note,  can  not  assert,  as  against  the 
equity  of  the  wife  arising  out  of  such  use  of  her  moneys,  a  superior 
right  by  subrogation,  nor  imder  the  mortgage.     lb.  4^1. 

22.  Purchase  of  lands  with  joint  moneys  of  husband  and  wife;  resulting 

trust,  and  volantari/  partition. — When  lands  are  purchased  and 
paid  for,  partly  with  the  moneys  of  the  husband,  and  partly  with 
money  belonging  to  the  statutory  estate  of  the  wife,  the  title  being 
taken  in  her  name,  a  resulting  trust  may  be  established  in  favor 
of  the  husband,  to  the  extent  of  his  moneys  so  invested,  by  proof 
repelling  the  presumption  of  an  advancement  or  provision  for  the 
wife ;  and  if  the  parties  voluntarily  execute  a  deed  of  partition,  re- 
citing the  facts,  a  court  of  equity  will  sustain  and  enforce  it  against 
the  wife  or  her  heirs,  "so  far  as  the  partition  clearly  appears  to  be 
fair  and  just ;"  but,  if  two  separate  tracts  of  land  are  so  bought,  at 
diflferent  times,  and  by  distinct  contracts,  and  by  the  deed  of  par- 
tition one  tract  is  assigned  to  each,  thereby  effecting  a  partial  ex- 
change, a  court  of  equity  will  not  enforce  it  against  the  wife  or  her 
heirs,  though  it  might  be  sustained  "when  shown  to  be  equitable 
and  for  the  benefit  of  the  wife."     Harden  v.  Darwin  &  Pulley,  478. 

23.  Same;  recitals  of  deed. — The  recitals  of  the  deed  of  partition  in  such 

case,  if  made  deliberately  and  freely,  are  entitled  to  great  weight, 
but  are  not  conclusive;  and  when  it  is  shown,  as  here,  that  they 
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are  untrue  in  fact,  that  the  partition  wa«  not  f<|uitul)le,  fair  and 
just,  and  that  it  wan  prot-urt'd  hy  iimiue  inthuMuv  and  otlier  ini- 
jiroiKjr  means  wliiie  the  wife  waj*  an  invalid,  a  fourt  of  eijuitv  will 
cancel  an<l  set  it  aside^  at  tl>p  instance  of  her  heirs,  althoUKf)  it  ia 
not  shown  that  the  entire  purchase-money  was  paid  by  the  wife. 
Ih.  473. 

24.  Same;  when  mortgagee  i»  not  entitled  to  protection  as  uurchaser  mth- 
oul  notice. — If,  in  such  case,  the  lands  assi^n^  to  tiie  husband,  by 
the  deed  of  partition,  are  afterwards  mort^at^  by  him  and  his 
wife,  as  security  for  his  debt,  the  mortKajree  can  not  ••laim  pro- 
tection as  a  bona  fidf  purchaser  without  notice,  on  account  c>f  the 
deed  of  partition,  but  is  charj^ed  with  notice  of  all  the  facts  shown 
by  the  records  of  the  Probate  Court,  relative  to  the  pun-hase  by 
the  wife  at  an  administrator's  sale,  which  is  mentioned  in  the 
deed.  I  b.  473. 
Partnership;  remedies  of  surviving  partner. — The  partnership  hav- 
ing entered  into  a  contract  with  the  deceased  partner  while  living, 
for  the  sale  to  him  of  a  lar>?e  quantity  of  lumwr,  in  the  manufac- 
ture of  which  the  nartnership  wa.s  engaged,  to  be  delivered  during 
H  perio<l  of  several  months,  as  re«iuired  to  fill  his  private  contract 
with  an  exporting  comparty ;  and,  on  the  destruction  of  the  mills 
of  the  partnership  by  hre,  after  the  death  of  the  deceased  partner, 
the  survivor  having  contracted  with  the  owners  of  another  mill  for 
the  manufacture  and  delivery  of  the  lumber  necessary  to  complete 
the  contract ;  if  such  sub-contractors  fail  or  refuse  to  tleliver  the 
Itnnber  as  stipulated,  the  survivor  may  maintain  an  action  against 
them  for  the  breach  ;  if,  ignoring  his  rights,  they  deliver  the  lum- 
ber to  the  execuUir  of  the  deceased  partner,  the  iwssession  of  the 
latter  would  Ix;  wrongful,  and  he  would  be  liable  iversonallv  to  the 
surviving  partner  for  any  disjMisition  he  might  make  of  the  fumber ; 
and  if  he  applied  it  in  part  performance  of  his  testator's  contract 
with  the  exporting  company,  the  surviving  partner  might  maintain 
an  a«'tion  against  the  estate  of  the  deceaseti,  as  for  goods  sold  and 
delivered.  Hence,  having  these  remedies  at  law,  the  surviving 
partner  can  not  maintain  a  bill  in  chancery  on  these  facts,  without 
averring  other  facts  which  show  the  necessity  for  equitable  inter- 
ference.    Datus  r.  Sou-ell  »t*  Co.,  SCt2. 

20.  Partition;  legal  and  e(/uitable  litlex. — A  court  of  ecjuity  may  decree 
a  partition  of  lands,  whether  the  title  of  the  parties  be  legal  or 
ecjuitable  ;  and  while  the  practice  generally  is  to  refer  the  decision 
of  a  disputed  legal  title  to  the  jury,  the  whole  (juestion  is  for  the 
decision  of  the  court  when  an  equitable  title  is  involved,  lierry  r. 
Webb,  507. 

27.  Voluntarij  partition  by  parol. — AVhether  a  partition  of  lands  by  pa- 

rol agreement,  followed  by  possession  taken  ami  held,  pursuant  to 
its  terms,  for  a  period  less  than  ten  years,  will  bar  a  bill  in  etjuity 
for  partition,  is  not  decide<l.     lb.  .'ii'>7. 

28.  Partition  refnurd,  on  acronnt  of  in^nfiirient  proof  of  title. — Where  the 

complainant  asserted  title  under  a  conveyance  of  the  land  to  him 
and  his  sister  by  their  father,  as  an  advancement,  and  askeil  a 
reformation  of  the  deed  by  correcting  an  alleged  mistake  in  the 
description  of  the  land  intemled  to  \>e  conveyed  ;  and  the  evidence 
showed  that,  by  8ubse<ment  agreement  Kaween  him  and  his 
father,  another  tract  was  conveyed  to  him  in  lieu  of  his  interest  in 
the  first,  and  that  iK»ssession  was  taken  and  held,  pursuant  to  this 
arrangement,  until  after  the  death  of  the  father,  when  complain- 
ant had  the  first  deed  recorded,  ami  then  filed  his  bill  a.><king 
a  reformation  and  partition  ;  held,  that  the  bill  was  properly  dis- 
missed on  the  evidence.    Jb.  .507.  < 

29.  Reformation  of  conveyance,  and  partition  of  lanthf  jmisdicti(m  of 
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equity. — A  court  of  ecjuity  has  undoubted  jurisdiction  to  reform  a 
conveyance  of  lands,  by  correcting  a  mistake  in  the  description  of 
the  premises,  when  established  by  clear  and  satisfactory  evidence ; 
and  to  decree  partition  of  lands  between  two  tenants  in  common, 
although  the  defendant  had  been  in  possession,  holding  adversely, 
for  any  period  less  than  ten  years.     Ih.  507. 

30.  Redemption  under  mortgage;  who  may  file  hill. — No  person  can  come 

into  a  court  of  equity  for  a  redemption  of  a  mortgage,  but  one  who 
is  entitled  to  the  legal  estate  of  the  mortgagor,  or  claims  a  subsist- 
ing interest  under  him  ;  and  where  the  husband,  as  trustee,  joins 
■  with  his  wife  in  a  mortgage  of  her  lands,  an  assignee  or  purchaser 
from  him  can  not  maintain  a  bill  to  redeem.  Holden  v.  Rison  & 
Co.,  515. 

31.  Statutory  right  of  redemption;  not  extended  in  equity. — The  right  of 

redemption,  given  by  statute  to  judgment  creditors  (Code,  §§  2881- 
82),  can  not  be  extended  by  a  court  of  equity  to  creditors  by  simple 
contract  only,  although  their  debts  are  ascertained  and  adjudged 
by  the  decree.    Seals  v.  Pheiffer  &  Co.,  278. 

32.  Set-off  in  equity  against  mortgage  debt. — When  the  mortgagee  files  a 

bill  to  foreclose,  the  mortgagor  may  set  up  any  defense,  except  the 
statute  of  limitations,  which  would  be  available  at  law  in  an  action 
on  the  debt ;  and  hence  he  may,  in  extinguishment  or  reduction  of 
the  mortgage  debt,  set  off  any  other  debt  or  demand  which  would 
be  available  at  law;  but,  when  the  bill  is  filed  by  the  mortgagor 
himself,  seeking  to  enjoin  a  sale  of  the  property  under  a  power  in 
the  mortgage,  he  must  show  some  other  ground  for  equitable  inter- 
ference, before  he  can  establish  as  a  set-off  an  independent  debt  or 
demand,  for  which  he  has  an  adequate  remedy  at  law.  Knight  v. 
Drane,  371. 

33.  Specific  performance  of  agreement  for  sale  of  land. — To  authorize  the 

specific  performance  of  an  agreement  for  the  sale  of  land,  which 
rests  largely  in  judicial  discretion,  and  depends  upon  an  equitable 
consideration  of  the  particular  circumstances  of  each  case,  the  con- 
tract must  be  founded  on  a  valuable  consideration,  and  must  be 
just,  fair  and  reasonable ;  must  not  have  originated  in  mistake, 
surprise,  violation  of  confidence,  breach  of  trust,  or  advantage  of 
condition,  nor  been  obtained  by  unconscientious  or  unfair  methods ; 
must  be  reasonably  certain  in  respect  to  the  subject-matter,  the 
terms  and  stipulations,  and  its  performance  must  not  work  hard- 
ship or  injustice.     Carlisle  v.  Carlisle,  339. 

34.  Same ;  allegation  and  proof  of  terms. — The  terms  of  the  contract 

must  be  definitely  alleged,  and  must  be  established  as  alleged  by 
clear  and  satisfactory  proof ;  and  if  any  of  the  terms  are  left  in 
doubt  and  uncertainty,  or  there  is  a  variance  between  the  allega- 
tions and  the  proof  as  to  any  of  the  terms,  a  specific  performance 
will  not  be  decreed.     lb.  339. 

35.  Same;  entire  and  partial  performance. — Partial  performance  of  an 

entire  contract  will  not  be  decreed ;  hence,  where  there  are  sev- 
eral joint  vendors,  a  specific  performance  will  not  be  decreed 
against  one  only,  the  others  not  being  parties  to  the  bill,  and  the 
stipulations  of  the  contract  between  them  and  the  complainant 
never  having  been  performed.     lb.  339. 

36.  Same ;  tender,  or  offer  to  perform. — When  the  stipulations  of  the  con- 

tract are  mutual  and  dependent,  simultaneous  performance  by 
both  parties  being  contemplated  and  intended,  a  tender,  or  ofier  to 
perform  by  the  complainant,  must  generally  precede  the  com- 
mencement of  the  suit ;  and  in  all  cases,  whether  such  precedent 
tender  be  necessary  or  not,  he  must  aver  in  his  bill  an  offer,  read- 
iness and  willingness  to  perform,  submitting  himself  to  the  orders 
and  directions  of  the  court.    lb.  S39. 
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37.  Same;  hardship  or  injustice  to  third  person. — Where  the  contract 

sought  to  be  enforceil  was  between  tne  cliiMren  aiul  (levisees  of  a 
decedent,  for  the  purchase  of  the  family  hc^mestead  by  the  com- 
plainant, and  the  widow  was  induced  by  him  an<l  the  "defendant, 
who  were  trustees  for  her  under  the  will,  not  to  dissent  from  the 
will,  but  to  assent  to  the  sale,  and  to  accept  the  provision  thereby 
made  for  her,  the  complainant  promisinj^  that  she  should  continue 
to  live  at  the  homestead  with  him,  and  be  treated  with  kindess  and 
affection ;  while  this  promise  may  not  have  been  intended  as  a 
stipulation  of  the  contract,  it  is  an  ecpiitable  consideration  which 
the  court  will  not  disre^jard ;  and  its  performance  having  become 
impracticable,  by  reason  of  the  estrangement  which  has  since 
arisen  between  the  complainant  and  the  widow,  growing  out  of  the 
contract,  a  8j>ecific  performance  will  not  be  decreed,  since  it  might 
work  hardship  or  injustice  to  her.     lb.  SS9. 

38.  Subrogation  of  creditor  to  rights  of  surety. — All  pledges  or  securities, 

given  by  the  principal  debtor  to  his  surety,  for  his  indemnity,  are 
regarded  as  a  trust  fund  for  the  payment  of  the  debt ;  and  the 
creditor  is  entitled  to  be  subrogated  to  all  the  rights  thereby  con- 
ferred on  the  surety,  whether  the  latter  has  been  damnified  or  not ; 
but  he  has  no  greater  rights  than  are  conferred  on  the  surety,  and 
can  not  enforce  a  mortgage,  or  other  instrument,  given  merely  to 
save  the  surety  harmless  against  a  contingent  liability  or  loss 
which  has  not  happened, — at  least,  without  the  intervenmg  insol- 
vency of  both  the  principal  and  the  surety.     Daniel  v.  Hunt,  567. 

39.  Same;  mortgage  construed  as  intended  for  indemnity  of  surety,  and 

enuring  to  benefit  of  creditor. — A  mortgage,  executed  by  a  guardian 
to  the  surety  on  his  official  bond,  conditioned  that  lie  "shall 
manage  said  guardianship  in  the  terms  of  tlie  law,"  and,  if  he 
"  fails  to  comply  with  the  terms  of  the  law  in  the  said  guardian- 
ship, and  cause  loss  by  the  said  "  surety,  authorizing  him  to  sell, 
and  to  apply  the  proceeds  "  to  the  payment  of  said  loss,"  enures 
to  the  benefit  of  the  ward,  and  may  be  enforced  by  him,  on  failure 
of  the  guardian  to  pay  the  amount  adjudged  against  him  on  final 
settlement  of  his  accounts.     I  b.  567. 

40.  Trusts  for  creditors ;  when  equity  will  assume  jurisdiction,  at  instance 

of  beneficiaries. — Courts  of  equity  have  original  jurisdiction  of 
trusts,  and  will  enforce  their  execution  at  the  instance  of  the  ben- 
eficiaries ;  but,  when  a  general  assignment  is  made  by  an  insol- 
vent bank,  for  the  benefit  of  its  creditors,  a  court  of  equity  will 
not  at  once  assume  jurisdiction,  at  the  instance  of  some  of  the 
creditors,  remove  the  assignee,  and  appoint  a  trustee  or  receiver 
in  his  stead,  unless  it  is  shown  that  ttie  assignee  is  incompetent 
or  unfit  for  his  office,  or  that  lie  has  lieen  guilty  of  some  neglect 
or  breach  of  duty.     Jones  v.  McPhillips,  314. 

41.  Same. — That  the  assignee  is  a  voung  man,  and  has  had  but  little 

business  experience;  that  his  property  is  inconsiderable  when 
compared  with  the  value  of  the  property  conveye*!  by  the  assign- 
ment, while  he  was  not  required  to  give  lx)nd;  that  he  was  a 
director  of  the  bank  at  the  time  the  assignment  was  made,  and 
also  during  tlie  period  of  the  mismanagement  of  its  affairs,  which 
resulted  in  its  insolvency,  through  excessive  loans  to  its  president 
against  bitter  opposition  in  the  l)oar<l  of  directors — these  facts,  as 
alleged,  are  not  sufficient  to  justify  his  removal,  at  the  instance  of 
creditors,  and  the  apiwintment  of  a  receiver  in  his  stead,  when  it 
does  not  apjiear  that  he  partjcipate<l  in  the  alleged  mismanage- 
ment, or  voted  with  the  majority  in  favor  of  the  excessive  loans 
to  the  president ;  and  when  it  does  apjK'ar  that  he  has  already 
offered  to  give,  and  has  given  bond  for  the  faithful  performance  of 
his  duty,     lb.  S14. 
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42.  Requiring  bond  of  as»i(piee,  or  trustee.— A  trustee,  or  assignee,  in  a 

deed  of"  assignment  for  the  benefit  of  creditors,  though  relieved 
from  j?iving  bond  bv  the  instrument  itself,  may  be  required  to  give 
bond  by  the  beneficiaries  of  the  deed  (Code,  §  3735) ;  and  when  it 
appears  that  he  has  offered  to  give  bond,  and  has  done  so  under 
the  order  of  the  court,  the  fact  that  the  assignment  did  not  require 
a  bond  is  no  reason  for  removing  him,  at  the  instance  of  the 
creditors,  and  appointing  a  receiver  of  the  property  in  his  stead. 
Ih.  314. 

43.  Trustees  appointed  by  court;  extent  of  powers. — In  the  exercise  of  its 

jurisdiction  over  trustees,  their  appointment  and  removal,  a  court 
of  equity  may  invest  its  appointees  with  all  the  powers  requisite 
for  the  discharge  of  the  duties  of  the  trust ;  but  it  can  not  confer 
upon  them  powers  merely  discretionary,  or  powers  resting  on  per- 
sonal trust  and  confidence,  unless  such  powers  are  attached  to  the 
office  of  trustee,  or  are  conferred  by  the  instrument  creating  the 
trust  on  the  acting  trustee.     Gosson  v.  Lndd,  2'24. 

44.  E.vecutor  and  trustee  acting  without  authority  ;  bill  for  account  and 

settlement. — When  a  sole  acting  executor  undertakes  the  manage- 
ment of  the  estate,  and  the  execution  of  the  personal  trusts 
created  and  conferred  by  the  will  on  both  of  the  persons  named  as 
executors,  although  he  acts  without  authority,  he  renders  himself 
liable  as  a  trustee ;  and  he  may  be  required"  to  account  in  equity 
at  the  suit  of  the  remainder-man.     Werborn  v.  Austin,  381. 

45.  Trust  funds  ;  when  followed  into  hands  of  third  person. — Trust  funds 

may  be  followed  into  the  hands  of  a  tiiird  person,  so  long  as  they 
can  be  satisfactorily  traced  and  identified,  although  he  has  taken 
the  title  to  the  property  purchased  with  them  in  his  own  name ; 
but,  to  authorize  this  relief,  the  facts  must  be  averred  with  dis- 
tinctness and  precision,  and  must  be  proved  by  full,  clear,  and 
convincing  evidence.     McCall  r.  Rogers,  349. 

46.  Protection  to  mortgagee,  as  bona  fide  purchaser. — A  mortgagee  of 

property  purchased  with  trust  funds,  if  he  had  no  notice  of  that 
fact,  and  is  a  bona  fide  purchaser  for  value,  is  entitled  to  protec- 
tion against  the  implied  trust  arising  from  such  investment  of  the 
trust  funds ;  but,  if  the  debt  secured  by  the  mortgage  is  tainted 
with  usury,  he  is  not  a  bo7ia  fide  purchaser  for  valuable  considera- 
tion,    lb.  349. 

47.  Vendor's  lien  ;  when  mortgagee  may  claim  protection  against,  as  pur- 

chaser without  notice. — When  the  heirs  and  distributees  of  an  in- 
testate's estate  voluntarily  make  an  agreement  among  themselves 
for  a  division  of  the  lands,  each  executing  to  the  administratrix 
liis  note  for  the  agreed  value  of  the  land  allotted  to  him,  to  be 
paid  and  adjusted  on  final  settlement  of  the  estate,  liens  being 
retained  and  declare<l  on  each  one's  portion  for  his  indebtedness; 
although  th^^  agreement  is  not  recorded,  the  administratrix  may 
enforce  a  vendor's  lien  against  one  portion  of  the  land,  as  against 
a  mortgagee  of  the  heir  to  whom  it  was  allotted,  to  the  extent  of 
the  interest  acijuired  by  him  under  the  agreement ;  but,  as  to  the 
interest  therein  inherited  by  the  mortgagor,  the  mortgagee  may 
claim  protection  as  a  purchaser  without  notice,  if  he  is  also  a  pur- 
chaser for  value.     Jones  &  DePras  v.  Robinson,  499. 

48.  Same;  when  mortgagee  is  purchaser  for  value. — A  mortgage,  when 

given  only  to  secure  an  antecedent  (!ebt,  does  not  entitle  the  mort- 
gagee to  protection  in  equity  as  a  purchaser  for  valuable  considera- 
tion ;  but,  when  given  to  secure  a  debt  contemj)oraneously  con- 
tracted, or  in  consideration  of  the  extension  of  an  antecedent 
debt,  this  makes  a  valuable  consideration,  and  entitles  the  mort- 
gagee to  such  protection.     lb.  499. 
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49.  Who  art-  uecetssanj  iHirliex  to  bill ;  general  ruh\ — The  j;eiu*ral  rule  is, 
that  all  jiersonK  who  are  intereHted,  le}i;allv  or  l>eneficially,  in  the 
subject-matter  of  the  suit,  wliose  rights  or  intereKts  are  affe<"ted, 
or  souglit  to  he  conchitie<i  l)y  the  decree,  are  neceHsary  parlieH  to 
the  bill ;  an<l  jiersons  who  are  shown  to  have  once  had  an  intere«t, 
which  woul<l  l»e  materially  affected  by  the  decree,  must  l>e  brought 
in  a.s  parties,  unless  it  is  also  shown  that  their  inti'rest  has  ceased, 
or  has  l>econie  vested  in  some  other  person  who  is  a  party. — I'er- 
kinx,  Livingston  tl-  Poxt  v.  Brierfield  Iron  d:  Coal  Co.,  4"'?. 

50-  Sanif  ;  mortgagee*,  and  assignees. — Junior  mortgagees  are  necessary 
parties  to  a  bill  filed  by  judgment  creditors,  seeking  to  set  aside  a 
prior  mortgage,  or  to  have  it  declared  a  general  assignment,  as- 
serting a  superior  lien  on  the  property  conveyed,  and  asking  to 
have  it  sold  lor  the  satisfaction  of  their  judgments ;  and  an  aver- 
ment that  another  person,  who  is  made  a  party,  claims  to  be  the 
owner  of  the  junior  mortgage,  does  not  obviate  the  necessity  of 
bringing  in  the  mortgagee  himself,  as  the  holder  of  the  legal  title. 
/  h.  40S. 

51.  Husband  and  irife  as  parties. — The  15th  Rule  of  Chancerv  Practice, 

requiring  bills  by  married  women,  in  reference  to  their  separate 
e.states,  to  be  filed  in  their  names  alone,  without  joining  their  hus- 
bands, fell  with  the  statute  on  which  it  was  founded,  and  which 
was  abrogated  by  its  omission  from  the  Code  of  187(5;  and  since 
its  abrogation,  the  husband  must  be  joined  with  his  wife  as  a  c«»m- 
plainant  in  a  suit  relating  to  her  statutory  estate.  Werbom  v. 
Austin,  SSI. 

52.  Wife  as  party  to  bill  filed  by  her  trustee ;  amendment  n«  to  parties. 

The  wife  is  a  proi>er  party  to  a  bill  filed  by  her  testamentary 
trustee,  which  seeJcs  to  set  aside  and  cancel  a  mortgage  of  her 
property  executed  by  her  ami  her  husband  to  secure  a  recited  in- 
debtedness ;  an<l  if  she  is  joined  as  a  defendant  with  her  husband 
and  the  mortgagees,  her  name  may  Imj  struck  out  by  amendment, 
and  she  may  then  l>e  made  a  co-complainant  with  the  trustee. 
Tatuin  Jirothers  v.  Walker,  563. 

53.  Parties  to  bill  for  settlement,   when  guardian   is  dead,  and  his  estate 

insolvent. — In  the  absence  of  statutory  provisions,  the  death  of 
the  guardian,  and  the  insolvency  of  his  estate,  furnish  a  sufficient 
reason  for  the  omission  to  make  his  personal  representative  a  party 
to  a  bill  filed  by  the  ward  against  the  surety  on  his  official  bond,  or 
the  personal  repiesentiitive  of  the  decea8e<l  surety,  to  compel  an 
account  and  settlement ;  and  the  statute  now  authorizing  a  suit 
against  one  or  njore  of  several  joint  obligors  without  joining  the 
others  (Co<le,  ^  3754),  such  a  bill  may  l)e  maintained  without  alleg- 
ing the  insolvency  of  the  estate  of  tfie  deceased  giiartlian.  Fu^- 
ham  V.  Herstein,  476. 

54.  Parties  to  bill  hy  statutory  commissioners,  for  administering  assets  of 

municipal  corporation. — I'nder  the  statutes  dissolving  the  munic- 
ipal corporation  of  the  city  of  Selma,  providing  for  the  appoint- 
ment of  commissioners  to  administer  its  a^jsets  as  trustees,  and 
creating  a  new  corporation  as  its  successor,  the  new  corporation 
being  bound  to  pay  the  debts  and  liabilities  of  its  predecessor,  it 
is  a  necessary  party  to  a  l)ill  filed  by  the  statutory  commissioners 
under  the  provisions  of  said  prior  act  under  which  they  were  ap- 
pointee!.    Amy  tk Co.  r.  Selma,  103. 

55.  Multifariousness. — A  bill  filed  by  simple-contract  creditors  (Code, 

§  388<i),  seeking  to  set  aside,  on  the  ground  of  fraud,  a  conveyance 
execute<l  by  their  deceased  debtor  to  his  wife,  and  to  subject  the 
property  to  the  satisfaction  of  their  debts,  and  also  to  compel  tl>e 
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settlement  of  a  subsequent  assignment  by  the  debtor  for  the  benefit 
of  his  creditors,  to  remove  the  trustee,  and  to  have  a  receiver  ap- 
pointed for  the  assets  in  his  hands,  is  multifarious,  since  the 
debtor's  wife  has  no  interest  in  the  litigation  concerning  the 
property  conveyed  by  the  assignment,  and  the  assignee  has  no  in- 
terest in  the  litigation  about  the  property  conveyed  to  her,  SeaU 
r.  Pheifferd:  Co.,  278. 

56.  Same. — A  creditor,  having  recovered  separate  judgments  against  the 

principal  debtor  and  his  surety,  and  seeking  by  bill  in  equity  to 
subject  to  the  satisfaction  of  the  judgment  against  the  surety  a  tract 
of  land  to  which  he  had  the  legal  title  when  the  debt  was  con- 
tracted, but  which,  in  fraud  of  his  creditors,  he  afterwards  con- 
veyed to  his  principal ;  the  bill  is  not  multifarious  because  the 
heirs  of  the  deceased  principal  are  made  parties,  the  legal  title 
being  vested  in  them,  and  no  relief  being  prayed  as  to  the  judg- 
ment against  their  ancestor.     Larkin  v.  Mead,  4S5. 

57.  Pleadings  construed  against  'pleader. — Pleadings  must  be  reasonably 

certain,  and  when  assailed  by  demurrer,  if  susceptible  of  more 
than  one  construction,  that  construction  must  be  adopted  which  is 
least  favorable  to  the  pleader.    Jones  v.  McPhilUps,  314. 

58.  Filing  hill  in  double  aspect,  asking  cancellation  of  mortgage,  or  re- 

demption under  it. — A  bill  can  not  pray  to  have  a  mortgage  set 
aside  and  cancelled,  as  inoperative  and  void,  or,  in  the  alternative, 
for  an  account  and  redemption  iinder  it ;  and  if  the  original  bill 
prays  the  former  relief  only,  an  amendment  asking  the  other,  in 
the  alternative,  can  not  be  allowed.     Tatum  Brothers  v.  Walker,  563. 

59.  Alternative  averments,  as  to  consideration  of  conveyance  assailed  for 

fraud. — In  a  creditor's  bill  seeking  to  set  aside  a  conveyance  on 
the  ground  of  fraud,  alternative  averments  as  to  the  consideration 
of  the  deed  are  permitted,  when  each  averment  makes  the  con- 
veyance fraudulent,  and  entitles  the  complainant  to  the  same  relief. 
Proskauer  v.  People's  Savings  Bank,  251 . 

60.  Allegations  of  creditor's  bill  for  discovery. — A  judgment  creditor, 

having  an  unsatisfied  execution,  may  file  a  bill  in  equity  for  dis- 
covery and  relief  under  the  statute  (Code,  §  3882),  without  alleging 
fraud  on  the  part  of  his  debtor,  or  the  concealment  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors ;  and  he  may 
frame  its  allegations  in  the  alternative.     Floyd  v.  Floyd,  353. 

61.  Same. — If  the  bill  alleges  that,  at  the  time  of  the  rendition  of  the 

complainant's  judgment,  the  defendant  owned  and  held  lands  par- 
ticularly described  ;  that  he  and  his  wife  have  conspired  to  defraud 
complainant ;  that  the  wife  now  pretends  to  own  and  hold  the  lands, 
with  all  the  other  property  belonging  to  her  husband  ;  and  that  if 
he  ever  executed  to  her  any  deed  or  other  writing,  it  was  executed 
after  the  complainant's  right  had  accrued,  was  without  valid  con- 
sideration, and  executed  with  intent  to  defraud  complainant; 
these  allegations  are  not  equivalent  to  an  averment  of  a  fraudulent 
conveyance  by  the  debtor  to  his  wife.     /  b.  353. 

62.  Tender  in  bill  to  redeem. — In  a  bill  to  redeem  under  a  mortgage,  it 

is  always  necessary  to  tender  the  amount  due,  unless  it  is  averred 
that  nothing  is  in  fact  due ;  and  the  only  safe  plan  is  to  tender 
what  may  be  found  due,  even  when  averring  that  nothing  is  due. 
Tatum  Brothers  v.  Walker,  563. 

63.  Same,  in  bill  for  special  performance ;  when  necessary  or  proper. 

Carlisle  V.  Carlisle,  339. 

64.  Variance  between  allegations  and  proof. — Where  the  bill  alleges  that 

the  complainants,  married  women,  own  the  lands  in  controversy, 
or  their  respective  interests  therein,  "as  their  separate  estate  under 
the  married  women's  law  of  Alabama,"  while  the  evidence  shows 
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that  their  interests  are  held  under  a  conveyance  which  creates  an 
equitable  estate,  the  variance  is  fatal.      We'hh  v.  Robbing,  176. 

65.  Same. — Where  the  bill  is  filed  to  compel  a  conveyance  of  the  legal 

title,  in  the  nature  of  a  bill  for  specific  performance,  and  avers  that 
a  deed  was  executed  to  the  complainants'  ancestor  by  the  trustee 
to  whom  the  property  had  been  conveyed  creating  a  naked  trust, 
and  that  this  deed  was  executed  at  the  instance  of  the  two  bene- 
ficiaries of  the  estate,  on  a  sale  marie  by  them  jointly,  in  payment 
of  a  debt  due  by  them  jointly  ;  while  the  proof  shows  that  the  sale 
was  made  by  one  of  them  only,  and  the  conveyance  ext'cute<l  at 
his  instance,  without  the  knowledjre,  assent,  or  subseciuent  approval 
of  the  other, — there  is  a  fatal  variance  l)etween  the  allegations  and 
the  proof.     Webb  v.  Crawford,  440. 

66.  Statute  of  non-claim  ;   when  available   as  defense  on  demurrer. 

Grimball  v.  Mastin,  55S;  Larkin  v.  Mead,  4^5. 

67.  Answer,  as  evidence  against  co-defendant. — The  unsworn  answer  of 

one  defendant  is  not  admissible  as  evidence  a>rainst  another;  and 
admissions  contained  in  the  answer  of  the  frrantee.  that  the  con- 
veyance was  intended  only  as  a  mortgage  to  secure  the  repayment 
of  borrowed  money,  can  not  be  received  as  evidence  against  the 
grantor,  or  a  subsequent  assignee  for  the  benefit  of  creditors,  when 
the  conveyance  is  assailed  for  fraud,  on  the  ground  that  it  was  in- 
tended only  as  a  mortgage.  Banner  Land  tt  Lumber  Co.  v.  Stone- 
wall Insurance  Co.,  184. 

68.  Answer  at  cross-bill  between  co-defendants. — The  answer  of  one  de- 

fendant may  be  taken  and  considered  as  a  cross-bill,  as  against 
the  comj)lainant  in  the  original  bill  (Code,  ^  3801-02),  but  not  as 
against  another  defendant,  against  whom  it  prays  affirmative  re- 
lief;  yet,  if  the  complainant  answers  it  as  a  cross-bill,  without  ob- 
jecting to  the  irregularity,  all  objection  to  it  is  thereby  waived,  and 
the  irregularity  is  not  available  on  error.  Jonet  «t  DePras  v.  Rob- 
inson, 499. 

69.  Hearing  on  bill  and  answer. — As  against  creditors  of  the  husband 

existing  at  the  time  of  the  execution  of  a  conveyance  by  him  to  his 
wife,  the  onus  is  on  her  to  show  the  payment  of  a  valuable  consid- 
eration ;  but  an  indebtedness  on  his  part,  for  moneys  l)elonging  to 
her  statutory  estate,  by  him  received  and  converted,  or  appropri- 
ated to  his  own  uses,  is  a  valuable  consideration  ;  and  where  such 
consideration  is  set  up  in  an  answer  under  oath  to  a  bill  for  discov- 
ery, and  in  response  to  special  interrogatories  attached  to  the  bill, 
and  the  hearing  is  on  bill  and  answer  only,  the  complainant  is  not 
entitled  to  a  decree  subjecting  the  lands  to  the  satisfaction  of  bis 
debt.     Floyd  v.  Floyd,  353. 

70.  Re-ejami nation  of  witness. — It  is  irregular  to  re-examine  a  witness 

without  an  order  of  court,  the  granting  of  which  is  matter  of  dis- 
cretion with  the  chancellor ;  and  if  a  deposition  is  thus  taken  with- 
out authority  of  an  order,  it  is  discretionary  with  the  chancellor 
whether  he  will  suppress  the  deposition  or  not;  and  the  exercise 
of  this  discretion,  m  either  case,  is  not  revisable  on  error  or  ap- 
peal.    Meyer  Bros.  v.  Mitchell,  312. 

71.  Remaudment   on  reversal,  for  amendment. — When   the  chancellor 

overrules  a  demurrer  to  a  bill,  and  this  court,  on  appeal,  reverses 
his  judgment,  a  final  decree  will  not  l>e  here  rendered,  but  the 
cause  will  be  remanded,  in  order  that  the  complainant  may 
have  an  opportunity  to  amend  his  bill,  if  he  desires  to  do  so.  Junes 
V.  Mc Phillips,  314.  ' 

72.  Revision  of  chancellor's  decision  on  evidence. — The  chancellor's  de- 

cision on  a  disputed  question  of  fact,  as  on  the  question  of  notice 
vel  non,  will  not  be  disturbed  by  this  court  on  appeal,  unless  the 
record  clearly  shows  that  it  is  wrong.    Sawyers  v.  Baker,  4GI. 
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CHANGE  OF  VENUE. 

1.  Refusal  of ;  how  revimhle. — To  enable  this  court  to  revise  the  refusal 
of  an  application  for  a  change  of  venue  in  a  criminal  case  (Sess. 
Acts  1884-85,  p.  140),  the  point  must  be  duly  reserved  by  bill  of 
exceptions,  and  a  recital  of  an  exception  in  the  judgment-entry 
only  is  not  sufficient.     Jones  v.  The  State,  98. 

CHARGE  OF  COURT  TO  JURY. 

1.  Abstract  charge;  presumption  in  favor  of  judf/ment. — An   abstract 

charge  given,  which  asserts  a  correct  legal  proposition,  will  not 
work  a  reversal ;  and  when  the  bill  of  exceptions  does  not  purport 
to  set  out  all  the  evidence,  this  court  will  presume,  if  necessary  to 
support  a  charge  given,  that  there  was  evidence  justifying  it.  Lit- 
tleton V.  Clayton,  571. 

2.  Charge  as  to  law  'abhorring  subterfuge  and  evasion.^ — As  an  abstract 

proposition,  "the  law  abhors  subterfuge,  and  despises  mean 
dodges  and  evasion;"  but  a  charge,  asserting  the  proposition,  is 
not  abstract,  when  tlie  bill  of  exceptions  states  evidence  showing 
conduct  on  the  part  of  the  defendant  which  may  be  thus  char- 
acterized,    lb.  571. 

3.  Ambiguous  charge,  or  charge  reqttiring  explanation. — A  charge  re- 

quested, which  is  ambiguous,  or  tends  to  confuse  the  jury,  or  re- 
quires explanation  or  qualification,  is  properly  refused.  Railroad 
Co.  V.  Bayliss,  4^0.  , 

4.  Charge  cautioning  jury  against  prejudice  or  partiality,  or  using  dis- 

respectful language. — While  it  is  the  dutv  of  a  juror  to  discard  all 
prejudice  or  partiality,  and  to  render  a  conscientious  verdict  with- 
out regard  to  consequences;  and  while  it  may  sometimes  be 
proper,  or  even  necessary,  that  the  presiding  judge  should  impress 
upfm  tlie  jury  the  necessity  of  a  fearless  discharge  of  this  duty  ;  yet 
a  charge  requested,  assuming  that  the)'  intend  to  disregard  their 
oath  and  duty,  or  couched  in  language  otherwise  disre-spectful  to 
them,  is  properly  refused.     lb.  430. 

5.  Giving  charge  as  requested;  r%de  as  to  error  without  injury  not  appli- 

cable.— Charges  asked,  if  in  writing,  "  must  be  given  or  .refused  in 
the  terms  in  which  they  are  written"  (Code,  §  3109) ;  and  when  a 
charge  asked  is  improperly  refused,  the  doctrine  of  error  without 
injury  can  not  be  invoked,  because  the  court  had  already  given  a 
charge  asserting  substantially  the  same  legal  proposition.    76.  430. 

6.  Charges  asked  and  refused,  but  not  shown  to  be  in  writing. — The  re- 

fusal of  charges  asked,  which  are  not  shown  to  have  been  asked  in 
writing,  is  not  available  on  error.     King  v.  The  Slate,  94. 

7.  Charge  misplacing  burden  of  proof . — When  the  evidence  is  conflict- 

ing as  to  a  material  fact,  a  charge  misplacing  the  burden  of  proof 
must  work  a  reversal,  without  regard  to  the  preponderance  of  the 
evidence.     Sjnra  v.  Ilornthall  &  Co.,  137. 

8.  Charge  objectionable  for  generality,   or   calculated  to   mislead  jury. 

When  a  charge  asserts  a  correct  legal  proposition,  but  is  calculated 
to  mislead  the  jury,  or  is  objectionable  for  generality,  neither  the 
giving  nor  the  refusal  of  it  is  an  error  which  will  work  a  reversal, 
since  the  party  supposing  himself  injured  by  it  may  protect  him- 
self by  asking  an  explanatory  or  more  specific  charge.  McKleroy 
V.  Tlie  State,  95;  also,  Union  Refining  Co.  v.  Barton,  148 ;  Tesney 
V.  State,  33. 

9.  Charges  requested,  tending  to  mislead,  or  ignoring  material  facts. — A 

charge  requested,  which,  when  apjilied  to  the  evidence,  has  a  ten- 
dency to  mislead  the  jury,  or  withdraws  from  their  consideration 
any  material  fact  which  the  evidence  tends  to  establish,  is  prop- 
erly refused.     Tesney  v.  The  State,  33. 
10.  General  charge,  invading  province  of  jury. — What  is  a  reasonable 
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time  being  a  mixed  question  of  law  and  fact,  lariijiely  dependent  on 
the  particular  facts  of  each  case,  must  ahvavB  be  8ubnutte<I  to  the 
jury,  under  appropriate  instructions ;  and  when  the  testimony  is 
not  clear,  and  free  from  conflict  on  material  points,  a  general 
charge  in  favor  of  either  party  is  an  invasion  of  the  province  of  the 
jury.     Insurance  Coinimnun  v.   Felrath,  19^. 

11.  Same. — Where  the  plaintiff  claims  the  money  in  controversy  under 

a  deed  of  gift  from  her  husband,  which  is  assailed  on  the  ground 
of  fraud  in  fact,  the  is.xuo  of  fraud  rel  non  is  a  <|uestion  for  the  jury, 
and  a  general  charge  in  favor  of  the  defendant  is  an  invasion  of 
their  province.     Seals  r.  Ilollotray's  Adm'r,  344. 

12.  Province  of  court   and  jury,    as   to   meaning  of  forged  instrument. 

While  it  is  the  province  and  duty  of  the  court  to  interpret  and  con- 
strue writings,  and  to  instruct  the  jury  as  to  their  legal  meaning 
and  effect ;  yet  the  writing  alleged  to  have  been  forged  Ijeing  appa- 
rently signed  (r.  W.  ^fcGoH■e,  y{h\ch  the  indictment  alleged  meant 
and  was  intended  for  (i.  W.  McGotren,  a  charge  instructing  the 
jury  that  the  order  "purports  to  l>e  signe<i  by  G.  W.  McGowen"  is 
an  invasion  of  their  province.     Bat/singer  v.  The  State,  Ct. 

13.  General  exception  to  cfuirges  given  or  refused. — A  general  exception 

to  several  charges  given  can  not  be  sustained,  unless  each  one  of 
them  is  erroneous ;  nor  can  a  general  exception  to  the  refusal  of 
several  charges  asked  be  sustained,  unless  each  one  of  them  as- 
serts a  correct  legal  proposition,  which  is  applicable  to  the  evi- 
dence.    Bedwell  v.  BedtveU,  oS7. 

CODE  OF  ALABAMA. 

1.  Statutes  omitted  from  Code.     Sawyers  r.  Baker,  38 1. 

2.  f)  164.     Official  bonds  of  county  olficers.     State  v.  Flinn,  100. 

3.  \  410.     Stub-book  kept  by  tax-collector.     Britton  v.  State,  SOg. 

4.  \  AM.     Abstract-book  kent  by  probate  judge.     Britton  v.  State, iOg. 

5.  ^^  652-54.     Special  and  adjourned  terms  of  Circuit  Courts.     Martin 

V.  State,  1. 

6.  ^  768.     Apj)ointment  of  constable.     Street  v.  McClrrkin,  580. 

7.  4  1500.     Special  exemption  from  road  duty.     Lenin  r.  State,  45. 

8.  kk  1699,  1700.     Duties  of  railroad  engineers,  and  liability  of  com- 

pany for  injuries  to  persons  or  property.  Railroad 
Co.  V.  Bayliss,  429;  Railroad  Co.  v.  Carloss,  44^i 
Clements  r.  Railroad  Co.,  5S3. 

9.  §2121.     Statute  of  frauds.     Martin  v.  Blanchett,  S88 ;  Coleman  A- 

Carroll  r.  Hatcher  i(-  Brannon,  211. 

10.  §  2138.     Contracts  made  on  Sundav.     TanifAin  r  Still's  Adm'r,  374. 

11.  §2185.     Naked  trusts.     Gosson  v.Ladd,  f2S;  ]Vehbr.Crauford,440. 

12.  §  2349.     Grant  of  administration.     Bnrclift  v.  Treece,  528. 

13.  §2414.     Revocation  of  letters  of  administration.     Watson  v.  Glover, 

323. 

14.  §  2432.     Administrator's  note,  given  for  debt  of  estate.     McCaUey 

V.  Wilhnrn  d-  Co.,  547. 

15.  §  2568.     Filing  claims  against  insolvent  estate.     Cnnningham  v. 

Lindsay,  510. 

16.  §§  2637-40.     Foreign  administrators.     Hard  if t  v.  Treece,  528. 

17.  §  2709.     Contracts  between  husband  wife.     Harden  v.  Darwin  & 

Pulley,  473. 

18.  §2711.     Wife's  statutory  estate ;  for  what  debts  liable.     Grantham 

r.  Payne,  584. 

19.  §§  2715-16.    Riglit  of  dower,  as  affected  by  separate  estate.    Lee  v. 

Lee,  412. 

20.  §2831.     Declaration  and  claim  of  exemption.     Todd  r.  McCrO' 

vey,  4/^8. 
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21.  §§2834,2842.     Claim  of  exemption;  where  filed.     Todd  v.  McCra- 

vey,  468. 

22.  §§  2846-48.     Waiver  of  exemptions.     Knox  v.  Wilson,  309;  Wagnon 

V.  Kecnan,  519. 

23.  §§2877-81.     Redemption  of  real  estate.     Holden  v.  Rison  <fc  Co., 

515 ;  Seals  v.  Fheiffer  &  Co.,  278;  Caldwell  v.  Smith, 
157. 

24.  §  2890.    Who  may  sue  as  party  really  interested.    Insurance  Com- 

panies V.  Felrath,  195. 

25.  §  2911.     Discontinuance    in    action    against    several    defendants. 

Slade  V.  Street,  576. 

26.  §  2997.     Plea  of  tender.     Caldwell  v.  Smith,  157. 

27.  §  3018.     Struck  jury.     Railroad  Co.  v.  Thompson,  44^. 

28.  §  3043.     Certificate  of  register  of  land-office.    Bonner  v.  Phillips, 

427. 

29.  §  3058.     Competency  of  party  as  witness,  in  actions  by  or  against 

administrators.     McDonald  v.  Jacobs,  524. 

30.  §  3109.     Charges  to  jury.     Railroad  Co.  v.  Bayiiss,  429. 

31.  §3121.     Appeals  from  justice's  court.     Littleton  v.  Clayton,  571. 

32.  §§  3124,  3129.     Costs  and  damages.    Baker  v.  Keith,  544. 

33.  §  3156.     Amendment  by  striking  out  parties.     Caldwell  v.  Smith, 

157. 

34.  §  3173.     Failure  to  issue  execution  for  ten  years.     Perkins,  Living- 

ston &  Post  V.  Brierfield  Iron  &  Coal  Co.,  403. 

35.  §  3210.     Lien  of  execution,  and  how  continued.     Ih.  403. 

36.  §  3219.     Garnishment  in    pending    action.     Seals  v.   Holloway's 

Adm'r,  344. 

37.  §3240.     Partial  payment  avoiding  statute  of  limitations.     Grimball 

V.  Mastin,  554. 

38.  §3242.     Fraud  avoiding  statute  of  limitations.  Proskauer  v.  People's 

Savings  Bank,  257. 

39.  §3286-7.     Advances  to  make  crop.  Hamilton  v.  Maas&  Brother,  283. 

40.  §3302.     Summons  to  claimant,  in  garnishment  case.     Nat.  Com. 

Bank  v.  Miller  &  Co. ,  168. 

41.  §3341.     Statutory  claim  suit.     Graham  v.  Hughes,  590. 

42.  §§3467-72.     Landlord's  lien,  and  remedy  by  attachment.     Hamilton 

V.  Maas  &  Brother,   283;    Gunter   v.    DuBose,   326; 
Thompson  v.  Powell,  391. 

43.  §  3647.     Execution  issued  by  justice  of  the  peace,  sent  into  another 

county.     Street  v.  McClerkin,  580. 

44.  §3654.     Cerijorari  to  justice's  judgment.    Grantham  v.  Payne,  584. 

45.  §§  3696-7.     Forcible  entry,  and  unlawful  detainer.     Littleton  v.  Clay- 

ton, 571;  King  v.  Boiling,  594. 

46.  §  3705.    Three  years  possession,  as  bar  to  such  action.    King  v. 

Boiling,  59%. 

47.  §  3735.     Requiring  bond  of  trustee.    Jones  v.  McPhillips,  315. 

48.  §  3754.     Parties  to  suit  on  joint  demand.     Fulgham  v.  Herstein,  496. 

49.  §§  3801-02.     Answer  as  cross-bill.     Jones  &  De  Pras  v.  Robinson,  499. 
60.  §§  3870-76.     Summary  execution  on  injunction  bond.     McCalley  v. 

Wilhnrn  <k  Co.,549. 

51.  §§  3882-86.    Creditor's  bill  for  discovery,  and  relief  against  fraud. 

Floyd  V.  Floyd,  353;  Seals  v.  Fheiffer  &  Co.,  278. 

52.  §  3908.     Personal   decree  on  foreclosure  of  mortgage.     McCall  v. 

Rogers,  349. 

53.  §  3925.     When  appeal  is  returnable.     Webb  v.  Robbins,  176. 

54.  §  3998.    Warrant  of  arrest  on  verdict  of  coroner's  jury.    Boynton 

V.  State,  29. 

55.  §  4003.    Inquest  held  by  justice  as  coroner.     Boynton  v.  State,  29. 

56.  §4185.     Bigamy.     Parker  v.  State,  47. 

57.  §§  4207,  4209.     Gaming.     Chambers  v.  State,  80. 
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5<.  §  4266.  Embezzlement  by  tax-collector.     Britton  v.  State,  tOt. 

59.  ^  4325.  Enticing  servant  or  apprentice.     Dritcol  v.  State,  84. 

60.  k  4408.  Malicious  injury  to  animalH.     Busby  r.  State,  66. 

61.  ^  -1417.  Trespa-ss  to  realtv.     Pippen  v.  State,  81. 

62.  k  4693.  Justices  sitting  together.     Boynton  r.  State,  29. 

63.  §  4739.  Organization  of  jury  at  special  term.     Martin  v.  State,  1. 

64.  ^  4874.  Special  venire  in  capital  cases.     Martin  v.  State,  1;  De 

Arman  v.  State,  J;  Jackson  v.  State,  18. 

65.  ^4881.     Competency  of  juror.     Jnckton  v.  State,  18. 

66.  ^4900.     Abusive  words  in  extenuation.     Prior  r.  State,  56. 

67.  Forms  of  indictment*.     Parker  r.  State,  4"^;  Bay  ginger  v.  State,  63; 

Britton  V.  State,  202. 

COMMON  CARRIERS.     See  Railroads. 
CONCEALED  WEAPONS.    See  Criminal  Law,  13. 
CONFLICT  OF  LAWS. 

1.  Exemption;  by  what  law  determined,  and  value  in  1867. — As  against 

the  claims  of  creditors,  the  extent  and  amount  of  exemptions  are 
to  be  determined  by  the  law  which  was  of  force  when  their  debts 
were  created  ;  and  under  the  laws  which  were  of  force  prior  to  the 
19th  February,  1867,  a  debt  of  money  in  the  hands  of  a  garnishee 
could  not  be  claimed  as  exempt.     Todd  v.  McCravey's  Adm'r,469. 

2.  Foreign  grant  of  administration. — If  the  deceased  plaintiff  was  in 

fact  domiciled  in  another  State  at  the  time  of  his  death,  and  letters 
of  administration  are  there  granted  on  his  estate,  the  foreign  ad- 
ministrator thereby  ac<iuires  no  title  to  the  assets  here,  nor  any 
right  to  revive  and  prosecute  the  suit,  without  a  compliance  with 
statutory  provisions  (Code,  §§  2637-40) ;  and  any  arrangement  be- 
tween him  and  the  distributees,  for  the  collection  and  distribution 
of  the  estate,  can  not  bar  the  further  pro8e<;ution  of  the  action  by 
the  administrator  appointed  here.     Barclift  v.  Treece,  528. 

CONSTABLE. 

1.  Sale  by  constable;  irregularities  not  rendering  void. — A  sale  under 
execution  by  a  special  constable,  whose  appointment  was  unau- 
thorized (Code,  ^  768),  is  not  void;  and  though  it  is  irregular,  if 
made  in  a  precinct  and  county  other  than  that  of  the  defendant's 
residence  (Code,  ^  3637),  it  is  not  void.     Street  v.  McCUrkin,  580. 

CONSTITUTIONAL  LAW. 

1.  Dissolution  of  municipal  corporation;   effect  on  existing  debts  and 

liabilities. — ^The  act  of  the  General  Assembly  approved  December 
11th,  1882,  entitled  "An  act  to  vacate  and  annul  the  charter,  and 
to  dissolve  the  corporation  of  the  city  of  Selma,  and  to  provide  for 
the  application  of  the  assets  to  the  payment  of  the  debts  thereof " 
(Sess.  Acts  1882-3,  pp.  221-32),  operated  a  dissolution  of  said 
municipal  cori>oration,  and  withdrew  from  it  all  governmental 
power,  except  so  far  as  the  continued  exercise  of  such  power  was 
thereby  specially  authorized ;  but,  as  to  the  debts  and  liabilities 
then  existing  against  said  coq>oration,  said  act  was  without  any 
legal  operation  whatever,  their  obligation  being  neither  extin- 
guishea  nor  lessened  thereby.     Amy  l-Co.  v.  Selma,  103. 

2.  Same  ;   appointment  of  trustees  for  administration   of  assets,   with 

power  to  file  bill  in  equity. — Said  act  is  not  objectionable,  in  author- 
izing the  appointment  of  commissioners  by  the  eovemor,  and  con- 
ferring on  them  power  to  take  charge  of  and  collect  the  assets  of 
the  dissolved  corporation,  and  apply  them  as  by  law  required ; 
41 
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nor  in  authorizing  said  commissioners  to  file  a  bill  in  the  City  Court 
of  Selraa,  for  the  instructions  and  protection  of  said  court  in  the 
performance  and  discharge  of  their  duties ;  nor  in  conferring  juris- 
diction of  the  case  on  that  court,  nor  in  the  mode  of  procedure 
prescribed.     Tb.  103. 

3.  Same;  effect  of  act  in  taking  governmental  power  from  people. — Said 

act  does  not  contemplate  a  deprivation,  permanent  or  temporary, 
of  the  people  residing  within  the  territorial  limits  of  said  corpora- 
tion, of  the  power  of  local  government  as  they  had  been  accus- 
tomed to  exercise  it,  nor  a  suspension  or  cessation  of  such  govern- 
ment for  any  appreciable  period  of  time ;  but,  on  the  contrary, 
plainly  contemplates  the  creation  of  another  municipal  corpora- 
lion,  to' which  substantially  the  same  people  and  the  same  territory 
would  be  subject.     lb.  103. 

4.  Same  ;  subsequent  act  creating  new  corporation  as  successor. — The 

subsequent  act  approved  February  17th,  1883,  entitled  "An  act  to 
incorporate  the  inhabitants  and  territory  formerly  embraced  within 
the  corporate  limits  of  the  municipal  corporation  (since  dissolved) 
styled  the  City  of  Selma,  and  to  establish  a  local  government 
therefor"  (Sess.  Acts  1882-3,  pp.  396-432),  is  an  execution  of  the 
intent  manifested  by  said  prior  act,  and  a  re-organization  of  the 
same  corporators  and  substantially  the  same  territory ;  and  said 
new  corporation,  as  the  successor  of  the  old,  is  bound  to  the  pay- 
ment of  its  debts,  and  the  satisfaction  of  its  liabilities.     lb.  104. 

5.  Former  jeopardy. — When  a  judgment  of  conviction  in  a  criminal 

case  has  been  arrested,  set  aside,  or  reversed  on  error  or  appeal, 
at  the  instance  of  the  defendant,  it  can  not  be  pleaded  in  bar  of 
another  prosecution  for  the  sanie  offense,  such  action  on  his  part 
being  regarded  as  an  express  w  aiver  of  his  constitutional  privilege 
not  to  be  placed  in  jeopardy  a  second  time.     Morrisette  v.  State,  71. 

6.  General  Assembly;  length  of  session  under  constitutional  provisions. 

The  constitutional  provision  limiting  the  sessions  of  the  General 
Assembly  to  fifty  days  (Art.  IV,  §  5)  has  been  construed  by  suc- 
cessive legislatures  to  mean  fifty  legislative  working  days,  exclud- 
ing Sundays  and  other  days  on  which,  by  concurrent  resolution, 
the  two  houses  do  not  sit ;  and  the  court  adopts  this  construction, 
Moog  V.  Randolph,  597;  Sayre  v.  Pollard,  60S. 

7.  Judicial  notice  of  legislatire  journals.— The  courts  take  judicial  no- 

tice of  the  journals  kept  by  the  two  houses  of  the  General  Assem- 
bly, and  are  authorized  to  seach  them  for  the  purpose  of  ascer- 
taining whether  a  particular  statute,  included  in  the  printed 
volume  published  by  authority,  was  enacted  in  accordance  with 
the  forms  prescribed  by  constitutional  provision.     lb.  597,  60S. 

8.  Variance  betrveen  approved  (or  enrolled)  and  original  bill. — A  mate- 

rial variance,  in  substance  and  legal  eff'ect,  between  the  enrolled 
bill  which  was  signed  by  the  governor,  and  the  bill  which  actually 
passed  the  General  Assembly,  as  shown  by  the  journals  of  the 
two  houses,  is  fatal  to  the  validity  of  the  enactment  as  a  law. 
lb.  597,  60S. 

9.  Same;  Revenue  Law  of  Feb.  23d,  1SS3. — The  revenue  law  approved 

February  23d,  1883,  as  signed  by  the  governor,  imposed  a  tax  on 
"  all  money  loaned  and  solvent  credits,  or  credits  of  value"  (Sess. 
Acts  1882-3,  p.  71,  ^  5,  subd.  7),  without  any  deduction  of  the  tax- 
payer's indebtedness,  while  the  bill  which  actually  passed  the 
two  houses  of  the  General  Assembly,  as  shown  by  their  journals, 
contained  a  clause  expressly  authorizing  such  deduction,  and  taxing 
the  surplus  only;  and  this  variance  destroys  the  validity  of  the 
entire  enactment.  (Stonk,  J.,  doubting.)  Moog  v.  Randolph,  597. 
10.  Same. — In  the  act  providing  for  the  assessment  and  collection  of 
taxes,  and  defining  the  duties  of  the  officers  engaged  in  the  assess- 


INDEX.  643 

CONSTITUTIONAL.  LA  W—C'on</«««'(/. 

raent  and  collection,  approved  February  23d,  1883,  the  57th  sec- 
tion, as  approved  by  the  governor,  re<iuire  the  tax-collectf>r  to  give 
notice  of  his  appointments  in  each  precinct,  by  publication  in  a 
new8pai>er,  "or  by  bills  posted  at  five  or  more  public  places," 
while  said  section  of  the  bill  passed  by  the  (ieneral  Assembly,  as 
shown  by  the  journals  of  the  two  houses,  re<iuired  notice  by  pub- 
lication "a/i</  by  bills  posted,"  &c. ;  an<l  this  variance  destroys 
the  validitv  of  the  entire  enactment.  (St«>nk.  .1.,  doubting.) 
Sayre  v.  Pollard,  60S. 

CONTINUANCE. 

1.  Application  for  continuance,  uml  a<lvii»sion  as  to  tentimony  oj  ab»enl 

iritness;  what  is  revisable. — Applications  for  a  continuance,  or  re- 
(juiring  an  admission  as  to  the  alleged  testimony  of  an  absent  wit- 
ness, are  addressed  to  the  discretion  of  the  trial  court,  and  its 
action  is  not  revisable  on  error  or  appeal.  De  Arman  v.  The 
Slate,  10. 

2.  Efjuitable  relief  against  judgment  at  law;  refusal  of  continuance  on 

account  of  sickyiess. — An  application  for  a  continuance  is  addressed 
U)  the  discretion  of  the  primary  court,  and  its  refusal  is  neither  re- 
visable on  error  or  appeal,  nor  ground  for  ecjuitable  relief  against 
the  judgment ;  consenuently,  the  defendant  can  not  obtain  equi- 
table relief  against  the  judgment  on  the  ground  that  he  was  pre- 
vented by  sickness  from  attending  and  making  defense  at  the  trial 
term,  when  it  appears  that  his  attorney  asked  a  continuance  on 
that  ground,  and  the  court  refused  it.     Campbell  v.  White,  S97. 

CONTRACTS. 

1.  Distinction  between  express  and  implied  contracts.. — Express  and 

implied  contracts  are  alike  founded  on  the  actual  agreement  of  the 
parties,  and  the  only  distinction  between  them  lies  in  the  mode  of 
proof.     City  Council  V.  Water  Works  Co.,  248. 

2.  Contract  with  corporation  for  supplying  water  for  use  against  fire. 

Plaintiff"  having  undertaken,by  special  contract,  to  supply  defend- 
ant, a  municipal  corporation,  through  fire-plugs,  or  hytlrants,  with 
water  for  use  in  the  extinguishment  of  fires,  for  which  defendant 
agreed  to  pay  a  specified  price  per  j'ear,  in  monthly  installments, 
for  each  hydrant ;  a  recovery  may  be  had  for  the  agreed  price, 
whether  any  water  was  actually  used  by  the  defendant  or  not,  if 
plaintiff'  kept  on  hand  water  of  suitable  quality,  and  in  quantity 
sutfii'ient  for  the  prescribed  uses.     Jb.  24S. 

3.  Same;  use  of  water  after  termination  of  contract. — If  the  defendant 

continue<l,  after  the  termination  of  such  special  contract,  to  use 
the  water  in  the  same  manner,  and  for  the  same  purposes  as  be- 
fore, without  giving  notice  of  an  intention  not  to  suDmit  to  the 
same  terms  and  conditions,  the  law  would  imply  a  promise  to  pay 
the  same  price  fixed  l)y  the  special  contract ;  and  a  resolution 
atlopted  by  the  defendant,  a  copy  of  which  was  served  on  the 
plaintiff",  neither  admitting  nor  denying  the  8i)ecial  contract,  but 
ol>jecting  to  the  quality  and  quantity  of  the  water  furnished,  and 
declaring  that  nothing  would  be  paid  for  the  water  used  until  these 
defects  were  remedied,  does  not  rebut  this  implication,  when  it  ap- 
pears that  the  defendant  continued  to  use  the  water  as  l)efore. 
lb.  248. 

4.  Promise  to  one  person,  for  benefit  of  another.. — When  a  person  has  in 

his  hands  money  belonging  to  another,  or  owes  him  a  debt  pre- 
viously contracted,  a  request  by  the  creditor  that  he  will  pay  the 
money,  or  any  part  of  it,  to  a  third  person  to  whom  he  is  indebted, 
or  a  written  o'nler  to  that  effect,  without  any  present  valuable  con- 
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sideration,  does  not  chansre  the  ownership  of  the  debt  or  money, 
and  will  not  support  an  action  by  such  third  person  to  recover  it ; 
but,  where  the  purchaser  of  goods  agrees,  at  the  time  of  the  sale, 
to  pay  the  purchase-money  by  satisfying  debts  due  from  the  ven- 
dor to  third  persons,  the  promise  enures  to  the  benefit  of  those 
third  persons,  is  supported  by  a  valuable  consideration  which  takes 
the  case  out  of  the  statute  of  frauds,  and  may  be  enforced  by  them 
by  action  in  their  own  name ;  and  a  creditor  of  the  vendor  can 
not,  by  garnishment  sued  out  before  their  acceptance  of  the 
promise,  intercept  the  money  as  belonging  to  their  debtor.  Cole- 
man d*  Carroll  v.  Hatcher  <&  Brannon,  217. 

5.  Contract  for  performance,  of  pergonal  services;  discharge  before  expi- 

ration of  term;  offer  of  continued  employment  at  less  wages. — When 
a  person  is  employed  for  a  specified  term,  at  stipulated  monthly 
wages,  and  is  discliarged  before  the  expiration  of  the  term,  his  ac- 
ceptance of  continued  service  at  less  wages  would  be  a  modifica- 
tion of  the  original  contract,  and  an  abandonment  of  any  claim  to 
more ;  consequently,  his  rejection  of  the  offer  neither  prejudices 
his  right  of  action,  nor  reduces  the  amount  of  his  recovery.  Peo- 
ple's Co-operative  Association  v.  Lloyd,  SS7. 

6.  Contract  between  manufacturing  company  and  agent  for  sale  of  goods, 

construed;  rights  and  duties  of  respective  parties. — Under  an  execu- 
tory contract  between  a  private  corporation,  engaged  in  the  busi- 
ness of  refining  cotton-seed  oil  at  Montgomery,  Alabama,  and  an 
agent  employed  to  introduce  and  establish  a  market  for  the  sale  of 
its  oils  in  Georgia ;  by  which  it  was  stipulated  that,  for  three 
years,  the  agent  was  to  have  the  sole  right  of  selling  the  company's 
oils  in  Georgia,  through  himself  and  his  sub-agents,  was  to  pay 
the  expenses  of  himself  and  his  agents,  was  to  receive  as  compen- 
sation ten  per  cent,  of  the  amount  of  his  sales,  and  was  to  be  sub- 
ject to  the  orders  of  the  company ;  held,  that  the  company  was 
necessarily  bound,  in  the  exercise  of  good  faith  in  carrying  out 
the  objects  and  purposes  of  the  contract,  to  furnish  the  oils  with 
which  to  fill  the  agent's  contracts ;  that  its  orders,  to  which  the 
agent  was  subject,  related  to  the  matter  of  making  sales,  the  mode 
and  manner  of  delivery  and  payment,  and  the  price  to  be  charged 
for  the  oils ;  that  these  orders  were  to  be  given  in  good  faith,  in 
honest  promotion  of  the  common  undertaking;  and  that,  in  regu- 
lating the  price,  the  company  was  neither  required  to  sell  its  oils 
at  a  loss,  nor  authorized  to  raise  the  price  above  a  fairly  remunera- 
tive profit,  which  would  defeat  or  substantially  hinder  sales,  in 
order  to  get  rid  of  the  agency.     Union  Refining  Co.  v.  Barton,  148. 

7.  Same ;  subsequent  order  as  to  sales  for  cash  or  on  credit. — A  letter 

written  by  the  company  to  the  agent,  a  few  months  after  the  in- 
ception of  the  contract,  saying,  "In  all  cases,  have  buyers  remit 
by  post-office  order,  if  possible,  on  delivery,  as  we  prefer  it  in  all 
cases,  and  do  not  mention  thirty  days  acceptance,  except  in  ex- 
treme cases,  and  be  sure  they  are  all  good  men," — is  not  a  modifi- 
cation of  the  contract,  but  a  reasonable  order,  to  which  the  agent 
was  bound  to  conform  in  making  future  sale^  ;  and  it  authorized 
him  to  sell  on  thirty  days  time,  only  w'hen  such  indulgence  was 
necessary  to  effect  a  sale,  and  only  to  solvent  purchasers.     lb.  148. 

8.  Same;  revocation  of  license  to  sell  on  credit. — The  agent  objecting 

to  this  restriction,  as  not  authorize<l  by  the  contract,  and  replying 
that  he  did  not  guaranty  any  sales  made  on  credit;  a  letter  then 
written  to  him  by  the  company,  saying,  "  Henceforth  you  are  not 
authorized  to  sell  bills  that  you  do  not  guaranty,"  is  a  revocation 
of  the  former  license  to  sell' on  thirty  days  time  to  solvent  pur- 
chasers, and  takes  away  the  agent's  right"to  sell  on  credit  without 
becoming  himself  the  guarantor  of  the  bills.     lb.  148. 


INDEX.  645 

CONTRACTS— Continued. 

9.  Sunday  contracts;  loan  or  deposit  of  money. — A  loan  of  money  on 
Sunday  is  vuid  as  a  contract,  unless  brought  within  some  one  of 
the  statutory  exceptions  (Cotle,  §  2138);  but,  when  money  is  de- 
posited on  that  day,  not  for  use,  but  for  safe-keeping,  the  liability 
of  the  person  receiving  it  dates  only  fr(»m  his  subsequent  conver- 
sion, or  his  failure  or  refusal  t<i  return  it  on  demand  ;  and  the  de- 
positor may  waive  the  tort,  and  maintain  an  action  for  u)one>-  had 
and  received,  although  the  deposit  was  made  on  Sunday.  Tawp- 
Un  V.  Still's  Adm'r,  S74. 

10.  Raffle,  or  lottery;  when  winner  may  recover  from  bailee. — The  winner 

at  a  raffle  can  not  maintain  an  action  against  the  |)er8on  who  has 
the  possession  of  the  articlf,  until  there  has  been  a  constructive 
delivery  to  him,  bv  which  the  legal  title  would  be  vested,  and  all 
inquiry  into  the  ilfegality  of  the  transaction  would  l)e  i)re<'luded; 
but,  if  the  defendant,  hohling  possession  as  bailee  for  the  winner, 
denies  plaintifT-s  right  to  recover  because  he  does  not  produce  the 
winning  ticket,  plaintifT  is  entitled  to  recover  on  proof  of  the  loss 
of  the  ticket  and  his  ownership  of  it.     Koppersmith  v.  Nassano,  S85. 

11.  Subsequent  promise  to  pay  debt  already  barred. — A  debt  which  is 

barred  by  the  statute  of  limitations,  is  a  sufficient  consideration  to 
support  a  subsequent  promise  to  pay  it,  if  such  promise  is  ex- 
pressed as  required  by  the  statute ;  and  a  debt  of  the  ancestor, 
which  is  a  charge  on  his  lands,  though  barred  by  the  statute  of 
limitations,  will  support  a  subsequent  promise  to  pay  by  the  heirs 
or  devisees.     Grimball  v.  Mastin,  55S. 

CORONER. 

1.  Warrant  of  arrest,  founded  on  coroner's  inquest;  justice  of  the  peace 
acting  as  coroner. — A  warrant  of  arrest  may  l>e  issued  on  the  ver- 
dict of  a  coroner's  jury  (Code,  ^  3998),  and  a  justice  of  the  i>eace 
may  act  as  coroner  when  that  officer  "is  absent  from  the  county, 
or  'unal)le  to  act"  (76.  {  4003) ;  and  when  an  inquest  is  held  by  a 
justice  as  coroner,  a  warrant  of  arrest  founded  on  the  verdict  will 
support  the  jurisdiction  of  a  committing  magistrate,  when  collat- 
erally assailed,  no  objection  having  l)een  raise<l  to  the  proceedings 
by  motion  to  qua.sh  or  otherwise,  although  it  is  not  affirmatively 
shown  that  the  coroner  was  absent,  or  unable  to  act.  Boynton  v. 
The  State,  29. 

CORPORATION. 

1.  Dissolution  of  municipal  corporation;  effect  on  existing  debts  and  lia- 
bilities.— The  act  of  the  General  Assembly  approved  December 
11th,  18><2,  entitled  ".\n  act  to  vacate  and  annul  the  charter,  and 
to  dissolve  the  corporation  of  the  city  of  Selma,  and  to  provide  for 
the  application  of  the  assets  to  the  payment  of  the  debts  thereof" 
(Sess.  Acts  1882-3,  pp.  221-32),  operated  a  dissolution  of  said  mu- 
nicipal corporation,  and  with(lrew  from  it  all  governmental  power, 
except  so  far  as  the  continued  exercise  of  such  power  was  thereby 
specially  authorized  ;  but,  as  to  the  debts  and  liabilities  then  ex- 
isting against  said  corporation,  said  act  was  without  any  legal 
operation  whatever,  their  obligation  being  neither  extinguished 
nor  lessened  thereby.     Amy  <.i-  Co.  v.  Selma,  lOS. 

S.  Same  ;  appointment  of  trustees  for  administration  of  assets,  with 
power  to  file  bill  in  equity. — Said  act  is  not  objectionable,  in  author- 
izing the  appoint ment'of  conmiissioners  by  the  governor,  and  con- 
ferring on  them  the  jiower  to  take  charge  of  and  collect  the  assets 
of  the  dissolved  corporation,  and  apply  them  as  by  law  reipiired; 
nor  in  authorizing  said  commissioners  to  file  a  bill  in  equity  in  the 
City  Court  of  Selma,  for  the  instructions  and  protection  of  said 
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court  in  the  performance  and  discharge  of  their  duties ;  nor  in 
conferring  jurisdiction  of  the  case  on  that  court,  nor  in  the  mode 
of  procedure  prescribed.        Ih.  103. 

3.  Same;  effect  of  act  in  taking  governmental  power  from  people. — Said 

act  does  not  contemplate  a  deprivation,  permanent  or  temporary, 
of  the  people  residing  within  the  territorial  limits  of  said  corpora- 
tion, of  the  power  of  local  government  as  they  had  been  accus- 
tomed to  exercise  it,  nor  a  suspension  or  cessation  of  such  govern- 
ment for  any  appreciable  period  of  time :  but,  on  the  contrary, 
plainly  contemplates  the  creation  of  another  municipal  corporation, 
to  which  substantially  the  same  people  and  the  same  territory 
would  be  subject.     lb.  103. 

4.  Same;  subsequent  act  creating  new  corporation  as   sticcessor. — The 

subsequent  act  approved  February  17th,  1883,  entitled  "An  act  to 
incorporate  the  inliabitants  and  territory  formerly  embraced  with- 
in the  corporate  limits  of  the  municipal  corporation  (since  dis- 
solved) styled  the  City  of  Sehna,  and  to  establish  a  local  govern- 
ment therefor"  (Sess.  Acts  1882-3,  pp.  396-432),  is  an  execution 
of  the  intent  manifested  by  said  prior  act,  and  a  re-organization  of 
the  same  corporators  and  substantially  the  same  territory ;  and 
said  new  corporation,  as  the  successor  of  the  old,  is  bound  to  the 
payment  of  its  debts,  and  the  satisfaction  of  its  liabilities.  76. 103. 

5.  Same;  parties  to  bill. — The  new  corporation  being  bound  to  pay  the 

debts  and  liabilities  of  its  predecessor,  it  is  a  necessary  party  to  a 
bill  filed  by  the  statutory  commissioners  under  the  provisions  of 
said  prior  act  under  which  they  were  appointed.     lb.  103. 

6.  Same;  action  against  neiv  corporation,  on  judgment  against  predeces- 

sor.— An  action  at  law-  may  be  maintained  against  said  new  cor- 
poration, as  the  successor  of  the  former,  on  a  judgment  recovered 
against  the  former  before  dissolution.     lb.  103. 

COSTS. 

1.  In  actions  for  torts,  and  appeals  from  magistrates. — In  an  action  to 
recover  damages  for  a  tort,  if  the  plaintiff  does  not  recover  more 
than  twenty  dollars,  he  can  recover  no  more  costs  than  damages, 
in  the  absence  of  a  certificate  by  the  presiding  judge  that  he  ought 
to  have  recovered  more  (Code,  §  3129) ;  but  this  provision  does 
not  apply  to  actions  commenced  in  a  justice's  court,  and  removed 
by  appeal  or  certiorari  into  the  Circuit  Court,  as  to  which  special 
provision  is  made  for  the  taxation  or  apportionment  of  the  costs 
(Code,  §  3124).     Baker  v.  Keith,  544- 

COURT,  CIRCUIT. 

1.  Special  and  adjourned  terms;  order  setting  day  for  trial. — Where  the 
record  shows  that  the  trial  was  had  at  an  extra  term  of  the  court, 
which  was  called  and  held  in  strict  conformity  witli  the  statutory 
provisions  regulating  both  special  and  adjourned  terms  (Code, 
§§  652,  654;  Sess.  Acts  1874-5,  p.  201 ;  lb.  1875-76,  p.  210),  and  on 
the  day  specified  in  the  orders  calling  said  extra  term ;  it  is  no 
objection  to  the  regularity  of  the  proceedings,  that  the  Order  fixing 
the  day  for  trial  was  n)ade  on  the  day  before  the  final  adjournment 
of  the  regular  term,  while  the  order  for  the  adjourned  term  was 
not  made  until  the  next  day,  and  just  before  the  adjournment;  nor 
is  it  necessary  that  an  order  should  be  made  at  said  extra  term, 
setting  a  day  for  the  trial.     Martin  v.  The  State,  1. 

COURT,  PROBATE. 

1,  Jurisdiction,  in  matter  of  probate  of  wills.     Acklen  v.  Goodman,  521. 

2.  Same,  in  grant  of  administration.     Barclift  v.  Treece,  528. 


INDEX.  647 

COURT,  SUPREME. 

1.  Conclnsiveness  of  decision  on  lower  court. — A  decision  of  the  Su- 

preme Court,  duly  entere«l  of  record,  and  proi)erly  certified  to  the 
court  from  which  the  appeal  was  taken,  is  conclusive  on  that  court, 
and  can  not  be  there  assailed  on  account  of  errors  or  defects  which 
do  not  render  it  void  on  its  face ;  the  only  remedy  being  by  peti- 
tion, or  other  appropriate  proceeding,  in  the  Supreme  Court.  Don- 
nell  V.  Hamilton,  GIO. 

2.  Power  over  judgment  after  expiration  of  term. — The  Supreme  Court 

can  not  set  aside  a  judgment  or  decree  rendered  by  it,  after  the  ex- 
piration of  the  term  at  which  it  was  rendered,  unless  the  same  is 
void  on  its  face.     1  b.  GIO. 

3.  Special  court. — When  two  of  the  justices  of  the  Supreme  Court  are 

disqualified  to  sit  in  a  cause,  the  parties  may  consent,  by  agree- 
ment entered  of  record,  that  the  case  shall  be  submitted  to  the 
decision  of  the  remaining  justice,  and  that  his  decision  shall  be 
entered  up  as  the  decision  of  the  court;  or  that  two  attorneys  of 
the  court,  named  in  the  agreement,  shall  be  associated  with  him, 
and  that  the  decision  of  the  three,  or  a  majority  of  them,  shall  be 
entered  up  as  the  judgment  of  the  court ;  and  If  one  of  the  attor- 
neys so  selected  dies  before  judgment  is  rendered,  the  decision  of 
the  justice  and  the  surviving  attorney,  afterwards  rendered,  and 
regularly  entered  up  as  the  judgment  of  the  Supreme  Court,  is 
valid  and  binding  on  the  parties,  and  can  neither  be  assailed  in 
the  court  below,  to  which  the  cause  is  remanded  by  judgment  and 
certificate  regular  on  their  face,  nor  in  the  Supreme  Court  after 
the  expiration  of  tlie  term  at  which  it  is  regularly  entered. 
lb.  610. 

CRIMINAL  LAW. 

Arrest,  and  Bail  :  Preliminary  Examination. 

1.  Warrant  of  arrest,  founded  on  coroner's  inquest;  justice  of  the  peace 

acting  as  coroner. — A  warrant  of  arre.«t  may  be  issued  on  the  ver- 
dict of  a  coroner's  jury  (Code,  ^  3998),  and  a  justice  of  the  peace 
may  act  as  coroner  when  that  officer ''is  absent  from  the  county, 
or  unable  to  act  "  (lb.  ^  4003) ;  and  when  an  inquest  is  held  by  a 
justice  as  coroner,  a  warrant  of  arrest  founded  on  the  verdict  will 
support  the  jurisdiction  of  a  committing  magistrate,  when  collat- 
erly  assailed,  no  objection  having  been  raised  to  the  proceedings 
by  motion  to  quash  or  otherwise,  although  it  is  not  affirmatively 
shown  that  the  coroner  was  absent,  or  unable  to  act.  Boynton  v. 
The  State,  20. 

2.  Proceedings  of  justices  on  preliminary  investigation,  when  acting  out- 

side of  beat,  or  one  is  incompetent  to  sit. — When  a  justice  of  the 
peace  issues  a  warrant  of  arrest,  returnable  before  himself,  he  niay 
associate  with  him,  on  the  trial  of  the  preliminary  investigation, 
"one  or  more  magistrates  of  equal  grade"  (Code,  §  4693) ;  and  it  is 
no  objection  to  the  validity  of  their  proceedings  when  thus  sitting, 
that  the  associate  justices  are  acting  outside  of  their  respective 
beats  or  precincts;  nor  are  their  proceedings  void,  because  one  of 
the  associates  was  incompetent  to  sit.     lb.  J9. 

3.  Jurisdiction  of  justice  of  th^  peace,  in  criminal  cases. — While  a  justice 

of  the  peace  is  sitting  for  the  trial  of  a  case  on  its  merits,  whether 
civil  or  criminal,  it  may  be  that  his  court  is  one  of  limited  or  infe- 
rior jurisdiction,  and  that  nothing  will  be  intended  to  be  within  its 
jurisdiction  except  what  attirmatively  appears  from  the  papers  and 
proceedings  in  the  cause;  but,  when  the  justice  is  sitting  as  an 
examining  court,  on  the  preliminary  investigation  of  a  criminal 
charge,  this  principle  does  not  apply,  and  it  is  not  necessary  that 
his  authority  to  act  should  aflirmatively  appear  on  the  face  of  the 
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proceedings,  in  order  to  support  their  validity  when  collaterally 
assailed.     lb.  29. 

4.  Application  for  bail  or  discharge  on  habeas  corpus;  burden  of  proof. 

On  an  application  for  a  discharge  or  bail  by  a  person  who  is  in 
confinement  under  an  indictment  for  murder,  he  is  presumed  to  be 
guilty  of  murder  in  the  first  degree,  unless  that  presumption  is 
overcome  by  the  evidence  adduced  ;  and  the  indictment  being  pro- 
duced, the  defendant  must  take  the  initiative,  and  rebut  the  pre- 
sumption arising  therefrom.     Ex  parte  Rhear,92. 

Assault. 

5.  Assault  with  intent  to  murder;  constituents  of   offense;  presumption 

of  malice,  from  use  of  deadly  weapon. — Every  assault  with  intent 
to  kill  is  not  necessarily  an  assault  with  intent  to  murder ;  there 
must  be  malice  in  the  attempt.  But,  when  the  assault  is  made 
with  a  deadly  weapon,  in  sufl5cient  proximity  to  inflict  a  deadly 
wound,  the  law  implies  malice  from  the  use  of  such  weapon,  ahd 
casts  on  the  defendant  the  onus  of  proving  that  the  assault  was  in 
self-defense,  or  that  the  killing,  if  consummated,  would  not  have 
been  murder ;  unless  these  defensive  facts  are  shown  by  the  testi- 
mony which  proves  the  assault.     Williams  v.  The  State,  53. 

6.  Election. — In  a  prosecution  for  an  assault  with  intent  to  murder,  if 

the  testimony  of  the  prosecutor  shows  two  distinct  assaults  upon 
him  by  the  defendant,  each  being  an  attempt  to  shoot  him  with  a 
gun  within  shooting  distance,  and  the  interval  between  the  two 
being  too  great  to  constitute  them  parts  of  one  and  the  same 
transaction,  the  prosecution  should  be  required  to  elect  between 
the  two  offenses.    lb.  53. 

Bigamy. 

7.  Sufficiency  of  indictment. — An  indictment  for  bigamy  must  aver  that 

the  second  marriage  was  unlawful,  and  it  is  not  sufficient  to  aver 
that  the  defendant,  "having  a  former  wife  living,  married  A.  B." 
Parker  v.  The  Stale,  4". 

8.  Proof  of  former  marriage. — In   a  prosecution  for  bigamy    (Code, 

(j  4185),  the  fact  of  a  former  marriage,  valid  by  the  laws  of  the 
country  in  which  it  was  contracted,  must  be  proved  by  competent 
evidence,  and  beyond  a  reasonable  doubt;  but  it  may  be  proved 
by  the  admissions  or  confessions  of  the  defendant,  in  the  ab.sence 
of  any  evidence  of  statutory  regulations  on  the  subject,  without 
the  production  of  a  record,  or  the  testimony  of  a  person  who  was 
present,  the  sufficiency  of  such  admissions  or  confessions  being 
a  question  for  the  determination  of  the  jury.     lb.  47. 

9.  Proof  that  former  wife  (or  husband)  was  still  living. — The  prosecu- 

tion must  prove,  also,  that  the  former  wife  (or  husband)  was  living 
at  the  time  the  second  marriage  was  contracted  ;  but  this  may  be 
proved  by  circumstantial  evidence,  and  positive  evidence  is  not 
indispensable.  lb.  47. 
10.  Same;  presumption  as  to  continuance  of  life,  or  death  from  absence 
for  five  years. — When  the  prosecution  has  proved  that  the  former 
wife  (or  husband)  was  alive  at  a  specified  time  before  the  second 
marriage,  a  presumption  arises  in  favor  of  the  continuance  of  life, 
and  it  is  then  incumbent  on  the  defendant  to  prove  death,  or  a 
continuous  absence  for  the  period  prescribed  by  the  statute  (Code, 
§  4186) ;  and  if  he  left  his  wife  in  the  State  "in  which  they  were 
married,  her  continued  residence  there  is  not  absence  within  the 
meaning  of  the  statute.    lb.  47. 
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BlTBCLABY. 

11.  Breaking  and  entering  corn-crib;  proof  of  value  of  corn,  and  charge 

a$  to. — That  tlie  iise  of  com  as  food  for  horses  and  mules  consti- 
tutes value,  is  a  fact  which  all  men  are  presumed  to  know ;  and 
the  court  may  charge  the  jury,  that  they  may  conclude  the  corn 
was  valuable,  if  the  proof  shows  that  it  was  used  to  feed  horses  or 
mules ;  and  circumstantial  proof  being  suflicient,  if  strong  and 
convincing  to  the  satisfaction  of  the  jury,  may  refuse  to  instruct 
them  that  the  fact  that  the  corn  had  value  must  "be  positively 
proved  by  the  evidence."     Miller  v.  The  State,  41. 

12.  Same;  breaking  and  entering,  as  elements  of  offense. — The  corn  hav- 

ing been  abstracted  from  the  crib  by  the  defendant,  by  thrusting 
his  arm  through  an  opening  between  the  chinks,  if  he  made  or 
enlarged  the  openinj?  for  the  purpose,  this  would  constitute  a  suf- 
ficient breaking  as  an  element  of  burglary ;  but,  if  the  opening  was 
neither  made  nor  enlarged  by  him,  though  he  thrust  in  his  arm 
and  took  out  the  corn,  and  might  thereby  be  guilty  of  larceny,  he 
would  not  be  guilty  of  burglary.     lb.  41. 

CABBYrNo  Concealed  Weapons. 

13.  Charge  as  to  evidence  for  consideration  of  jury. — Under  an  indict- 

ment for  carrying  concealed  weapons  (Code,  \  4109),  the  witnesses 
for  the  prosecution  testifying  that  they  saw  the  defendant  with  a 

Kistol  in  his  hand,  presenting  it  at  another  person,  but  did  not  see 
ow  or  whence  he  procured  it,  although  they  had  been  working 
with  him  for  several  hours;  while  the  Uefendant  himself  stated  to 
the  jury  that  it  was  placed  on  a  car  which  he  was  using,  by  a 
friend,  who  informed  him  of  threats  made  by  the  person  with 
whom  he  had  the  difficulty,  and  was  picked  up  from  the  car  at  the 
moment;  a  charge  requested,  asserting  that  the  jury,  "in  deter- 
mining whether  the  defendant  got  the  pistol  from  his  person  or  else- 
where, can  take  into  consideration  his  surroundings,"  is  correct, 
and  its  refusal  is  error.     A  hop  v.  The  State,  87. 

Embezzlement. 

14.  By  tax-collector ;   statutory  provisions  construed  as   to  elements  of 

offense. — The  failure  "to  make  returns  and  forward  the  tax-money 
in  his  hands,  from  time  to  time,  to  the  proper  authorities,  as  pro- 
vided by  law,"  as  these  words  are  used  in  the  statute  (Code, 
^  4266),  "comprises  the  duty  of  making  monthly  reports  of  col- 
lections, and  monthly  payments  of  taxes  collected,  both  State  and 
county,  in  the  manner,  and  at  the  times  specified  in  sections 
417-18;"  and  this  is  niaile  a  felony,  without  regard  to  the  amount 
of  default,  although  the  failure  to  make  a  final  settlement,  on  or 
before  the  first  day  of  May  in  each  year,  is  only  a  misdemeanor 
under  section  4265.     Britton  v.  The  Stale,  202. 

15.  Averment  as  to  amount  embezzled. — .\n  indictment  against  a  tax- 

collector  for  the  embezzlement  of  public  funds,  in  failing  to  make 
returns,  and  forward  the  tax-money  in  his  hands,  from  time  to 
time,  Uj  the  proper  authoritie.s,  as  provided  by  law  (Code,  ^  4266), 
must  allege  some  particular  sum,  or  amount,  as  to  which  the 
offense  is  charged  ;  but  it  is  sufficient  to  allege  that  it  is  "  alnjut " 
a  named  sum,  and  it  is  not  necessary  to  prove  the  precise  sum 
specified.     lb.  202. 

16.  Averment  of  collection,  or  possession;  liability  for  act  of  agent. — To 

be  sufficient  as  a  charge  of  felony,  the  indictment  must  allege, 
also,  tliat  the  money  was  "at  the  time"  in  the  hands  of  the  tax- 
collector  ;  since,  if  collected  by  a  deputy,  though  the  principal 


650  INDEX. 

CRIMINAL  l. AW— Continued. 

might  be  liable  civilly,  he  would  not  be  liable  criminally,  unless 
the  money  came  to  his  actual  possession.     lb.  202. 

17.  Averment  negativing  "good  cause"  or  excuse. — The  existence  of  any 

good  cause  or  excuse  for  the  alleged  failure  or  default  is  defensive 
matter  only,  and  it  is  not  necessary  that  the  indictment  shall  neg- 
ative it  l)y  averment.     lb.  202. 

18.  "AbKtracf-book,"  and.  "stub-hook  ;"  admissibility  as  evidence. — The 

"  abstract-book"  of  property  and  polls  assessed,  which  the  pro- 
bate judge  is  required  to  make  and  file  with  the  tax-collector 
(Code,  M34),  is  admissible  evidence  against  the  collector,  when 
properly  identified;  and  the  "  stub-book,"  required  to  be  kept  by 
the  collector  himself  (Code,  §  410),  is  also  competent  evidence 
against  him,  as  an  aduiission  of  a  most  solemn  character.     lb.  202. 

19.  Judgment  in  civil  suit;  admissibility  as  evidence  in  criminal  prose- 

cution.— A  judgment  recovered  against  a  defaulting  tax-collector 
and  his  sureties,  in  a  civil  action  at  the  suit  of  the  county,  is  not 
competent  evidence  against  him  in  a  subsequent  criminal  prosecu- 
tion for  the  default.     lb.  202. 

20.  Criminal  intent  as  element  of  offense. — Since  a  criminal  intent,  or 

animus  fur  audi,  is  a  necessary  element  of  the  crime  of  larceny,  a  , 
person  can  not  be  convicted  of  larceny  (or  embezzlement),  if  he 
takes  the  property  of  another  under  the  honest  belief  that  it  is  his 
own ;  but  "  an  impression  that  he  had  a  claim  or  property  in  it," 
is  not  the  equivalent  of  an  honest  belief,  and  does  not  negative  a 
criminal  intent.     Morrisette  v.  The  State,  71. 

Enticing  Minor,  or  Apprentice. 

21.  Constituents  of  offense. — Under  the  statute  amending  section  4325  of 

the  Code,  and  providing,  among  other  things,  that  any  person 
"who  knowingly  interferes  with,  hires,  employs,  entices  away,  or 
induces  any  minor  to  leave  the  service  of  any  person  to  whom 
that  service  is  lawfully  due,"  c^c,  is  guilty  of  a  misdemeanor ;  a 
conviction  can  not  be  had  against  a  father,  who,  having  hired  his 
minor  soti  to  another  person  for  a  specified  term,  induces  his  son 
to  leave  the  service  before  the  expiration  of  the  term.  (Stone,  C. 
J.,  doubting.)     Driscol  v.  The  State,  84. 

Evidence. 

22.  Confession,  or  admission  implied  from  silence. — The  statement  of  the 

justice  of  the  peace  before  whom  the  preliminary  examination  of 
the  defendant  was  had,  testifying  as  a  witness  on  the  trial,  "  that 
he  explained  the  charge  to  the  defendant,  and  asked  him  if  he 
desired  to  make  a  statement;  that,  after  defendant  made  his  state- 
ment, witness  told  him  his  own  statement  would  convict  him,  and 
defendant  made  no  reply," — is  not  a  confession,  or  admission  im- 
plied from  silence,  and  is  not  competent  evidence  against  the  de- 
fendant.    Weaver  v.  The  State,  26. 

23.  Charges  as  to  measure  of  proof. — In  criminal  cases,  while  absolute 

or  mathematical  certainty  is  not  required,  to  authorize  a  convic- 
tion, the  evidence  must  produce  a  conviction  of  the  truth  of  the 
charge  with  that  degree  of  certainty  on  which  the  mind  reposes 
with  satisfaction;  and  while  "rea.'^onable  doubt,"  and  "moral cer- 
tainty," as  used  in  this  connection,  are  correct  expressions,  "  it  is 
possible,"  or  "  it  may  be,"  or  "perhaps  "the  defendant  is  not 
guilty,  as  used  in  charges  requested,  imply  only  a  possible  or 
imaginary  doubt,  and  the  charges  are  properly  refused.  McKleroy 
V.  The  State,  95. 

24.  Charges  as  to  reasonable  doubt,   and  probability  of   innocence. — A 

charge  asserting  that  "  reasonable  doubt,  and  to  a  moral  certainty, 
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does  not  mean  to  an  absolute  or  mathematical  certainty,  but 
means  an  actual  and  substantial  doubt  >;rowing  up  out  of  the  evi- 
dence;" and  that  a  "probability  of  the  defendant's  innocence 
means  more  than  a  possibility  that  he  is  not  or  may  not  be  guilty," 
is  free^rom  error.     Martin  v.  The  State,  I. 

25.  Proof  of  foot-prints. — A  witness  who  nn-afsured  tracks  found  at  the 

place  where  the  offense  was  coniniitted,  and  compared  them  with 
tracks  made  bv  the  defendant  on  the  next  day,  may  state  that  they 
"corresponde<l ;"  but  he  can  not  lie  asked  whether  a  particular 
shoe,  which  he  had  seen  on  defendant's  foot,  "would  have  made" 
such  a  track  as  that  found  at  the  place.     Busby  v.  The  Stale,  66. 

26.  Proof  of  character. — As  tendin<r  to  show  the  character  of  the  de- 

cea8e<i  as  a  turbulent  and  violent  man,  a  witness  may  be  aske<l  if 
he  had  not  heard  that  the  deceased,  a  short  time  before  he  was 
killed,  had  "  had  several  rows  and  shooting  scrapes  in  another 
county."     Tesney  r.  The  State,  S3. 

27.  Same. — A  witness  for  the  defense  havinjr  testified  to  the  general 

character  of  the  deceased  as  a  turbulent,  violent,  and  dan^rerous 
man,  he  may  be  asked,  on  cross-examination,  "if  he  had  not 
heard  some  say  that  he  was  a  kind  and  obliginj.;  man  and  a  good 
neighbor;"  but  not,  "if  he  had  not  heard  men  in  his  nelghbor- 
ho(Ki  say  he  was  a  kind  neighbor;"  nor,  "if  he  had  not  heard 
some  good  reports  about  him ;"  the  second  question  being  too 
narrow  and  restricted,  and  the  third  too  general.  Jackson  v.  The 
State,  IS. 

28.  As  to  presumption  arising  from  failure  to  adduce  evidence,  or  to  call 

witness. — No  presumption  arises,  unfavorable  to  the  prosecution 
in  a  criminal  case,  from  the  failure  to  examine  all  the  witnesses  to 
the  transaction,  or  every  person  to  whom  a  dying  declaration  was 
made.     Ih.18. 

29.  Judgment  in  civil  suit;  admisibility   as  evidence  in  criminal  prosecu- 

tion.— A  judgment  recovered  against  a  defaulting  tax-collector  and 
his  sureties,  in  a  civil  action  at  the  suit  of  the  county,  is  not  com- 
petent evidence  against  him  in  a  subsequent  criminal  pro.secution 
for  the  default.     Britton  v.   The  State,  202. 

F.\L8E  Pretenses. 

30.  Offer  to  refund. — Under  an  indictment  for  obtaining  money   under 

false  pretenses  (Code,  §  4370),  evidence  of  the  fact  that  the  de- 
femiant  offered,  two  or  three  weeks  after  the  money  was  obtained, 
to  refund  it  with  interest,  is  not  relevant  or  competent  evidence 
for  the  defense.     Carlisle  v.  The  State,  71. 

31.  Plea  of  former   conviction. — An    indictment    for  the  forgery  of  a 

written  order  for  money,  and  for  uttering  such  order  as  true,  know- 
ing it  to  be  forged,  and  an  indictment  for  «jbtaining  money  on  such 
order  by  falsely  pretending  that  it  was  written  by  the  jierson 
whose  signature  to  it  was  forged,  on  their  face  charge  separate  and 
distinct  offenses;  and  a  plea  of  former  conviction  under  the  first, 
setting  out  the  indictment  ami  the  verdict  of  the  jury,  and  averring 
that  the  offense  charged  in  the  second  "is  based  u^K>n,  and  is  of 
the  same  transaction  as  alleged  in  the  first  indictment,"  without 
more,  does  not  show  the  identity  of  the  two  charges  as  one  offense. 
Baysinger  v.  The  State,  60. 

Forgery. 

32.  Forged  instrument;  sufficiency  to  support  indictment,  with  avertneni 

of  extrinsic  facts. — An  order  written  dimly  in  jH'ncil,  asking  the 
person  to  whom  it  was  addressed  t»>  send  oy  the  bearer,  who  was 
the  defendant,  '^^450  cents,"  and  signed  by  a  name  which  appears 
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to  be  G.  W.  McGowe,  has  the  capacity  to  deceive,  and  is  sufficient 
to  support  an  indictment  for  forgery,  witli  the  additional  averments 
that  the  amount  called  for  was  intended  for  four  dollars  and  fifty 
cents,  and  that  the  name  signed  to  it  meant  6'.  W.  McGotven.  Bay- 
singer  V.  The  State,  63. 

33.  Declarations  of  defendant,  when' delivering  forged  instrument. — The 

declarations  of  the  defendant  on  delivering  the  order  to  the  person 
to  whom  it  was  addressed,  that  it  was  written  by  McGotven,  are 
admissible  as  evidence  against  him,  as  a  part  of  the  res  gestw  con- 
nected with  the  act  of  utterance,  and  as  supporting  the  averment 
of  the  indictment  that  the  name  signed  to  the  order  meant  McGowen. 
lb.  63. 

34.  Province  of  court   and  jurij,   as   to  meaning  of  forged  instrument. 

While  it  is  the  province  and  duty  of  the  court  to  interpret  and  con- 
strue writings,  and  to  instruct  the  jury  as  to  their  legal  meaning 
and  effect ;  yet  the  writing  alleged  to  have  been  forged  being  appa- 
rently signed  G.  W.  McGowe,  which  the  indictment  alleged  meant 
and  was  intended  for  G.  W.  McGoioen,  a  charge  instructing  the 
jury  that  the  order  "purports  to  be  signed  by  G.  W.  McGowen"  is 
an  invasion  of  tlieir  province.     lb.  63. 

35.  Forgery  of  an  order  for  money,  or  uttering  forged  order  as  true,  and 

obtaining  money  by  false  pretenses  on  such  order. — An  indictment  for 
the  forgery  of  a  written  order  for  money,  and  for  uttering  such 
order  as  true  knowing  it  to  be  forged,  and  an  indictment  for  obtain- 
ing money  on  such  order  by  falsely  pretending  that  it  was  written 
by  the  person  whose  signature  to  it  was  forged,  on  their  face  charge 
separate  and  distinct  offenses ;  and  a  plea  of  former  conviction 
under  the  first,  setting  out  the  indictment  and  the  verdict  of  the 
jury,  and  averring  that  the  offense  charged  in  the  second  "is  based 
upon,  and  is  of  the  same  transaction  as  alleged  in  the  first  indict- 
ment," without  more,  does  not  show  the  identity  of  the  two  charges 
as  one  offense.     Baysinger  v.  The  State,  60. 

36.  Relevancy  of  evidence  as  to  amount  due  to  defendant  by  drawer  af 

forged  order. — Under  an  indictment  for  forgery  in  falsely  altering 
and  raising  an  order  for  merchandise,  evidence  of  the  fact  that,  at 
the  time  the  order  was  given,  the  drawer  owed  the  defendant 
more  than  the  sum  specified  in  the  order,  is  not  relevant  or  admis- 
sible for  any  purpose.     Bush  v.  The  State,  83. 

Gaming. 

87.  Playing  at  cards,  and  betting;  variance. — Under  an  indictment  for 
betting  at  a  game  of  cards  (Code,  §  4209),  a  conviction  can  not  be 
had  on  proof  of  playing  only  (§  4207),  the  two  offenses  being  sep- 
arate and  distinct.     Chambers  v.  The  State,  80. 

Homicide. 

38.  Murder  and  manslaughter. — To  reduce  a  homicide  from  murder  to 

manslaughter,  the  killing  must  not  only  have  been  perpetrated 
without  malice,  express  or  implied,  but  must  also  have  been  done 
in  a  sudden  heat  of  passion,  upon  reasonable  provocation,  or  in 
mutual  combat.     Prior  v.  The  State,  56. 

39.  Former  difficuHii,  as  part  of  res  gestae. — When  it  appears  that  the  de- 

ceased was  killed  in  a  rencounter  with  the  defendant,  caused  by 
the  latter's  interference  in  another  difficulty,  immediately  pre- 
ceding it,  between  the  deceased  and  a  third  person,  whose  quarrel 
the  defendant  espoused,  the  two  difficulties  constituting  but  one 
continuous  transaction,  it  is  competent  for  the  prosecution  to  prove 
the  former  difficulty,  as  explanatory  of  the  homicide,    lb.  56. 
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40.  Self-defense;  charges  asked,  ignoring  inquiry  as  to  who  brought  on  the 

difficulty. — ()n  a  trial  for  murder,  charges  asked  as  to  the  doctrine 
of  self-defense,  ignoring  all  inquiry  as  to  who  was  in  fault  in 
bringing  on  the  difficulty,  are  properly  refused.     lb.  56. 

41.  Same;    charge   asked,   ignoring  apprehension   of  imminent   danger. 

Charges  asked,  asserting  the  defendant's  right  to  kill,  "  if  the  de- 
ceased attacked  him  with  a  knife,  and  was  cutting  at  him;"  or, 
"  if  the  deceased  had  him  down,  and  had  his  knife  in  his  hand," 
but  ignoring  the  question  of  a  reasonable  apprehension  of  real  or 
apparent  danger  to  life  or  limb,  are  properly  refused.     lb.  o6. 

42.  Abusive  language  at  time  of  difficulty. — As  to  abusive  language  used 

by  a  person  assaulled  or  beaten,  at  or  nedr  the  time  of  the  diffi- 
culty, which  may  be  good  "in  extenuation  or  justification  as  the 
jury  may  determine"  (Code,  ^  4i>00),  the  statute  applies  only  to 
prosecutions  for  a.«isault,  assault  and  battery,  and  affray.     Ib.'o6. 

43.  Self-defense. — .\  conspiracy  on  the  part  of  the  deceased  and  another 

to  take  the  life  of  the  defendant,  and  an  attempt  to  carry  it  into 
effect,  do  not  justify  the  killing  on  the  groimd  of  self-defense, 
unless  the  attempt  was  attemled  with  an  actual  or  seeming  ability 
to  effect  its  purpose,  and  the  danger  was,  or  appeared  to  be,  Sft 
imminent  that  it  could  not  be  otherwise  eluded,  or,  at  least,  could 
not  be  eluded  by  flight,  or  other  attempted  escape,  witliout  ex- 
posing the  party  as.^ailed  to  greater  peril.  Henderson  v.  The 
State,  77. 

44.  Same;  retreat. — A  charge  requested,  which  instructs  the  jury  that 

they  must  acquit  the  defendant,  "if  they  believe  from  the  evi- 
dence that  the  circumstances  at  the  time  of  the  killing  were  such 
as  to  create  in  the  mind  of  the  accused  a  reasonable  belief  of  im- 
minent danger  to  life  or  limb  caused  by  the  deceased,"  is  properly 
refused,  because  it  "  pretermits  all  mention  of  other  modes  of 
escape  which  may  have  been  open  to  the  defendant,  and  to 
which,  if  available,  it  was  his  duty  to  have  resorted  before  taking 
life."     lb.  77. 

45.  Abusive  words,  or  passion  thereby  excited,  in  exctite  or  mitigation  of 

homicide. — Mere  words,  however  offensive,  are  not  provocation 
sufficient  to  free  a  homicide  from  the  charge  of  murder ;  nor  can 
passion,  excited  by  the  use  of  such  words,  have  any  greater  effect, 
though  it  is  relevant  to  the  question  of  malice,  and  may,  in  a 
proper  case,  reduce  the  killing  to  manslaughter;  and  under  an  in- 
dictment for  murder,  a  conviction  being  authorized  for  any  less 
offense  necessarily  included  in  that  charged  (Code,  4  4904),  charges 
asked,  claiming  an  acquittal  on  account  of  such  passion,  are  prop- 
erly refused.     Jackson  r.  The  State,  IS. 

46.  Self-defense . — The  essential  elements  of  self-defense,  as  established 

by  repeated  decisions  of  this  court,  are:  1st,  that  the  defendant 
roust  be  free  from  fault — must  not  say  or  do  anything  for  the  pur- 
pose of  provoking  a  difficulty,  nor  be  unmindful  of  the  conse- 
quences, in  this  respect,  of  any  wrongful  word  or  act ;  2d,  there 
must  be  a  present  impending  peril  to  life,  or  danger  of  great  bodily 
harm,  either  real,  or  so  apparent  as  to  create  the  bona  fide  belief 
of  an  existing  necessity ;  and,  3d,  there  must  be  no  convenient 
or  reasonable  mode  of  e..scape,  by  retreat,  or  by  declining  the 
combat.     lb.  IS. 

47.  Self-defense. — The  decisions  of  this  court,  as  to  the  doctrine  of  self- 

defense,  liave  settled  these  principles:  that,  to  excuse  the  taking 
of  human  life,  there  must  exist  a  present,  pre.«sing  necessity  to 
prevent  the  commission  of  a  felony,  or  the  infliction  of  great  bodily 
harm,  or  such  apparent  necessity  as  would  create,  in  the  mind  of 
a  reasonable  and  prudent  man,  a  belief  that  such  necessity  actually 
existed ;  that  the  defendant,  if  he  was  the  aggressor,  or  was  in- 
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strnmental  in  bringing  on  the  difficulty,  is  precluded  from  setting 
up  the  plea  of  self-defense;  and  that,  if  the  deceased  was  the 
assailant,  the  defendant  must  have  retreated,  unless  retreat  would 
have  endangered  his  safety,  or  there  was  no  reasonable  mode  of 
escape.     Texney  v.  The  State,  S3. 

48.  Same  ;  charge  as  to. — A  charge  which  instructs  the  jury  that,  "be- 

fore the  defendant  can  successfully  set  up  the  plea  of  self-defense, 
he  must  show  a  pending  and  pressing  necessitj'  to  strike,"  is 
erroneous,  because  it  ignores  the  sufficiency  of  an  apparent  neces- 
sity.    Ih.  33. 

49.  Presumption  of  malice  from  use  of  deadly  iveapon. — The  use  of  a 

deadly  weapon,  from  which  the  law  infers  malice,  casts  on  the  de- 
fendant th€!  onus  of  disproving  it,  unless  the  presumption  is 
rebutted  by  the  proved  circumstances  attending  the  killing;  but 
the  presumption  may  be  rebutted  by  other  evidence  than  that 
which  proves  the  killing.     lb.  33. 

50.  Proof  of  distance  between  parties  when  shot  was  fired. — For  the  pur- 

pose of  showing  the  distance  between  the  parties  when  the  de- 
ceased first  fired  a  pistol  at  the  defendant,  as  indicated  by  the 
marks  of  powder  on  the  clothes,  or  the  want  of  such  marks,  it  is 
not  permissible  to  exhibit  to  the  jury  a  coat  similar  to  that  worn 
by  the  defendant  at  the  time,  and  show  the  effect  of  a  single  ex- 
periment in  firing  at  it.     lb.  S3. 

51.  Proof  of  character  of  deceased. — As  tending  to  show  the  character 

of  the  deceased  as  a  turbulent  and  violent  man ,  a  witness  may  be 
asked  if  he  had  not  heard  that  the  deceased,  a  short  time  before 
he  was  killed,  had  "  had  several  rows  and  shooting  scrapes  in  an- 
other county."     7  5.  33. 

52.  Same. — A  witness  for  the  defense  having  testified  to  the  general 

character  of  the  deceased  as  a  turbulent,  violent,  and  dangerous 
man,  he  may  be  asked,  on  cross-examination,  "if  he  had  not 
heard  some  say  that  he  was  a  kind  and  obliging  man  and  a  good 
neighbor;"  but  not,  "if  he  had  not  heard  men  in  his  neighbor- 
hood say  he  was  a  kind  neighbor;"  nor,  "if  he  had  not  heard 
some  good  reports  about  him;"  the  second  question  being  too 
narrow  and  restricted,  and  the  third  too  general.  Jackson  v.  The 
State,  IS. 

53.  Charges  as  to  malice,  provocation  of  the  difficulty,  retreat,  and  self- 

defense,  ten  in  number,  to  which  exceptions  were  reserved  by  the 
defendant,  held  to  be  in  strict  harmony  with  many  former  rulings 
of  this  court,  which  are  cited.     Martin  v.  The  State,  1. 

54.  Proof  of  former  difficulty;  admissibility  of  entire  conversation,  when 

part  has  been  received. — Proof  of  a  previous  altercation  or  difficult}^ 
between  the  defendant  and  the  deceased,  a  few  days  before  the 
killing,  is  admissible  evidence  against  the  defendant,  though  the 
particulars  or  merits  of  that  difficulty  can  not  be  inquired  into ; 
yet,  when  the  prosecution  has  proved  the  defendant's  subsequent 
declarations  relative  to  that  difficulty,  in  the  nature  of  threats, 
and  the  defendant  has  proved  other  parts  of  his  declarations  in  the 
same  conversation,  the  prosecution  may  call  for  all  that  was  said 
at  the  time  by  the  defendant  as  to  the  former  difficulty.     lb.  1. 

55.  Declarations  of  deceased;  when  admissible  as  res  gestx. — -The  declara- 

tions of  the  deceased,  made  to  his  wife,  when  leaving  home  on  the 
morning  of  the  killing,  that  he  was  going  to  a  specified  place,  are 
competent  evidence  on  the  principle  of  res  gestse.     lb.  1. 

56.  Declarations  of  defendant ;  when  not  admissible. — The  declarations 

of  the  defendant,  made  on  the  day  before  the  killing,  to  the  effect 
that  he  desired  to  be  on  friendly  terms  with  the  deceased,  and 
would  give  the  witness  $50  if  he  would  effect  a  reconciliation  be- 
tween them,  are  not  competent  evidence  for  him.     lb.  1. 
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57.  Defendant's  declarations;  when  admissible  as  evidence  for  him  in  re- 

buttal.— Who  brought  on  the  difficulty  being  a  controverted  ques- 
tion of  fact,  and  the  prosecution  having  a<lduced  evidence  tending 
to  show  that  the  defendant  went  to  the  plact?  for  the  purpose  of 
killing  the  deceased  ;  it  is  permissible  for  the  defendant  to  show, 
in  rebuttal,  his  refusal  to  go  to  the  place  when  first  asked,  the 
rensons  assigned  at  the  time  for  his  refusal,  and  the  circ-umstances 
under  which  he  went  soon  afterwards.     Tegney  v.  The  State,  S.t. 

58.  What  witness,  tentifying  negatively  as  to  words   used,  may  state  as  to 

his  position. — A  witness  who  was  present  at  the  rencounter  be- 
tween the  defendants  and  the  deceased,  and  who  testifies  that  lie 
did  not  hear  the  deceased  curse  or  swear  as  he  mde  up  to  the  place 
where  the  others  were,  as  another  witness  testified  he  had  done, 
may  further  state  that  he  was  in  such  position  at  the  time  that,  if 
the  words  had  been  used,  he  couM  have  heard  them;  being  sub- 
ject to  cross-examination  as  to  the  particular  facts,  which  would 
show  to  what  weight  his  testimony  was  entitled.     lb.  SS. 

59.  Malice  and  self-defense ;  charges  as  to. — A  homicide  can  not  be  com- 

mitted with  malice  and  premeditation,  and  yet  in  self-defense;  and 
charges  asked,  asserting,  by  implication,  that  the  defendant  is  en- 
titled to  an  actiuittal  on  the  ground  of  self-defense,  although  he 
acted  with  malice  and  premeditation,  are  contradictor}-,  self- 
repugnant^  and  calculated  to  mislead.     iJe  Annan  r.  The  State,  10. 

60.  Retreating  to  avoid  homicide;  charge  as  to. — Whether  the  party  as- 

sailed could  have  retreated  conveniently  and  safely,  without  appa- 
rently putting  himself  at  a  probable  disadvantage,  is  a  question  of 
fact  for  the  decision  of  the  jury  ;  and  a  charge  asked,  which  asserts 
as  matter  of  law,  on  certain  facts  hypothetically  stated,  that  he 
was  not  lx>und  to  retreat,  is  properly  refused.     lb.  10. 

Indictment  . 

61.  For  bigamy. — An  indictment  for  bigamy  must  aver  that  the  second 

marriage  was  unlawful,  and  it  is  not  sufficient  to  aver  that  the  de- 
fendant, "having  a  former  wife  living,  married  A,  B."  Parker  v. 
The  State,  47. 

62.  Embezzlement  by  tax-collector;  averment  as  to  amount  embezzled. — An 

indictment  against  a  tax-collector  for  the  embezzlement  of  public 
fumls,  in  failing  to  make  returns  and  forward  the  tax-money  in  his 
hands,  from  time  to  time,  to  the  proi)er  authorities,  as  provided  by 
law  (Code,  ^  42(55),  must  allege  s<jme  particular  .sum,  or  amount, 
as  to  which  the  offense  is  charged  ;  but  it  is  sufficient  to  allege  that 
it  is  "about"  a  named  sum,  and  it  is  not  necessary  to  prove  the 
precise  sum  specified.     liritton  v.  Tlu  State,  202. 

63.  Same;  averment  negativing '^good  cause"  or  excuse. — The  existence 

of  any  good  cause  or  excuse  for  tlie  alleged  failure  or  default  is  de- 
fensive matter  only,  and  it  is  not  necessary  that  the  indictment 
shall  negative  it  by  averment.     Jb.  202. 

64.  Same;  averment  of  collection,  or  posse.tsion. — To  be  sufficient  as  a 

charge  of  felony,  the  indictment  must  allege,  also,  that  the  money 
was  "at  the  time"  in  the  hands  of  the  tax-collector;  since,  if  col- 
lected by  a  deputy,  though  the  principal  might  be  liable  civilly,  he 
would  not  be  liable  criminally,  unless  the  money  came  to  his  actual 
possession.     Jb.  202. 

65.  Forgery. — An  order  written  dimly  in  i)encil,  asking  the  person  to 

whom  it  was  addressed  to  send  by  the  bearer,  who  was  the  »lefend- 
ant,  "^4'fO  cents,"  and  signed  by  a  name  which  appears  t<>  be  G. 
W.  McGowe,  has  the  capacity  to  deceive,  and  is  sufficient  to  sup- 
port an  indictment  for  forgery,  with  the  additional  averments  that 
the  amount  called  for  was  intended  for  four  dollars  and  fifty  cents, 
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and  that  the  name  signed  to  it  meant  G.  W.  McGowen.  Bay- 
singer  V.  The  State,  63. 

JuKORS  AND  Jury. 

()6.  Organization  of  grand  jury ;  recitals  construed  as  to  number  of  jurors 
appearing  and  serving. — When  the  record,  in  its  caption,  contains 
these  recitals:  "The  sheriff  returned  into  court  the  venire  facias 
commanding  him  to  summon  the  following  named  persons  to  serve 
as  grand  jurors,  to-wit,"  setting  out  the  names  of  eighteen  per- 
sons, and  among  them  C.  H.  Spencer,  T.  R.  Sylvester,  Hugh 
McLean,  and  D.  McDonald;  "of  whom  fifteen  appeared  to  serve, 
and  C.  H.  Spencer  was  appointed  foreman,  who,  with  the  other' 
qualified  citizens  (except  T.  R.  Sylvester,  Hugh  McLean,  and  D. 
McDonald,  who  was  excused  by  the  court),  competent  as  grand 
jurors,  were  duly  sworn,"  &c. ;  these  recitals  show,  with  sufficient 
certainty,  that  the  three  jurors  named  were  excused  from  service, 
and  that  the  remaining  fifteen  were  sworn  and  organized  into  a 
grand  jury.  •  Martin  v.  The  Slate,  1. 

67.  Special  venire  in  capital  case,  at  special  or  adjourned  term. — AVhen 

the  order  setting  the  day  for  the  trial  at  the  special  or  adjourned  term 
directs  "that  the  names  of  fifty  competent  persons  be  drawn  and 
summoned  for  the  trial  of  this  case,"  and  the  order  for  the  ad- 
journed term  also  directs  that  the  same  number  be  drawn  "to 
serve  as  petit  jurors  at  said  adjourned  term";  and  the  jury  is 
organized,  without  objection,  from  the  venire  thus  drawn  and  sum- 
moned (Code,  §§  4739, 4874),  there  is  no  irregularity  which  is  avail- 
able on  error.  (Stone,  C.  J.,  "inclining  to  the  opinion,  that  sec- 
tion 4739  should  be  held  to  apply  to  all  extra  terms,  whether 
special  or  adjourned.")     lb.  1. 

68.  Special  venire;  when  required  or  authorized.-^ A.  special  venire  is  only 

authorized,  or  necessary,  in  capital  cases  (Code,  §  4874) ;  and 
under  an  indictment  for  murder,  the  defendant  having  been  con- 
victed, on  the  first  trial,  of  murder  in  the  second  degree  (which  is 
not  a  capital  offense),  he  is  not  entitled  to  demand  a  special  venire 
on  his  second  trial,  if  the  former  judgment  is  properly  pleaded. 
De  Arman  v.  The  State,  10. 

69.  Same;  who  are  "regular  jurors"  for  the  iveek. — In  summoning  a 

special  venire  for  the  trial  of  a  capital  case,  which  must  include  the 
"regular  jury,"  or  "those  summoned  on  the  regular  juries  of  the 
week"  (Code,  §§  4872,  4874),  these  terms  mean  only  those  persona 
who  were  summoned  as  regular  jurors  and  are  in  attendance ;  and 
neither  those  who  failed  to  attend,  nor  those  who  were  excused, 
nor  talesmen,  can  be  included,  unless  again  specially  summoned. 
Jackson  v.  The  State,  IS. 

70.  Competency  of  juror,  as  affected  by  fixed  opinion. — A  person  sum- 

moned as  a  juror,  who  states,  on  his  voir  dire,  that  he  has  a  fixed 
opinion  as  to  the  guilt  of  the  defendant,  which  would  bias  his  ver- 
dict, if  the  facts  proved  were  as  he  had  heard  them,  but,  if  the 
facts  proved  differed  from  what  he  had  heard,  he  believed  he 
would  not  be  biased,  but  would  act  on  the  facts  as  proved,  is  not 
competent  as  a  juror.— Code,  §4881.  (The  court  is  "unwilling 
to  extend  the  rule  in  Bales  v.  The  State,  63  Ala.  30.)     lb.  18. 

71.  Challenge  of  juror  for  cause;  waiver  of  right. — The  officer  before 

whom  the  preliminary  examination  of  the  defendants  was  had,  and 
by  whom  they  were  committed  to  jail  to  await  the  action  of  the 
grand  jury,  being  summoned  as  a  regular  juror,  and  being  accepted 
without  objection,  after  examination  by  the  court,  in  the  presence 
of  the  defendants,  touching  his  qualifications  as  a  juror;  whether 
the  failure  to  challenge  him  was  the  result  of  ignorance  or  inad- 
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vertence,  the  right  of  challenge  was  lost  when  he  was  accepted  and 
sworn  as  a  juror ;  and  a  subsequent  motion  to  excuse  or  set  him 
aside,  on  his  own  statement  of  Mie  facts  to  the  court,  saying  that 
he  had  not  recognized  the  defendants  when  first  examined,  and 
that  he  had  a  fixed  opinion  which  would  bias  his  verdict,  is  ad- 
dressed to  the  discretion  of  the  court.     Henry  v.  The  State,  75. 

Larceny. 

72.  Constituents  of  offense. — A  conviction  of  larceny  can  not  be  had 

against  a  person  who  finds  or  picks  up  money  which  has  l)een  lost 
or  dropi>ed  by  the  owner,  unless  there  was  a  felonious  intent  con- 
temporaneous with  the  finding  or  picking  up,  though  it  is  not 
necessary  that  such  intent  should  be  established  by  positive  testi- 
mony ;  but,  if  the  defendant  took  the  money  from  the  person  of 
the  owner,  or  from  anv  place  in  which  he  had  put  it,  such  taking 
being  tortious,  a  felonious  intent  subsequently  conceived  and  exe- 
cuted would  constitute  larceny.     Weaver  v.  The  State,  26. 

73.  Same;  criminal  intent. — Since  a  criminal  intent,  or  animus  furandi, 

is  a  necessary  element  of  the  crime  of  larceny,  a  person  can  not 
be  convicted  of  larceny  (or  embezzlement),  if  he  takes  the  prop- 
erty of  another  under  the  honest  belief  that  it  is  his  own  ;  but  "  an 
impression  that  he  had  a  claim  or  property  in  it,"  is  not  the 
equivalent  of  an  honest  belief,  and  does  not  negative  a  criminal 
intent.     Morrisette  v.  The  State,  71. 

Maliciods  Mischief. 

74.  Malicious  injury  to  animals;  wJiether  acts  are  distinct  offenses,  or 

merely  continuous  offense. — Under  a  prosecution  for  maliciously 
disabling  or  injuring  two  mules,  the  property  of  the  prosecutor 
(Code,  ^  4408),  which  were  shot  by  the  defendant  while  trespass- 
ing in  his  corn-field,  the  interval  between  the  two  shots  being 
such  a  space  of  time  as  permitted  a  person,  walking  rapidly,  to 
go  about  a  quarter  of  a  mile,  the  two  acts  are  properly  charged 
as  one  continuous  offense,  and  there  is  no  ground  for  comi)elling 
an  election.     Bushy  r.  The  State,  66. 

75.  Malicious  trespass  on  lands;  constituents  of  offense. — To  justify  a  con- 

viction against  a  jwrson  who  "willfully  and  maliciou.sly  commits 
any  trespass  on  the  lands  of  another,  by  cutting  <lown  or  destroy- 
ing any  wood  or  timber  growing  thereon"  (Code,  §4417),  some- 
thing more  than  a  mere  willful  trespass  must  be  shown — the  act 
must  l)e  willful  and  malicious ;  and  while  malice  is  not,  ordinaril}', 
the  subject  of  positive  proof,  facts  and  circumstances  must  be 
shown  from  which  it  may  lie  inferred  that  the  act  was  prompted 
by  ill-will,  malevolence,  grudge,  spite,  enmity,  or  wicked  inten- 
tion.    Piupen  V.  The  State,  81. 

76.  Same. — Wnere  the  evidence  shows  that  the  trees  were  cut  by  the 

defendant,  bv  the  direction  of  his  employer  (or  his  employer's 
wife,  in  his  absence),  who  wanted  rails  to  repair  a  fence,  and  who 
told  him  that  he  might  sell  the  bark ;  that  his  employer  owned  a 
strip  of  the  land,  having  Iwught  from  the  prosecutor,  and  that  the 
line  between  them  had  never  been  run,  although  the  nrosecut^>r 
had  pointed  out  the  line  as  he  claimed  it,  anti  told  defendant  he 
must  not  cut  any  trees  beyond  it ;  these  facts,  without  more,  do 
not  justify  the  inference  of  malice,  and  do  not  authorize  a  convic- 
tion,    lb.  81. 

Pek.iurv. 

77.  Admissibility  of  jtistice's  vrocet'dinys  as  evidence. — On  a  charge  of 

perjury  committed  by  tne  defendant  while  testifying  as  a  witness 
42 
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during  a  preliminary  investigation  of  a  criminal  charge  before  a 
justice  of  the  peac^e,  the  original  papers  of  the  justice  showing  the 
proceedings  are  competent  and  athiiissible  as  evidence  to  identify 
them  with  the  proceedings  described  in  the  indictment.  Boynlon 
V.  The  State,  29. 

Pleas  and  Defenses. 

78.  Former  conviction,  or  acquittal;  "how  pleaded  and  tried. — A  former 

conviction  or  acquittal  must  be  specially  pleaded ;  and  when  so 
pleaded,  the  issue  joined  on  it  must,  properly,  be  tried  and  de- 
termined, before  the  issue  on  the  plea  of  not  guilty  is  submitted  to 
th"^  jury-     De  Armauv.  The  State,  10. 

79.  Same. — A  former  conviction  must  be  specially  pleaded,  and  can  not 

be  given  in  evidence  under  the  plea  of  not  guilty.  Bay  singer  v. 
The  State,  60. 

80.  Same ;  certainty  requisite  in  plea.— A  plea  of   former  acquittal,  or 

former  conviction,  which  are  among  favored  pleas,  requires  only 
certainty  to  a  common  intent  in  its  averments  ;  but  it  must  show 
the  essential  identities  of  person  and  offense,  if  not  by  averment 
in  express  terms,  at  least  by  the  averment  of  facts  which  show 
such  identity  with  reasonable  certainty.     lb.  60. 

81 .  Plea  of  former    conviction. — An    indictment    for   the  forgery   of  a 

written  order  for  money,  and  for  uttering  such  order  as  true,  know- 
ing it  to  be  forged,  and  an  indictment  for  obtaining  money  on  such 
order  by  falsely  pretending  that  it  was  written  by  the  person 
whose  signature  to  it  was  forged,  on  their  face  charge  separate  and 
distinct  offenses ;  and  a  plea  of  former  conviction  under  the  first, 
setting  out  the  indictment  and  the  verdict  of  the  jury,  and  averring 
that  the  offense  charged  in  the  second  "is  based  upon,  and  is  of 
the  same  transaction  as  alleged  in  the  first  indictment,"  without 
more,  does  not  show  the  identity  of  the  two  charges  as  one  offense. 
Baysinger  v.  The  State,  60. 

82.  Former  jeopardy. — When  a  judgment  of  conviction  in  a  criminal 

case  has  been  arrested,  set  aside,  or  reversed  on  error  or  appeal, 
at  the  instance  of  the  defendant,  it  can  not  be  pleaded  in  bar  of 
another  prosecution  for  the  same  offense,  such  action  on  his  part 
being  regarded  as  an  express  waiver  of  his  constitutional  privilege 
not  to  be  placed  in  jeopardy  a  second  time.     Morrisette  v.  State.  71. 

Retailing  Spirituous  Liquors. 

83.  License  for  retailing  liquors;  pre-requisites  of,  and  power  of  probate 

judge  in  issuing. — In  issuing  a  license  for  retailing  spirituous 
liquors,  under  the  general  statutes,  a  probate  judge  acts  ministe- 
rially, and  is  bound  to  require  a  substantial  compliance  with  all 
the  precedent  statutory  conditions;  and  while  the  license  itself  is 
prima  facie  evidence  of  such  compliance,  the  fact  of  non-compli- 
ance, wlien  affirmatively  shown,  renders  the  license  void  ;  and  its 
invaliditv  being  thus  shown,  it  affords  no  protection  to  tlie  person 
to  whom  it  was  granted,  and  who  has  acted  under  it.  Russell  v. 
The  State,  89. 

84.  Same;  affidavit  of  applicant. — The  statutory  affidavit  required  of  a 

person  applying  for  a  license  to  retail  sitiritiious  lifiuors  (Sess.  Acts 
1882-3,  pp.  3(5-7),  must  state,  among  other  things,  that  the  appli- 
cant will  not  knowingly  sell  or  give  away  vinous  or  spirituous 
liquors  to  any  person  of  known  intemperate  habits,  and  will  not 
keep  his  house  open  on  Sunday  for  the  purpose  of  carrying  on  the 
business;  and  if  the  affidavit  omits  these  statements,  it  does  not 
authorize  the  issue  of  a  license,  and  the  license  itself  is  void. 
Ih.  89. 
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Trial  axd  its  Incidents. 

85.  Order  settimj  day  for  trial. — Where  the  record    shows    that  the 

trial  was  had  at  an  extra  term  of  the  court,  which  was  called 
and  held  in  strict  conformity  witli  the  statutory'  provisions 
regulating  both  special  and  adjourned  terms  (Ciwle,  H  652, 
654;  Sess.  Acts  1874-5,  p.  201;  lb.  1875-76,  p.  210),  and  on 
the  day  specified  in  the  orders  calling  said  extra  terra ;  it  is  no 
objection  to  the  regularity  of  the  proceedings,  that  the  order  fixing 
tiie  day  for  trial  was  made  on  the  day  before  the  final  adjournment 
of  the  regular  term,  while  the  order  for  the  adjourned  term  was 
not  made  until  the  next  day,  and  just  before  the  adjournment ;  nor 
is  it  necessary  that  an  order  should  be  made  at  said  extra  term, 
setting  a  day  for  the  trial.     Martin  v.  The  State,  1. 

86.  Special  venire  in   capital  case. — When    the   order  setting  the  day 

for  the  trial  at  the  special  or  adjourned  term  directs  "that 
the  names  of  fifty  competent  persons  be  drawn  and  sum- 
moned for  the  trial  of  this  case,"  and  the  order  for  the  ad- 
journed term  also  directs  that  the  same  number  be  drawn  "to 
serve  as  petit  jurors  at  said  adjourned  term";  and  the  jury  is 
organized,  without  objection,  from  the  venire  thua  drawn  and  sum- 
moned (Code,  §§  4739, 4874),  there  is  no  irregularity  which  is  avail- 
able on  error.  (Stone,  C.  J.,  "  inclining  to  the  opinion,  that  sec- 
tion 4739  should  be  held  to  apply  to  all  extra  terras,  whether 
special  or  adjourned.")     lb.  1. 

87.  Same;  when   required  or  authorized. — A  special  venire  is  only  au- 

thorized, or  necessary,  in  capital  cases  (Code,  §  4874) ;  and 
under  an  indictment  for  murder,  the  defendant  having  been  con- 
victed, on  the  first  trial,  of  murder  in  the  second  degree  (which  is 
not  a  capital  offense),  he  is  not  entitled  to  demand  a  special  venire 
on  his  second  trial,  if  the  former  judgment  is  properly  pleaded. 
De  Arman  v.  The  State,  10. 

88.  Same;  ivho  are  ^'regular  jurors"  for  the  week. — In  summoning  a 

special  venire  for  the  trial  of  a  capital  case,  which  must  include  the 
"regular  jury,"  or  "those  summoned  on  the  regular  juries  of  the 
week"  (Code,  §§  4872,  4874),  these  terms  mean  only  those  persons 
who  were  summoned  as  regular  jurors  and  are  in  attendance ;  and 
neither  those  who  failed  to  attend,  nor  those  who  were  excused, 
nor  talesmen,  can  be  included,  unless  again  specially  summoned. 
Jackson  v.  The  State,  18. 

89.  Application  for  continuance,  and  admission  as  to  testimony  of  absent 

witness;  what  is  revisable. — Applications  for  a  continuance,  or  re- 
quiring an  admission  as  to  the  alleged  testimony  of  an  absent  wit- 
ness, are  addressed  to  the  discretion  of  the  trial  court,  and  its 
action  is  not  revisable  on  error  or  appeal.  De  Arman  v.  The 
Slate,  10. 

90.  Application  for  change  of  venue;  exceptionto  refusal. — To  enable  this 

court  to  revise  the  refusal  of  an  application  for  a  change  of  venue 
in  a  criminal  ca.se  (Sess.  Acts  1884-85,  p.  1  K)),  the  point  must  be 
duly  reserved  by  bill  of  exceptions,  and  a  recital  of  an  exception 
in  the  judgment-entrv  only  is  not  sufticient.     Jones  v.  The  State,  9S. 

91.  Polling  jury. — When,  in  polling   the  jury,  a  juror  answers  that  he 

agrees  to  the  verdict,  without  other  remark  or  explanation,  this 
court  will  not  j)re8ume,  for  the  puriK)se  of  imputing  error,  that  he 
wished  to  make  ekplanatiuu,  merely  because  the  defendant's 
counsel  asked  that  he  be  allowed  to  explain,  and  the  court  refused 
it,  the  juror  himself  saying  nothing.     Prior  v.  The  Stale,  56. 

92.  Motion  in  arrest  of  judgment;  on  what  grounds  founded,   aud  how 

revised. — A  motion  in  arrest  of  judgment  nmst  be  founded  on  de- 
fects or  errors  appartmt  on  the  face  of  the  record ;  and  when  shown 
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only  by  bill  of  exceptions,  it  can  not  be  considered  by  this  court. 
Diggs  v.  The  State,  68. 

Verdict  and  Judgment. 

93.  Judgment  and  sentence;  asking  defendant  if  he  has  aught  to  say  before. 

A  recital  in  the  judgment-entry,  that  the  defendant  was  asked,  be- 
fore judgment  and  sentence  was  pronounced  on  him,  "if  he  had 
anything  to  say  why  the  judgment  of  the  court  should  not  now  be 
pronounced  upon  him,"  shows  a  substantial  compliance  with  the 
requirements  of  the  law.     Boynton.  v.  The  State,  29. 

94.  Sentence  to  hard  labor  for  costs;  amendment  of  clerical  misprision. 

A  sentence  to  hard  labor  for  the  non-payment  of  costs  amounting 
to  $53.95,  at  forty  cents  per  day,  should  be  for  only  one  hundred 
and  thirty-four  days,  the  fraction  over  being  excluded  ;  but  a  judg- 
ment in  excess  of  this  number  of  days,  being  a  clerical  misprision, 
will  be  corrected  without  a  reversal.     Morrisette  v.  The  State,  71. 

95.  Same. — A  sentence  to  hard  labor  for  non-payment  of  costs,  in  a 

criminal  prosecution  for  a  misdemeanor,  can  not  exceed  eight 
months,  nor  fifteen  months  in  a  case  of  felony  (Sess.  Acts  1880-81, 
.  p.  67) ;  but  a  sentence  beyond  this  limit,  being  a  clerical  error,  will 
be  corrected  bv  this  court,  if  the  record  contains  no.  other  error. 
Miller  v.  The  State,  41. 

DAMAGES. 

1.  Profits,  as  damages  for  breach  of  contract. — In  an  action  for  the 

breach  of  a  contract,  by  which  defendant,  a  private  corporation 
engaged  in  the  business  of  refining  cotton-seed  oil  at  Montgomery, 
Alabama,  employed  plaintifT  as.  its  agent  to  introduce  and  estab- 
lish a  market  for  the  sale  of  its  oils  in  Georgia  for  the  term  of 
three  j'ears,  and  to  receive  as  his  compensation  ten  per-cent.  of  the 
amount  of  his  sales ;  the  agent  can  not  recover  as  damages  the 
supposed  profits  which  he  would  or  might  have  realized  from  sales 
during  the  entire  period  stipulated  for  the  continuance  of  the  con- 
tract. Such  damages  are  entirely  speculative,  and  no  rule  can  be 
laid  down  by  which  they  can  be  accurately  ascertained  or  meas- 
ured.    Union  Refining  Co.  v.  Barton,  14S. 

2.  Same ;  proof  of  sales   made. — The   amount  of    sales  made  by  the 

plaintiff,  while  engaged  in  the  business  of  the  agency,  is  compe- 
tent evidence  for  him,  as  tending  to  furnish  a  basis  for  fixing  his 
compensation  for  the  services  rendered,  but  not  as  aflbrding  a 
guide  for  estimating  future  or  prospective  profits.     lb.  14S. 

3.  Contract  for  ]>erformance  of  personal  services  ;  discharge  before  expi- 

ration of  term;  offer  of  continued  employment  at  less  wages. — When 
a  person  is  employed  for  a  specified  term,  at  stipulated  monthly 
wages,  and  is  discharged  before  the  expiration  of  the  term,  his  ac- 
ceptance of  continued  service  at  less  wages  would  be  a  modifica- 
tion of  the  original  contract,  and  an  abandonment  of  any  claim  to 
more;  consequently,  his  rejection  of  the  offer  neither  prejudices 
his  right  of  action,  nor  reduces  the  amount  of  his  recovery.  Peo- 
ple's Co-operative  Association  v.  Lloyd,  387. 

DEEDS  AND  CONVEYANCES. 

1.  Conveyance  to  county  for  "court-house  purposes  ;"  what  uses  are  al- 
lowable.—When  a  town  lot,  adjoining  that  on  which  the  court- 
house is  located,  is  conveyed  to  the  county  as  a  corporation,  "  to 
have  and  to  hold  so  long  as  the  said  party  of  the  second  part  shall 
use  the  same  for  court-house  purposes,"  and  with  condition  that 
it  shidl  revert  to  the  grantor,  "whenever  the  said  ])arty  of  the 
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second  part  ceases  to  use  said  lot  for  court-house  purposes,"  the 
condition  is  not  Ijroken  ])y  any  incidental  or  collateral  use  to 
which  the  lot  may  be  temporarily  devoted,  which  does  not  conflict 
with  its  continued  use  for  court-house  purposes ;  as,  by  the  failure 
to  inclose  it  entirely  with  a  fence,  allowing  hitching-]K)St8  for 
public  use  to  be  erected  on  the  uninclosed  portion,  or  a  temporary 
structure  for  posting  bills.     Ifrnry  v.  Etowah  County,  538. 

2.  Description  of  pemowil  property  conveyed. — A  mortgage  which  con- 

veys "all  of  the  crops  of  corn,  cotton  and  cotton-seed,  and  crops 
of  every  other  name  and  description,  to  be  grown  this  year  in  said 
county,"  is  not  void  for  uncertainty,  but  is  valid  and  operative  to 
convey  all  the  crops  grown  in  said  county  by  tlie  grantor  or  mort- 
gagor.    Hamilton  v.  Mans  d-  lirother,  2BS. 

3.  Description  of  land,  in  agreement  to  sell  and  convey;  parol  evidence 

in  aid  of. — As  held  in  this  case  on  the  former  appeal  (75  Ala.  475), 
an  agreement  to  sell  and  convey  a»  parcel  of  land,  part  of  a  larger 
tract,  described  in  the  written  agreement  as  "sixty  acres  Comida 
and  cane-bottom,  also  ten  acres  hill-side  woodland  adjoining  the 
Mitchell  tract,"  is,  on  its  face,  void  for  uncertainty;  but  parol 
eviilence  may  i)e  received  to  aid  the  uncertain  description,  and  to 
identify  the  particular  land  inten<led  to  be  sold,  which  was  pointed 
out  at  the  time,  and  of  which  the  purchaser  was  put  in  possession. 
Mei/er  Bros.  v.  Mitchell,  312. 

4.  Same;  sufficiency  of  ejclraneous  evidence  identifying  land  sold. — The 

K articular  lands  intended  to  be  sold  being  described  in  the  amended 
ill  with  sufficient  certainty,  and  the  plat  and  survey  made  by  the 
county  surveyor,  at  the  instance  of  the  purchaser,  corresponding 
substantially" with  this  description,  and  its  correctness  not  being 
impeached  by  any  contradictory  evidence ;  this  is  sufficient  to  sus- 
tain the  chancellor's  decree  granting  a  specific  performance, 
although  the  lands  were  pointed  out  to  the  surveyor  by  the  com- 
plainant himself,  and  the  survey  was  made  without  notice  to  the 
defendants.     lb.  312. 

5.  Deed  construed,  as  to  power  of  sale  conferred  on  trustee. — In  a  deed 

by  which  the  grantor  covenants  to  stand  seized  of  certain  prop- 
erly, real  and -personal,  for  certain  declared  uses  and  purposes 
(namely,  the  payment  of  his  debts,  the  joint  use  of  himself  and 
his  wife  during  fife,  with  further  provisions  for  her  children  and 
grandchildren),  a  power  of  sale  in  these  words:  "And  the  said 
John  p.  N.  shall  at  all  times  have  the  sole  and  absolute  right  to 
sell  and  dispose  of  the  estate  hereby  conveyed  to  the  uses  afore- 
said, and  on  giving  adequate  security  to  invest  the  proceeds  ac- 
cording to  the  terms  of  this  deed," — does  not  repose  on  personal 
trust  and  confidence,  but  is  attache<l  to  the  office  of  trustee,  and 
intended  for  the  benefit  of  the  trust  estate ;  and  it  may  be  exer- 
cised by  a  subsequent  trustee,  appointed  by  a  court  of  equity. 
Gosson  V.  Ladd,  22Jf. 

6.  Conveyance  of  lands  to  married  icoman;  character  of  estate. — A  con- 

veyance of  lands  to  a  married  woman,  without  any  words  showing 
an  intention  to  exclude  her  husband's  marital  rights,  vests  in  her 
a  statutory  estate.     Lee  v.  Lee,  41S. 

7.  Conveyance  to  married  woman,  "  to  her  only  proper  use  and  behoof." 

A  conveyance  of  lands  to  a  married  woman,  "  to  her  only  proiier 
use  and  behoof,"  excludes  the  marital  rights  of  her  husband,  and 
creates  in  her  an  equitable  estate,  as  distinguished  from  a  statu- 
tory estate.     Webb  v.  Bobbins,  176. 

8.  Conveyance  of  lands  with  restriction  as  to  use. — ^The  owner  of  lands, 

in  making  a  sale  and  conveyance  of  them,  may  reserve  and  retain 
a  servitude  or  easement  in  them,  or  impose  restrictions  upon  their 
use  by  the  purchaser  or  his  assigns,  deemed  injurious  to  the  us^ 
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or  value  of  the  vendor's  adjoining  lands;  and  when  such  restric- 
tions are  not  in  general  restraint  of  trade,  nor  otherwise  illegal, 
they  may  follow  the  lands  in  the  hands  of  subsequent  purchasers 
with  notice.     lb.  176. 

DEPOSITION. 

1.  Affidavit  for  deposition;  sufficiency  in  identifying  cause. — AVhen  an. 

affidavit,  made  by  the  attorney  of  H.  J.  as  administrator  of  S.  J., 
deceased,  for  taking  a  deposition,  describes  the  cause  as  "a  cause 
now  pending  in  said  Probate  Court,  in  the  matter  of  the  final  set- 
tlement of  the  estate  of  S.  J.,  deceased;"  this  is  sufficient  to 
identify  it  as  a  procedihg,  then  pending  in  said  court,  for  the  final 
settlement  of  the  accounts  of  J.  M.,  deceased,  as  administrator  of 
said  S.  J.'s  estate,  between  his  personal  representative  and  said 
H.  J.  as  administrator  de  bonis  non  ;  especially  in  the  absence  of 
proof  of  any  other  cause  or  proceeding,  then  pending  in  said  court, 
with  which  it  might  be  confounded.     McDonald  v.  Jacobs,  524- 

2.  Re-taking  deposition,  without  order  of  court. — When  a  deposition  is 

re-taken  by  the  same  party,  without  an  order  of  court  allowing  it, 
a  motion  to  suppress  it,  on  that  ground,  is  addressed  to  the  discre- 
tion of  the  court,  and  its  refusal  is  not  revisable  on  error.     lb.  524- 

3.  Re-examination  of  witness. — It  is  irregular  to  re-examine  a  witness 

without  an  order  of  court,  the  granting  of  which  is  matter  of  dis- 
cretion with  the  chancellor ;  and  if  a  deposition  is  thus  taken  with- 
out authority  of  an  order,  it  is  discretionary  with  the  chancellor 
whether  he  will  suppress  the  deposition  or  not ;  and  the  exercise 
of  this  discretion,  in  either  case,  is  not  revisable  on  error  or  ap- 
peal.    Meyer  Bros.  v.  Mitchell,  312. 

DETINUE. 

1.  Proof  of  diefendant's  possession. -^In  detinue,  or  the  corresponding 
statutory  action,  the  plaintiff  is  not  entitled  to  recover,  unless  it  is 
shown  or  admitted  that  the  defendant  had  possession  at  the  com- 
mencement of  the  suit ;  but,  when  the  bill  of  exceptions  shows  it 
was  proved  that  a  purchaser  at  constable's  sale,  the  -validity  of 
which  is  attacked,  sold  the  property  to  the  defendant  soon  after- 
wards, and  there  is  no  proof  of  any  subsequent  change  in  the  pos- 
session, this  court  can  not  say  that  the  jury  were  not  authorized 
to  find  that  the  possession  continued  in  him.  Street  v.  McCler- 
kin,  580. 

DISCONTINUANCE. 

1.  Actions  against  joint  trespassers;  discontinuance. — A  plaintiff  may,  at 
his  election,  maintain  a  separate  action  against  each  of  several  joint 
trespassers,  or  a  joint  action  against  all,  though  he  can  have  but 
one  satisfaction;  and  if  he  elects  to  bring  a  joint  action,  he 
may  "sue  out  an  alias  summons,  or  discontinue  as  to  those  on 
whom  the  summons  is  not  served,  and  proceed  to  judgment  against 
those  on  whom  it  has  been  executed"  (Code,  §  2911);  but  the 
statute  does  not  authorize  him  to  sue  out  an  alias  summons  as  to 
one  not  served,  take  a  final  judgment  by  default  against  another, 
and  continue  as  to  a  third  who  appears  and  pleads ;  and  by  such 
judgment  the  entire  cause  is  discontinued.     Slade  v.  Street,  576. 

DOWER. 

1.  Widow's  right  of  doiver,  as  affected  by  separate  estate. — To  bar  or  re- 
duce the  widow's  right  of  dower  in  her  husband's  lands,  on  account 
of  other  lands  belonging  to  her  in  her  own  right  (Code,  ^  2715-16), 
they  must  be  lield  by  her  as  a  statutory  estate,  as  distinguished 
from  one  that  is  equitable.    Lee  v.  Lee,  412. 
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EJECTMENT. 

1.  Who  is  proper  party  plaintiff;  amendment  hy  gtrikina  out  parties. 
A  statutory  action  in  the  nature  of  ejectment  must  i>e  brought  in 
the  name  of  the  i)er8on  who  holds  tlie  legal  title;  and  if  he  is  de- 
scribed in  the  summons  and  complaint  as  suing  for  the  use  of  an- 
other person,  these  words  may  be  struck  out,  by  amendment 
(Code,  ^  3156),  as  surplusage.     Caldwell  r.  Smith,  157. 

ELECTION. 

1.  As  to  ratijication  of  payment. — When  a  party  has  a  right  to  elect 

whether  he  will  ratify  or  disathrin  a  wrongful  payment,  he  must 
either  ratify  or  disaffirm  it  as  an  entirety :  he  can  not,  while  suing 
the  original  debtor,  maintain  an  action  against  the  i)er.son  to  whom 
the  money  was  paid,  or  fasten  a  trust  on  the  property  received  by 
him  in  payment;  though,  if  the  property  was  merely  received  as 
collateral  security  for  the  debt,  he  nmy  pursue  it  in  equity,  and  at 
the  same  time  maintain  an  action  at  law  against  the  debtor.  H'i7- 
liams,  Deacon  d-  Co.  v.  Jones,  294. 

2.  In  criminal  case;   when  compelled.     Williams  t).    The  State,  5S; 

Bushy  V.  The  State,  66. 

EMBEZZLEMENT.     See  Criminal  Law,  14-20. 
ENTICING  MINOR.    See  Criminal  Law,  21. 
ERROR  AND  APPEAL. 

1.  When  appeal  lies. — When  the  minute-entry,  as  set  out  in  the  record, 

recites  only  the  verdict  of  the  jury,  an<l  the  award  of  an  execution 
thereon,  the  appeal  will  be  dismissed  by  the  court,  ex  mero  motu, 
because  there  is  no  judgment  which  will  support  it.  Wagnon  v. 
Keenan,  519. 

2.  When  returnable. — When   an  appeal  to  this  court  is  taken  during 

term  time,  it  may  be  made  returnable  to  the  first  Tuesday  in  anj*  . 
month  during  the  term  (Code,  §  3925) ;  but  the  statute  is  not  man- 
datory, and  if  the  appeal  is  not  so  made  returnable,  or  if  it  is  sued 
out  in  vacation,  it  is  returnable,  by  operation  of  law,  to  the  next 
regular  term  of  the  court.     Webb  v.  Rohbins,  176. 

3.  AJHrmance  on  certificate;  failure  t^  file  transcript. — If  tlie  transcript 

18  not  tiled  during  the  term  to  which  the  appeal  is  taken,  the  ap- 
pellee may  have  an  affirmance  on  certificate ;  but,  if  he  fails  to  ask 
this,  and  nothing  is  done  with  the  cause  during  that  term,  it  passes 
over  to  the  next  term,  and  a  motion  to  dismiss  then  comes  too  late. 
lb.  176. 

4.  Waiver  of  objections  to  evidence. — Objections  to  evidence,  not  raised 

in  the  court  below,  will  l)e  considered  as  waived,  and  will  not  be 
noticed  by  this  court  on  appeal.     I h.  176. 

5.  Error    \uithont    injury    in    admission   of  evidence. — The  admission 

of  evidence  which  is  at  the  time  prima  facie  inadmissible, 
is  error  without  injurj',  when  the  record  shows  that  its  relevancy 
or  admissibilitv  was  established  by  evidence  subsequently  intro- 
duced.    Bedwell  v.  Bedwell,  5S7. 

6.  Exception  to  exclusion  of  evidence;  presumption  in  favor  of  judgment. 

When  objection  is  made  to  the  answer  of  a  witness  to  an  interrog- 
atory, but  not  to  the  interrogatory  itself,  and  the  answer  is  not  set 
out  in  the  record,  this  court  will  presume  that  tlie  answer  wa.s  legal 
evi<lence.     Jb.  5S7, 

7.  New  trial;  refusal  not  revisabte. — The  refusal  of  a  new  trial  is  not 

revisable  by  this  court,  on  ern>ror  appeal.     /'».  5S7. 

8.  Rerinion  of  judgment  on  facts. — The  decision  of  the  lower  court, 

overruling  and  refusing  a  motion  to  substitute  i)jipers  alleged  to  be 
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lost,  will  not  be  disturbed  by  this  court,  unless  clearly  convinced 
that  it  is  wrong.  Graham  v.  Hughes,  590. 
9.  Revision  of  chancellor's  decision  on  evidence. — The  chancellor's  de- 
cision on  a  disputed  question  of  fact,  as  on  the  question  of  notice 
lel  non,  will  not  be  disturbed  by  this  court  on  appeal,  unless  the 
record  clearly  shows  that  it  is  wrong.     Sawrjers  v.  Baker,  4^1. 

10.  Application  for  continuance,  and  admission  as  to  testimony  of  absent 

witness;  what  is  revisable.. — Applications  for  a  continuance,  or  re- 
quiring an  admission  as  to  the  alleged  testimony  of  an  absent  wit- 
ness, are  addressed  to  the  discretion  of  the  trial  court,  and  its 
action  is  not  revisable  on  error  or  appeal.  De  Arman  v.  The 
State,  10. 

11.  Abandonment  of  special  plea.— When  a  demurrer  to  a  special  plea  is 

overruled,  and  a  demurrer  to  a  replication  thereto  is  sustained, 
while  the  bill  of  exceptions,  purporting  to  set  out  all  the  evidence, 
shows  that  no  evidence  was  introduced  as  to  the  issue  thus  pre- 
sented, this  court  will  consider  the  defense  as  abandoned,  and  will 
not  revise  the  rulings  on  the  demurrer.  Clements  v.  Railroad 
Co.,  533. 

12.  Keinandment  on  reversal,   for  amendment. — When  the    chancellor 

overrules  a  demurrer  to  a  bill,  and  this  court,  on  appeal,  reverses 
his  judgment,  a  final  decree  will  not  be  here  rendered,  but  the 
cause  will  be  remanded,  in  order  that  the  complainant  may  have 
an  opportunity  to  amend  his  bill,  if  he  desires  to  do  so.  Jones  v. 
McPhilUps,  3U. 

13.  Plaintiff's  rir/?it  to  sue ;  ivhen  and  how  questioned. — When  the  trial  was 

had  on  tlie  merits,  without  objection  to  the  plaintiff's  right  to  sue  as 
trustee,  his  right  to  maintain  the  action  in  that  capacity  can  not  be 
raised  for  the  first  time  in  this  court.  Ala.  Gold  Ins.  Co.  v.  Gar- 
ner, 210. 

See,  also.  Bill  of  Exceptions  ;  Charge  of  Court. 

ESTATES  OF  DECEDENTS. 

1.  Settlement  of  estate  in  equity;  averments  of  bill. — When  a  bill  seeks 
to  compel  a  final  settlement  of  a  decedent's  estate,  it  must  aver  or 
show  that  the  estate  is  ready  for  a  final  settlement.  Achlen  v. 
Goodman,  521. 

See,  also,  Executors  and  Administrators. 

ESTOPPEL. 

1.  General  principle  governing. — In  modern  times,  the  doctrine  of  estop- 

pel has  lost  tne  odium  once  attached  to  it,  and  it  is  now  regarded 
as  an  important  and  useful  principle,  having  its  origin  in  moral 
duty  and  public  policy,  intended  for  the  promotion  of  common 
honesty  and  the  prevention  of  fraud  ;  the  general  principle  being, 
that  when  a  party  has  procured  an  advantage  to  himself,  or  has 
induced  another  person  to  act  to  his  own  prejudice,  by  the  admis- 
sion or  assertion  of  anything  as  a  fact,  he  shall  not  be  allowed,  in 
a  subsequent  suit  founded  on  the  same  subject-matter,  to  contra- 
dict that  admission  or  assertion.     Caldwell  V.  Smith,  157. 

2.  Estoppel  as  between  landlord  and  tenant. — When  a  tenant  enters  into 

the  possession  on  the  faith  of  his  lease,  or,  being  in  possession,  is 
permitted  to  remain  on  recognition  of  the  landlord's  title,  he  is 
estopped  from  setting  up  an  outstanding  title  in  defense  of  an 
action  by  his  landlord  during  the  continuance  of  his  estate. 
lb.  157. 

3.  Same;  conclusiveness  of  judgment. — Where  the  mortgagor,  remain- 
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ing  in  posBcssion  after  a  sale  under  the  mortgage,  and  being  sued 
by  a  sub-purchaser,  denied  his  tenancy  under  the  plaintin,  and 
claimed  to  hold  under  the  original  purchaser,  an«l  thereby  (with 
other  pleas)  defeated  that  action  ;  he  can  not  defeat  a  Hul»8e<iuent 
action  by  the  ori;;inaI  purchaser,  bv  pleading  and  proving  that  lie 
held  iKJssession  as  the  tenant  of  said  sub-jiurchaser.     Ih.  157. 

4.  Estoppel  en  pain  against  creditor  l>y  laches,  or  by  accepting  Jrandulent 

grantee  as  indorsee. — A  creditor  is  not  estopped  from  filing  a  bill  to 
set  aside,  on  the  ground  of  fraud,  a  conveyance  execute*!  by  his  in- 
solvent debtor,  and  a  subsequent  conveyance  by  the  grantee  to  the 
debtor's  wife,  because  he  delayed  for  one  or  two  years  after  the 
exe<'Ution  of  the  conveyances,  making  efforts  in  the  meantime  to 
collo(;t  his  debt ;  nor  because  he  renewe*!  his  debt  after  the  execu- 
tion of  the  conveyances,  and  accepted  the  fraudulent  grantee  as 
indorser  on  the  renewed  note,  to  the  payment  of  which  he  seeks 
to  condemn  the  property  conveyed.  Proskauer  v.  People' $  Savings 
Bank,  i'.57. 

5.  Estoppel  against  married  woman. — ^The  (U^ed  of  a  married  woman, 

conveying  property  l)elonging  to  her  statutory  estate,  if  executed 
in  any  other  manner  than  that  prescribed  by  law,  or  founded  on  a 
consitleration  not  sanctioned  Ijy  law,  does  not  estop  her  fnim  as- 
serting its  invalidity,  and  asking  its  cancellation  ;  and  though  she 
might  be  estopped  from  denying  the  validity  of  an  act  done  -under 
a  power,  and  within  the  scope  of  her  authority  as  trustee,  the  pre- 
cedent incjuiry  would  remain,  whether  she  performed  the  act  in 
the  capacity  of  trustee.     Harden  v.  Darwin  A  Pulley,  472. 

6.  Estoppel  en  pais,  by  representations  of  debtor  as  to  titU  of  surety,  his 

fraudulent  grantee;  voluntary  and  fraudulent  conveyances. — When 
a  debtor,  against  whom  a  suit  is  pending,  induces  his  creditor  to 
dismiss  the  suit,  to  extend  the  time  of  payment,  and  to  accept  the 
notes  of  himself  and  a  third  person  a:8  his  surety,  on  the  repre- 
sentation that  the  surety  is  the  owner  in  fee  of  a  tract  of  land, 
which  the  debtor  himself  had  bought  and  paid  for,  taking  the  title 
in  the  name  of  the  surety  for  the  purpose  of  defrauding  his  credi- 
tors; as  between  the  parties  to  the  transaction,  or  their  heirs,  the 
facts  are  to  be  taken  to  be  as  they  were  represented  to  be ;  the 
creditor  having  recovered  separate  judgments  on  the  extended 
notes,,  against  the  debtor  and  his  surety,  and  seeking,  by  bill  in 
equity,  to  subject  the  land  to  the  satisfaction  of  the  judgment 
against  the  surety,  which  the  latter  had  re-conveyed  to  his  prin- 
cipal, the  heirs  of  the  latter  are  estopped  from  setting  up  the 
fraud  under  which  the  surety  held  the  land,  or  claiming  under  the 
re-conveyance  to  their  ancestor ;  which  re-conveyance,  if  voluntary, 
is  void  against  the  existing  creditors  of  the  grantor,  and  if  execu- 
ted with  an  intention  to  defrautl  the  creditors  of  the  grantor,  the 
grantee  participating  in  the  fraud,  is  equally  void  and  inoperati\"e, 
though  full  consideration  was  pai»J.     Larkin  v.  Mead,  4^5. 

7.  Estoppel  between  landlord  and  tenant. — A  tenant  can  not  dispute  the 

title  of  the  landlord  under  whom  he  entered,  while  still  holding 
under  him,  but  must  first  surrender  the  possession  in  gootl  faith  ; 
it  is  not  enough  that  he  left  the  possession  for  a  few  days,  without 
notice  to  his  landlord,  and  again  resumed  it  by  collusion  with  an- 
other person.     Littleton  v.  Clayton,  571. 

8.  Same. — Actual  prior  possession  by  plaintiff  is  necessary  to  the  main- 

tenance of  an  action  for  unlawful  detainer;  yet,  where  the  action 
is  brought  by  a  landlord,  against  his  tenant  holding  over,  the  de- 
fendant is  estopped  from  disputing  the  fact  cf  such  prior  jMSsses- 
sion  by  plaintin.     Kitig  v.  Boiling,  504. 

9.  Special  court. — When  two  of  the  justices  of  the  Supreme  Court  are 

disqualified  to  sit  in  a  cause,  the  parties  may  consent,  by  agree- 
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ment  entered  of  record,  that  the  case  sliall  be  submitted  to  the 
decision  of  tlie  remaining  justice,  and  that  his  decision  shall  be 
entered  up  as  the  decision  of  the  court;  or  that  two  attorneys  of 
the  court,  named  in  the  agreement,  shall  be  associated  with  him, 
and  that  the  decision  of  the  three,  or  a  majority  of  them,  shall  be 
entered  up  as  the  judgment  of  the  court;  and  if  one  of  the  attor- 
neys so  selected  dies  before  judgment  is  rendered,  the  decision  of 
the  justice  and  the  surviving  attorney,  afterwards  rendered,  and 
regularly  entered  up  as  the  judgment  of  the  Supreme  Court,  is 
valid  and  binding  on  the  parties,  and  can  neither  be  assailed  in 
the  court  below,  to  which  the  cause  is  remanded  by  judgment  and 
certificate  regular  on  their  face,  nor  in  the  Supreme  Court  after 
the  expiration  of  the  term  at  which  it  is  regularly  entered. 
Donnell  v.  Hamilton,  610. 

EVIDENCE. 

Admissibility,  and  Rklevancv. 

1.  Proof  of  insolvency. — Insolvency  to-day  does  not,  generally,  prove 

insolvency  a  week  or  ten  days  before ;  but  it  is  a  fact  to  which  the 
jury  may  look,  in  connection  with  other  facts  (such  as  the  disparity 
between  the  debtor's  assets  and  his  liabilities),  in  determining 
whether  the  insolvency  did  not  exist  at  the  former  day.  McCor- 
mick&  Richardson  r.  Joseph  &  Anderson,  236. 

2.  Amount  of  sales  made;  relevancy  to  question  of  compensation. — In 

an  action  to  recover  damages  for  a  breach  of  contract,  by  which 
defendant,  a  private  corporation  engaged  in  the  business  of  re- 
fining cotton-seed  oil  at  Montgomery,  Alabama,  employed  plaintiff 
as  its  agent  to  introduce  and  establish  a  market  for  the  sale  of  its 
oils  in  Georgia,  and  to  receive  as  compensation  ten-cent,  of  the 
■  amount  of  his  sales,  the  amount  of  sales  made  by  the  plaintiff, 
while  engaged  in  the  business  of  the  agency,  is  competent  evi- 
dence for  him,  as  tending  to  furnish  a  basis  for  fixing  his  compen- 
sation for  the  services  rendered,  but  not  as  affording  a  guide  for 
estimating  future  or  prospective  profits.  Union  Refining  Co.  v. 
Barton,  149. 

3.  Proof  of  character. — ^As  tending  to  show  the  character  of  the  de- 

ceased as  a  turbulent  and  violent  man,  a  witness  may  be  asked  if 
he  had  not  heard  that  the  deceased,  a  short  time  before  he  was 
killed,  had  "  had  several  rows  and  shooting  scrapes  in  another 
county."     Tesney  v.  The  State,  33. 

4.  Same. — A  witness  for  the  defense  having  testified  to  the  general 

character  of  the  deceased  as  a  turbulent,  violent,  and  dangerous 
man,  he  may  be  asked,  on  cross-examination,  "if  he  had  not 
heard  some  say  that  he  was  a  kind  and  obliging  man  and  a  good 
neighbor;"  but  not,  "if  he  had  not  heard  men  in  his  neighbor- 
hood say  he  was  a  kind  neighbor;"  nor,  "if  he  had  not  heard 
some  good  reports  about  him;"  the  second  question  being  too 
narrow  and  restricted,  and  the  third  too  general.  Jackson  v.  The 
State,  18. 

5.  Proof  of  distance  between  parties  when  shot  was  fired. — For  the  pur- 

pose of  showing  the  distance  between  the  parties  when  the  de- 
ceased first  fired  a  pistol  at  the  defendant,  as  indicated  by  tlie 
marks  of  powder  on  the  clothes,  or  the  want  of  such  marks,  it  is 
not  permissible  to  exhibit  to  the  jury  a  coat  similar  to  that  worn 
by  the  defendant  at  the  time,  and  show  the  effect  of  a  single  ex- 
periment in  firing  at  it.     Tesney  v.  The  State,  S3. 

6.  Abiisire  languacjr  at  time  of  difficulty. — As  to  abusive  language  used 

by  a  person  assaulted  or  beaten,  at  or  near  the  time  of  the  diffi- 
culty, which  may  be  good  "  in  extenuation  or  justification  as  the 
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jury  may  determine"  (Ctnle,  ^  4900),  the  statute  applieH  only  to 
prosecutions  for  assault,  assault  and  hattery,  and  affray.  Prior 
V.  The  .Stntc,  ;'>G. 

7.  Proof  of  fonnrr  (lijfirult;/;  (uJmintitihilily  of  nUirr  convrrnation ,  when 

pari  ha»  Itfen  received. — Proof  of  a  previous  altercation  or  ditiiculty 
between  the  defendant  and  the  deceased,  a  few  ilays  liefore  the 
killing,  is  admissible  evidence  against  the  <lefendant,  though  the 
particulars  f)r  merits  of  that  diffu-ulty  can  not  l»e  imjuired  into; 
yet,  when  tiie  prosecution  has  j)roved  the  defendant's  subsequent 
declarations  relative  to  that  nifliculty,  in  tlie  nature  of  threats, 
and  the  defendant  has  pr()ved  other  parts  of  his  declarations  in  the 
same  con versati(m,  the  prosecution  may  call  for  all  that  was  said 
at  the  time  by  the  defendant  as  to  the  former  difficulty.  .Martin  v. 
Tlie  State,  I. 

8.  Offer  to  refund. — Under  an  indictment  lot  obtaining  money   under 

false  pretenses  (Code,  ^  4370),  evidence  of  the  fact  that  the  de- 
fendant offered,  two  or  three  weeks  after  the  money  was  obtained, 
to  refund  it  with  interest,  is  not  relevant  or  competent  evidence 
for  the  «lefeuse.     Carlisle  v.  The  State,  71. 

9.  Relevancy  of  e I  ide nee  as  to  amount  due  to  defendant  hy  drawer  af 

forged  order. — Under  an  indictment  for  forgery  in  falsely  altering 
and  raising  an  order  for  merchandise,  evidence  of  the  fact  that,  at 
the  time  the  order  was  given,  the  drawer  owed  the  defendant 
more  than  the  sum  specified  in  the  order,  is  not  relevant  or  admis* 
sible  for  any  purpose.     Bush  v.  The  State,  8.^. 

10.  ■4dmissibilily  of  jui>t ice's  proceedings  as  evidence. — On  a  charge  of 

perjury  committed  by  the  defendant  while  testifying  as  a  witness 
during  a  preliminary  investigation  of  a  criminal  charge  l>efore  a 
justice  of  the  peace,  the  original  papers  of  the  justice  showing  the 
proceedings  are  competent  and  admissible  as  evidence  to  identity 
them  with  the  proceedings  described  in  the  indictment.  Boynton 
V.  The  State,  39. 

11.  Judgment  in  civil  suit;  admissibility  as  evidence  in  criminal  vrose- 

cution. — A  judgment  recovered  against  a  defaulting  tax-collector 
and  his  sureties,  in  a  civil  action  at  the  suit  of  the  county,  is  not 
competent  evidence  against  him  in  asubse<|uent  criminal  prosecu- 
tion for  the  default.     Britton  v.  Tfie  State,  202. 

Admissions  ;  Coxfessions  ,  Declarations  ;  Hearsay  ;  Res  Gestjb. 

12.  Admissions  or  declarations  of  agent  ;  tehen  admissible  as  evidence 

against  principal. — Tlie  admissions  and  declarations  of  an  agent 
are  not  binding  on  his  principal,  nor  competent  evidence  against 
his  principal,  unless  made  within  the  scope  of  his  authority,  and 
while  in  the  discharge  of  his  duties  in  and  about  the  particular 
transaction  of  which  they  constitute  a  part  of  the  res  gestte;  and 
this  prin<i[)le  applies  eipially  to  the  agent  of  a  corporation  and  of 
a  natural  person.     Danner  Land  d:  Lumber  Co.  v.  Stonewall  Int. 

Co.,  m. 

13.  Confession,  or  admission  implied  from  silence. — The  statement  of  the 

justice  of  the  peace  l)efore  whom  the  preliminary  exatnination  of 
the  defendant  was  had,  testifying  as  a  witness  on  the  trial,  "  that 
he  explained  the  charge  to  the  defendant,  and  asked  him  if  he 
desired  to  make  a  statenient ;  that,  after  defendant  ma»le  his  state- 
ment, witness  told  him  his  own  statement  would  convict  him,  and 
defendant  made  no  reply,'" — is  not  a  confession,  or  admission  im- 
plied from  silence,  and  is  n<it  competent  evidence  against  the  de- 
fendant.     Wearer  V.  The  State,  26. 

14.  Proof  of  purchaser's  insolvency  ;   subsequent  admissions  or  declara- 

tions.— The  insolvency  of  the  purchaser,  at  the  time  the  contract 
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was  made,  can  not  be  provetl  by  his  admissions  or  declarations 
made  subseijuently  to  a  transfer  of  the  goods ;  and  his  sworn  an- 
swer to  a  bill  in  chancery,  to  which  the  transferree  or  claimant 
was  not  a  party,  is,  as  to  the  latter,  res  inter  alios,  and  not  compe- 
tentevidence.    McCormick  &  Richardson  v.  Joseph  A:  Anderson,  S36. 

15.  Declarations  of  defendant,  ivhen  delivering  forged  instrument. — The 

declarations  of  the  defendant  on  delivering  the  order  to  the  person 
to  whom  it  was  addressed,  that  it  was  written  by  McGowen,  are 
admissible  as  evidenc*^  against  him,  as  a  part  of  the  res  gestss  con- 
nected with  the  act  of  ntterance,  and  as  supporting  the  a,verment 
of  the  indictment  that  the  name  signed  to  the  order  meant  McGowen. 
Baysinger  v.  The  State,  63. 

16.  Former  difficult!/,  as  part  of  res  gestic. — When  it  appears  that  the  de- 

ceased was  killed  in  a  rencounter  with  the  defendant,  caused  by 
the  hitter's  interference  in  another  difficulty,  immediately  pre- 
ceding it,  between  the  deceased  and  a  third  person,  whose  quarrel 
the  defendant  espoused,  the  two  difficnlties  constituting  but  one 
continuous  transaction,  it  is  competent  for  the  prosecution  to  prove 
the  former  difficulty,  as  explanatory  of  the  homicide.  Prior  v. 
The  State,  56. 

17.  Same ;  admissibility  of  entire  conversation,  when  part  has  been  re- 

ceived.— Proof  of  a  previous  altercation  or  difficulty  between  the 
defendant  and  the  deceased,  a  few  days  before  the  killing,  is  ad- 
missible evidence  against  the  defendant,  though  the  particulars  or 
merits  of  that  difficulty  cannot  be  inquired  into;  yet,  when  the 
prosecution  has  proved  the  defendant's  subsequent  declarations 
relative  to  that  difficulty,  in  the  nature  of  threats,  and  the  defend- 
ant has  proved  otiier  parts  of  his  declarations  in  the  same  con- 
versation, the  prosecution  may  call  for  all  that  was  said  at  the 
time  by  the  defendant  as  to  the  former  difficulty.  Martin  v.  The 
State,  J. 

18.  Declarations  of  deceased;  when  admissible  as  res  gestx. — The  declara- 

tions of  the  deceased,  made  to  his  wife,  when  leaving  home  on  the 
morning  of  the  killing,  that  he  was  going  to  a  specified  place,  are 
competent  evidence  on  the  principle  of  res  gestss.     lb.  1. 

19.  Declarations  of  defendant ;  when  not  admissible. — The  declarations 

of  the  defendant,  made  on  the  day  before  the  killing,  to  the  effect 
that  he  desired  to  be  on  friendly  terms  with  the  deceased,  and 
would  give  the  witness  $50  if  he  would  effect  a  reconciliation  be- 
twefen  them,  are  not  competent  evidence  for  him.     lb.  1. 

20.  Defendant's  declarations;  when  admissible  as  evidence  for  him  in  re- 

buttal.— Who  brought  on  the  difficulty  being  a  controverted  ques- 
tion of  fact,  and  the  prosecution  having  adduced  evidence  tending 
to  show  that  the  defendant  went  to  the  place  for  the  purpose  of 
killing  the  deceased  ;  it  is  permissible  for  the  defendant  to  show, 
in  rebuttal,  his  refusal  to  go  to  the  place  when  first  asked,  the 
reasons  assigned  at  the  time  for  his  refusal,  and  the  circumstances 
under  which  he  went  soon  afterwards.     Tesney  v.  The  State,  33. 

21.  Proof  of  former  marriage. — In   a  prosecution  for  bigamy    (Code, 

§  4185),  the  fact  of  a  "former  marriage,  valid  by  the  laws  of  the 
country  in  which  it  was  contracted,  must  be  proved  by  competent 
evidence,  and  beyond  a  reasonable  doubt ;  but  it  may  be  proved 
by  the  admissions  or  confessions  of  the  defendant,  in  "the  absence 
of  any  evidence  of  statutory  regulations  on  the  subject,  without 
the  production  of  a  record,  or  the  testimony  of  a  person  who  was 
present,  the  suflJiciency  of  such  admissions  or  confessions  being 
a  question  for  the  determination  of  the  jury.     Parker  v.  The  State,  47. 

22.  "Abstract-book,"  and '^sttib-book  ;"  admissibility  as  evidence. — The 

"abstract-book"  of  property  and  polls  assessed,  which  the  pro- 
bate judge,  is  required  to  make  and  file  with  the  tax-collector 


INDEX.  669 

EVIDENCE— Continued. 

(Code,  ^  434),  is  admissible  evidence  against  the  collector,  when 
properly  identified;  and  the  "  stub-book,"  required  to  be  kept  by 
the  collector  himself  (Code,  §  410),  is  also  competent  evi<ience 
against  him,  as  an  admission  of  a  most  solemn  character.     lb.  202. 

23.  Judgment  in  cicil  suit  ;  adrnissibUily  as  evidence  in  criminal  prosecu- 

tion.— A  judgment  recovered  against  a  defaulting  tax-collector  and 
his  sureties,  in  a  civil  action  at  the  suit  of  the  county,  is  not  com- 

{)etent  evidence  against  him  in  a  subsequent  criminal  prosecution 
or  the  default.     Britlon  v.  The  State,  202. 

24.  Declaration  of  party  ;  admissihility  as  part  of  res  gestse. — In  an  ac- 

tion to  recover  money  alleged  to  have  been  deposited  by  plaintiff's 
intestate  with  defendant,  for  safe-keeping,  a  witness  for  plaintiff, 
who  was  present  at  the  intestate's  house  at  the  time  the  deposit 
was  alleged  to  have  been  made,  and  who  then  returned  to  him,  on 
his  request,  the  bag  alleged  to  contain  the  money,  further  testified 
that  he  tiien  went  into  an  adjoining  room  with  the  defendant,  car- 
rying the  bag  in  his  hand,  and  they  had  a  conversation  which  she 
did  not  hear;  and  that  the  intestate  " soon  after  came  into  the 
room  where  she  was,  and  told  her  he  had  let  the  defendant  hare  the 
money  to  keep."  Held,  that  this  declaration,  thus  standing  alone, 
was  not  admissible  on  the  jjrinciide  of  resgestw,  it  not  l)eing  stated 
that  the  intestate  returned  without  the  bag.  Tamplin  v.  StilV$ 
Adm'r,  374. 

25.  Entry  in  memorandum   hook  by  deceased  person. — An  entry  in  a 

memorandum  book  kept  by_the  plaintiff's  intestate,  and  concern- 
ing which  a  conversation  was  had  between  plaintiff  and  defendant, 
though  competent  evidence  as  explaining  the  conversation,  is  not 
admissible  as  a  memorandum  made  by  the  intestate,  and  can  not 
be  proved  to  be  in  his  handwriting,  when  it  does  not  appear  that 
the  handwriting  was  mentioned  during  the  conversation.     lb.  374- 

26.  Transactions  with,  or  statement  by  decedent ;  who  may  testify  as  to. 

On  the  final  settlement  of  the  accounts  of  a  deceased  administra- 
tor, between  his  personal  representative  and  the  administrator 
de  bonis  non,  an  heir  or  distributee  of  the  intestate's  estate,  being 
presumptively  interested  in  the  result  of  the  proceeding,  is  incom- 
petent to  testify  as  to  any  transaction  with,  or  statement  by  the 
deceased  administrator,  in  connection  with  the  assets  of  the  estate 
(Code,'  ^  3058),  unless  called  to  testify  by  the  opposite  party. 
McDonald  v.  Jacobs,  524. 

27.  Proof  of  inventory  and  report  of  sale  by  administrator. — An  inventory 

or  report  of  .sales,  made  by  an  administrator,  though  prima  facie 
sufficient  to  charge  him,  is  not  conclusive  against  him;  an«l  the 
parties  in  adverse  interest,  seeking  to  charge  him  or  his  estate, 
may  prove  the  facts  without  reference  to  tlie  inventory  or  rejKjrt. 
lb.  524. 

Burden,  Weight,  and  Sufficiency. 

28.  Burden  of  proof,  as  to  exemption. — A  "de<'laration  and  claim  of  ex- 

emption," duly  made  and  filed  for  record  in  the  Probate  Court,  is 
prima /aci>  correct  (Cotle,  §  2831),  and  im]K)ses  on  a  contesting 
creditor  the  omis  of  establishing  its  incorrectness,  or  invalidity ;  and 
when  its  validity  depends  on  the  time  when  the  debt  was  con- 
tracted, the  creditor  must  aftirmatively  prove  the  time  for  which 
he  contends.     Todd  v.  McCravey's  Adm'r,  4<'>S. 

29.  Same;  in  action  against  railroad  company. — The  liability  of  a  railroad 

company  for  damages  resulting  from  a  failure  to  comply  with  stat- 
utory requirements,  or  from  other  negligt^nce,  whether  to  persons, 
or  to  stock  or  other  property,  is  the  .lame  (Code,  ^  161)9,  1700); 
but,  where  the  injury  is  to  .stock  or  other  i)roperty,  the  onnso(  show- 
ing a  compliance  with  the  statutory  requirements  is  imjKweil  on 
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the  railroad  company,  and  without  this  proof  it  does  not  relieve 
itself  of  the  imputation  of  negligence ;  but  the  statute  does  not  ex- 
tend this  rule  to  actions  for  personal  injuries.  Clements  v.  Rail- 
road Co.,  533. 

30.  Same;  as  to  notice. — When  the  vendor  has  proved  that  the  goods 

were  obtained  from  him  bj'  the  fraud  of  the  purchaser,  it  is  incum- 
bent on  the  sub-purchaser,  claiming  protection  against  the  rights 
of  the  vendor,  to  show  that  he  paid  value  for  them  ;  but,  when  he 
has  done  this,  the  onus  is  on  the  vendor  to  prove  that  he  had  notice 
of  the  fraud.     Spira  v.  Hornthall  &Co.,  137. 

31.  Same;  on  application  for  bail  or  discharge  on  habeas  corpus. — On 

an  application  for  a  discharge  or  bail  by  a  person  who  is  in 
confinement  under  an  indictment  for  murder,  he  is  presumed  to  be 
guilty  of  murder  in  the  first  degree,  unless  that  presumption  is 
overcome  by  the  evidence  adduced  ;  and  the  indictment  being  pro- 
duced, the  defendant  must  take  the  initiative,  and  rebut  the  pre- 
sumption arising  therefrom.     Ex  parte  Rhear,93. 

32.  Charges  as  to  measure  of  proof. — In  criminal  cases,  while  absolute 

or  mathematical  certainty  is  not  required,  to  authorize  a  convic- 
tion, the  evidence  must  produce  a  conviction  of  the  truth  of  the 
charge  with  that  degree  of  certainty  on  which  the  mind  reposes 
with  satisfaction;  and  while  "reasonable  doubt,"  and  "moral cer- 
tainty," as  used  in  this  connection,  are  correct  expressions,  "  it  is 
possible,"  or  "  it  may  be,"  or  "perhaps  "the  defendant  is  not 
guilty,  as  used  in  charges  requested,  imply  only  a  possible  or 
imaginary  doubt,  and  the  charges  are  properly  refused.  McKleroy 
V.  The  State,  95. 

33.  Charges  as  to  reasonable  doubt,   and  probability  of  innocence. — A 

charge  asserting  that  "reasonable  doubt,  and  to  a  moral  certainty, 
does  not  mean  to  an  absolute  or  mathematical  certainty,  but 
means  an  actual  and  substantial  doubt  growing  up  out  of  the  evi- 
dence;" and  that  a  "probability  of  the  defendant's  innocence 
means  more  than  a  possibility  that  he  is  notor  may  not  be  guilty," 
is  free  from  error.     Martin  v.  The  State,  1. 

Judicial  Knowledge. 

34.  Legislative  journals. — The  courts  take  judicial  notice  of  the  journals 

kept  by  the  two  houses  of  the  General  Assembly,  and  are  author- 
ized to  search  them  for  the  purpose  of  ascertaining  whether  a 
particular  statute,  included  in  the  printed  volume  published  by 
authority,  was  enacted  in  accordance  with  the  forms  prescribed 
by  constitutional  provision.  Moog  v.,  Randolph,  597;  Sayre  v. 
Pollard,  COS. 

35.  Public  lands;  and  cremption  from  taxation. — The  court  judicially 

knows  that  all  the  lands  in  this  State  originally  belonged  to  the 
United  States,  and  were  not  subject  to  taxation  until  sold.  Bon- 
tier  V.  Phillips,  427. 

36.  Public  statute,  and  election  held  under  it. — The  court  will  take  judicial 

notice  of  the  act  approved  March  19th,  1875,  known  as  the  "Local 
Option  Law"  (Sess.  Acts  1874-5,  p.  276),  and  of  the  counties  to 
which  it  is  applicable;  but  not  of  an -election  held  under  its  pro- 
visions in  anv  one  of  those  counties,  nor  the  result.  Grider  v. 
Tally,  422. 

37.  Value  of  corn. — That  the  use  of  corn  as  food  for  horses  and  mules 

constitutes  value,  is  a  fact  which  all  men  are  presumed  to  know; 
and  the  court  may  charge  the  jury,  that  they  may  conclude  the 
corn  is  valuable,  if  the  proof  shows  that  it  was  used  to  feed 
liorses    or   mules ;   and  circumstantial   proof  being  sufficient,  if 
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strong  and  convincing  to  the  satisfaction  of  the  jury,  may  refuse  to 
instruct  them  that  the  fact  that  tlie  corn  lia«i  value  must  "be  pos- 
itively proved  by  the  evidence."     Miller  v.  The  iState,  41- 

Objections. 

38.  General  objection. — A  general  objection  to  evidence,  some  of  which 

is  admissible,  may  be  overruled  entirely.     King  v.  The  State,  94. 

39.  Specific  objection. — A  .specific  objection  to  evidence  is  a  waiver  of  all 

other  grounds  of  objection.     Littleton  v.  Clayton,  571. 

40.  Waiver  of  objections. — Objections  to  evidence,  not  raised  in  the  court 

below,  will  be  considered  as  waived,  and  will  not  be  noticed 
by  this  court,  on  appeal.     Webb  v.  Robbins,  176. 

41.  Evidence  adinisgible  for  one  purpose  only. — When  evidence  is  offered 

which  is  admissible  for  one  purpose  only,  it  can  not  be  excluded 
from  the  jury  on  motion,  but  a  charge  should  be  askeii  limiting  its 
effect.     Union  Refining  Co.  v.  Barton,  14S. 

42.  Exception  to  exclusion  of  evidence;  presumption  in  favor  of  judgment. 

When  objection  is  made  to  the  answer  of  a  witness  to  an  interrog- 
atory, but  not  to  the  interrogatorv  itself,  and  the  answer  is  not  set 
out  in  the  record,  this  court  will  presume  that  the  answer  was 
legal  evidence.     Bedivell  v.  Bedwell,  587. 

43.  Error  ivithout  injury  in  admission  of  evidence. — The  admission  of 

evidence  which  is  at  the  time  prima  facie  inadmissible,  is  error 
without  injury,  when  the  record  shows  that  its  relevancy  of  ad- 
missibility was  established  by  evidence  subsequently  introduced. 
lb.  587. 

Opinion  ;  Legal  Conclusion  ;  Experts. 

44.  What  witness,  testifying  negatively  as  to  words  used,  may  state  as  to 

his  position. — A  witness  who  was  present  at  the  rencounter  be- 
tween the  defendants  and  the  deceased,  and  whc^testifies  that  he 
did  not  hear  the  decea.sed  curse  or  swear  as  he  rode  up  to  the  pla<-e 
where  the  others  were,  as  another  witness  testified  he  had  done, 
may  further  state  that  he  was  in  such  position  at  the  time  that,  if 
the  words  had  been  usetl,  he  could  have  heard  them ;  l)eing  sub- 
ject to  cross-examination  as  to  the  particular  facts,  which  would 
show  to  what  weight  his  testimony  was  entitled.     Ib.SS. 

45.  What  witness  may  state. — A  witness  who  testifies  that,  while  look- 

ing for  his  own  cattle,  he  saw  plaintitrs  stock  near  the  railroad  as 
he  passed,  and,  on  returning  an  hour  and  a  half  afterwards,  saw 
them  again  just  as  a  train  moved  oil',  after  stopping,  at  the  place 
where  the  cattle  were  injured,  may  further  state  that,  if  any  other 
train  had  pa.ssed  during  the  intervening  time,  he  could  have  heard 
it,  and  that  no  other  train  did  pass.     Railroad  Co.  v.  Carloss,  44^. 

46.  Proof  of  fout-prints. — A  witness  who  m«>asured  tracks  found  at  the 

place  where  the  offense  was  committed.  an«l  compared  them  with 
tracks  made  by  the  defendant  on  the  next  day,  may  state  that  they 
"corresponded;"  but  he  can  not  Ik?  asked  whether  a  particular 
shoe,  which  he  had  seen  on  defendant's  foot,  "wouM  have  made" 
such  a  track  as  that  found  at  the  place.     Bnsby  v.  Thi  State,  HG. 

47.  Proof  of  mistake;  to  irhat  witness  may  textify. — .\  witness  who  knows 

that  a  mistake  was  made,  and  by  whom  made,  may  state  those 
facts;  but,  when  it  is  neither  proved  nor  admitte<l  that  a  mistake 
was  in  fact  made,  a  witness  can  not  be  alk>we<l  to  state,  "'  If  any 
mistake  was  made,  it  must  have  been  made  by  nie,"  this  l>eing 
merely  the  expn-ssion  of  his  opinion  as  to  a  conclusion  of  fact  to 
be  drawn  by  the  jury,      lusuraure  Co.  v.  (Jarner,  J 10. 

48.  To  what  witness  may  testify. — The  seller  of  gooils,  testifying  as  a  wit- 

ness for  himself,  in  a  controversy  with  asub-purchasrr,  can  not  be 
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allowed  to  state  that  "he  believed  the  purchaser  to  be  solvent,  and 
would  not  have  sold  the  goods  if  he  had  known  of  his  insolvency." 
McCorinick  &  Richardaon  v.  Joseph  <&  Anderson,  236. 

49.  Same;  general  reputation. — The  seller's  ignorance  of  the  purchaser's 

insolvency  is  competent  evidence  for  him,  on  an  issue  involving 
his  right  to  reclaim  the  goods  on  the  ground  of  fraud,  as  his  knowl- 
edge of  that  fact  would  be  competent  evidence  against  him  ;  yet  he 
can  not  be  allowed  to  state,  while  testifying  as  a  witness,  that 
"from  general  report  he  understood"  that  the  purchaser  was 
solvent.     Ih.  236. 

50.  Same.—.^.  witness  can  not  be  asked,  nor  can  he  be  allowed  to  state, 

his  "reasons  for  believing"  any  fact.     McDonald  v.  Jacobs,  524. 

51.  Experts,  as  mitnesses. — Whether  a  witness  possesses  the  necessary 

qualifications  to  testify  as  an  expert,  is  a  preliminary  question  ad- 
dressed to  the  court,  and  mucli  must  be  left  to  its  discretion  ;  and 
if  trte  witness  be  competent  as  an  expert,  he  may  state  his  opinion, 
and  detail  generally  the  facts  on  which  it  is  based. — Tesney  v.  The 
Stale,  33. 

Parol  and  Written  Evidence. 

.52.  Description  of  land,  in  agreement  to  sell  and  convey;  parol  evidence 
in  aid  of. — As  held  in  this  case  on  the  former  appeal  (75  Ala.  475), 
an  agreement  to  sell  and  convey  a  parcel  of  land,  part  of  a  larger 
tract,  described  in  the  written  agreement  as  "sixty  acres  Comida 
and  cane-bottom,  also  ten  acres  hill-side  woodland  adjoining  the 
Mitchell-tract,"  is,  on  its  face,  void  for  uncertainty ;  but  parol  evi- 
dence may  be  received  to  aid  the  uncertain  description,  and  to 
identify  the  particular  land  intended  to  be  sold,  M'hich  was  j)ointed 
out  at  the  time,  and  of  which  the  purchaser  was  put  in  possession. 
Meyer  Bros.  v.  ^Mitchell,  312. 

53.  Same;  sufficiency  of  extraneous  evidence  identify ijig  land  sold. — The 

particulaiilands  intended  to  be  sold  being  described  in  the  amended 
bill  with  sufficient  certainty,  and  the  plat  and  survey  made  by  the 
county  surveyor,  at  the  instance  of  the  purchaser,  corresponding 
substantially  with  this  description,  and  its  correctness  not  being 
impeached  by  any  contradictory  evidence ;  this  is  sufficient  to  sus- 
tain the  chancellor's  decree  granting  a  specific  performance, 
although  the  lands  were  pointed  out  to  the  surveyor  by  the  com- 
plainant himself,  and  the  survey  was  made  witiiout  notice  to  the 
defendants.     Ih.  312. 

54.  Proof  of  ownership  of  note. — In  an  action  by  the  wife,  on  a  promis- 

sory note  payable  to  the  husband,  and  not  assigned  by  him,  he 
may  testify  that  the  note  belongs  to  the  plaintifl",  and  not  to  him- 
self.    Grantham  V.  Payne,  5S4. 

Presumptions. 

55.  Presumption  of  malice  from  use  of  deadly  iceapon. — The  use  of  a 

deadly  weapon,  from  which  the  law  infers  malice,  casts  on  the  de- 
fendant the  onus  of  disproving  it,  unless  the  presumption  is 
rebutted  by  the  proved  circumstances  attending  the  killing;  but 
the  presumptit)n  may  be  rebutted  by  other  evidence  than  that 
which  proves  the  killing.  Tesney  v.  The  State,  33;  Williams  v. 
The  State,  53. 

56.  On  application  for  hail. — On  an  application  for  a  discharge  or  bail 

by  a  person  who  is  in  confinement  under  an  indictment  for  mur- 
der, he  is  presumed  to  be  guilty  of  murder  in  the  first  degree,  un- 
less that  pre8umi)tion  is  overcome  by  the  evidence  adduced  ;  and 
the  indi(!tment  being  produced,  the  defendant  must  take  the  initi- 
ative, and  rebut  the  presumption  arising  therefrom.  Ex  parte 
Rhear,  'J2. 
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57.  Presumption    as    to    continuance    of   life,    or  death  from   absence 

for  five  years. — When  the  prosecution  has  proved  that  the  former 
wife  (or  husband)  was  alive  at  a  specified  time  before  the  second 
marriage,  a  presumption  arises  in  favor  of  tlie  continuance  of  life, 
and  it  is  then  incumbent  on  the  defen<lant  to  prove  death,  or  a 
continuous  absence  for  the  period  prescribed  by  the  statute  (Co<le, 
4  4186) ;  and  if  he  left  his  wife  in  the  State  in  which  they  were 
married,  her  continued  residence  there  is  not  absence  within  the 
meaning  of  the  statute.     Parker  v.  The  State,  47. 

58.  As  to  presumption  ari»ing  from  failure  to  adduce  evidence,  or  to  call 

witness. — >o  presumption  arises,  unfavorable  to  the  prosecution 
in  a  criminal  case,  from  the  failure  to  examine  all  the  witnesses  to 
the  transaction,  or  every  person  to  whom  a  dying  declaration  was 
made.    Jackson  v.  The  State,  IS. 

59.  Presumption  arising  from  lapse  of  time. — After  the  lapse  of  thirty 

years  (in  this  case),  and  uninterrupted  possession  byfthe  pur- 
chaser, the  court  will  make  all  reasonable  presumptions  in  favor 
of  a  due  execution  of  a  power  of  sale,  and  of  the  regularity  and 
validity  of  the  conveyance  to  him,  which  is  not  set  out,  but  is  de- 
scribed as  "sufficient  in  law  to  pass  the  estate  and  title  of  the 
grantors."     Gosson  v.  Ladd,224. 

Primary  and  Secondary  Evidence. 

60.  Proof  of  former  marriage. — In  a  prosecution  for  bigamy   (Code, 

^  4185),  the  fact  of  a  former  marriage,  valid  by  the  laws  of  the 
country  in  which  it  was  contracted,  must  be  proved  by  competent 
evidence,  and  beyond  a  reasonable  doubt ;  but  it  may  be  prove<l 
by  the  admissions  or  confessions  of  the  defendant,  'in  the  absence 
of  any  evidence  of  statutory  regulations  on  the  subject,  without 
the  production  of  a  record,  or  the  testimony  of  a  person  who  was 
present,  the  sufficiency  of  such  admissions  or  confessions  l)eing 
a  question  for  the  determination  of  the  jury.  Parker  v.  The  State,  47. 
(51 .  Proof  thai  former  wife  {or  husband)  ivas  still  living. — The  prosecution 
must  prove,  also,  that  the  former  wife  (or  husband)  was  living  at 
the  time  the  second  marriage  was  contracted ;  but  this  may  be 
proved  by  circumstantial  evidence,  and  positive  evidence  is  not  in- 
dispensable,    lb.  47. 

62.  Proof  of  transfer  of  cause  from  Countg  to  Circuit  Court. — Where  a 

witness  testifies  that  the  prosecution,  commenced  in  the  County 
Court,  was  there  continued  .several  times,  ami  that  the  prosecu- 
tion was  then  transferred  to  the  Circuit  Court,  a  general  objection 
to  his  evidence  is  properly  overruled,  although  the  docket  would 
be  the  best  evidence  of  the  several  continuances.  King  v.  The 
State,  94. 

63.  Proof  of  mortgage,  wfiere  mortgagor  and  attesting  witnesses  sign  by 

mark  only. — When  a  mortgage  of  personalty  is  signed  by  the  mort- 
gagor bv  mark  only,  and  each  of  the  subscribing  witnesses  signs  ' 
by  mark  only,  an<l  neither  of  them  is  able  to  identify  the  paper  or 
any  of  the  marks,  the  execution  of  the  instrument  may  \>e  proved 
by  the  testimony  of  the  mortgagee  himself,  or  of  any  other  person 
who  saw  the  maker  execute  it ;  and  it  may  be  admitted  as  evi- 
dence on  such  proof,  without  more.     Jones  v.  Hough,  437. 

64.  Proof  of  inventory  and  report  of  sale  by  administrator. — An  inventory 

or  report  of  sales,  made  by  an  administrator,  though  prima  facie 
sufficient  to  charge  him,  is  not  conclusive  against  him;  ami  the 
parties  in  adverse  interest,  seeking  to  charge  him  or  his  estate, 
may  prove  the  facts  without  reference  to  the  inventory  or  rejKjrt. 
McDonald  V.  Jacobs,  524. 

65.  Written  demand  of  possession;  secondary  eridence. — A  previous  de- 

mand in  writing  for  the  surrender  of  possession  being  necessary  to 
43 
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the  maintenance  of  an  action  for  the  unlawful  detainer  of  lands 
(Code,  §  3697).  secondary  evidence  of  such  demand  can  not  be  re- 
ceived, until  a  proper  predicate  has  been  laid  by  notice  to  pro- 
duce.    King  v.  Boiling,  594;  Littleton  v,  Clayton,  571. 

66.  Notice  to  produce  paper. — As  to  the  sufficiency  of  tlie  notice  to  pro- 

duce a  paper,  tlie  question  depends  on  the  attendant  circum- 
stances, and  the  time  retiuired  to  produce  the  paper;  when  the 
paper  is  in  court,  and  in  power  of  the  party  to  produce  immedi- 
ately, notice  at  the  trial  is  sufficient ;  and  if  he  denies  in  open  court 
that  he  ever  had  possession  of  the  paper,  or  that  it  was  ever  deliv- 
ered to  him,  he  can  not  object  to  the  sufficiency  of  the  notice  to 
produce;  nor  can  he  complain  that  the  court  required  him  to 
answer  whether  he  had  the  paper.     Littleton  v.  Clayton,  571. 

Records  and  Jttdgments. 

67.  Certificate  of  register  of  land-office. — A  certificate  made  by  the  regis- 

ter of  the  land-office  at  Montgomery,  which  simply  states  that  "the 
records  of  said  land-office  show  that,  on  August  11th,  1x55,  Sarah 
Presnall  entered  at  St.  Stephens,  Alabama,"  a  tract  of  land  par- 
ticularly described,  is  the  mere  statement  of  a  conclusion  by  the 
officer,  not  a  certificate  issued  under  authority  of  any  act  of  Con- 
gress (Code,  4  3043),  and  is  not  competent  evidence  for  any  pur- 
pose.    Bonner  v.  Phillips,  4^7. 

68.  Judgment  in  civil  suit;  adinisibility   as  evidence  in  criminal  prosecu- 

tion.— A  judgment  recovered  against  a  defaulting  tax-collector  and 
his  sureties,  in  a  civil  action  at  the  suit  of  the  county,  is  not  com- 
petent evidence  against  him  in  a  subsequent  criminal  prosecution 
for  the  default.     Britton  v.   The  State,  202. 

Variance. 

69.  In  prosecution  for  gaming. — Under  an  indictment  for  betting  at  a 

game  of  cards  (Code,  §  4209),  a  conviction  can  not  be  had  on  proof 
of  playing  only  (§  4207),  the  two  offenses  being  separate  and  dis- 
tinct.    Chambers  v.  The  State,  80. 

70.  In  action  against  railroad  company;  variance  as  to  time. — When  the 

injury  is  alleged  to  have  occurred  on  the  21st  day  of  the  month, 
and  the  evidence  shows  that  it  occurred  on  the  first  day,  the  vari- 
ance is  fatal.     Railroad  Co.  r.  Carloss,  443. 

71.  As  to  a  variance  between  the  allegations  and  the  proof,  in  chancery 

cases,  see  Chancery,  64,  65. 

EXECUTION. 

1.  Sale  by  constable;  irregularities  not  rendering  raid. — A  sale  under 

execution  by  a  special  constable,  whose  appointment  was  unau- 
thorized (Code.  §  768),  is  not  void;  and  though  it  is  irregular,  if 
made  in  a  precinct  atul  county  other  than  that  of  the  defendant's 
residence  (Code,  §  3637),  it  is  not  void.     Street  v.  McClerkin,  580. 

2.  E.vecution  issued  by  justice  of  the  peace,  and  sent  to  another  county. 

An  execution  issued  by  a  justice  of  the  peace,  and  sent  to  another 
county  to  be  executed,  must  be  authenticated  by  the  certificate  of 
the  probate  judge,  or  of  a  justice  of  the  peace  of  the  latter  county 
who  is  acquainted  with  his  handwriting  (Code,  §  3647) ;  and  if  not 
so  authenticated,  a  levy  under  it  is  void.     lb.  580. 

3.  Lien  of  judgment  and  execution. — Under  our  statutes,  a  judgment  is 

not  a  lien  on  the  defendant's  property,  real  or  personal,  but  a  lien 
is  created  by  tlie  issue  of  an  execution  and  its  delivery  to  the 
sheriff  (Code,  ^  3210) ;  which  lien  continues,  so  long  as  executions 
are  regularly  issued  witho>it  the  lapse  of  an  entire  term ;  but,  when 
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the  lien  has  been  once  lost,  by  the  lapse  of  an  entire  term  without 
an  execution,  it  can  not  he  revive<l,  so  as  to  give  it  continuous 
force  as  if  there  had  been  no  chasm,  though  a  new  lien  may  be 
acquired  by  a  subse^iuent  execution.  Perkins  r.  Brirrfield  Iron 
A  Cool  Co.,  40s. 

4.  Failure    to  innae  execution  for  ttn  years. — When  ten   years  have 

elapseil  without  the  issue  of  an  execution,  the  plaintiff  is  not  enti- 
tled to  an  execution  without  a  revivor  of  the  judjrment  (Code, 
^^3173-74),  thou};h  an  execution  so  issued  may  be  voidable  only  ; 
and  the  judgnjent  being  inoperative  and  dormant  unless  revived, 
the  plaintiff  stands,  in  a  court  of  equity,  as  a  creditor  by  simple 
contract  only.     lb.  4OS. 

5.  Purchase   at    sheriff's   sale,    hy   fraudulent  grantee. — .\  fraudulent 

grantee  of  property  may  become  the  purchaser  at  a  sale  under  exe- 
cution having  a  paramount  lien,  and  thereby  acquire  a  title  which 
will  prevail  over  subsequent  creditors  seeking  to  set  aside  his  con- 
veyance on  the  ground  of  fraud,  leaving  them  nothing  but  the 
statutory  right  of  redemption. — Seals  v.  Pheiffer  it*  Co.,  278. 

6.  Summary  execution    on  injunction    bond. — ^^  hen  an  injunction   is 

sued  out  by  the  heirs  of  the  decedent,  to  enjoin  procee<ling8  under 
an  execution  issued  on  a  judgment  against  the  administrator, 
which  has  been  levied  on  their  lands,  the  injunction  l>ond  l^eing 
payal)le  and  conditioned  as  require<i  by  the  statute,  and  duly  cer- 
tifieil  by  the  register  on  the  dissolution  of  the  injunction  (Code, 
§^  3870-7H) ;  execution  may  be  thereon  issued  against  the  obligors, 
for  the  amount  of  the  judgment,  with  interest  and  damages ;  and 
they  can  not  supersede  it  because  the  judgment  is  held  voi<l  as 
against  the  decedent's  estate.     McCalley  v.  WilhurnA  Co.,  549. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Grant  of  administration;  jurisdiction  of  Probate  Court  under  consti- 

tutional provisions. — In  the  grant  of  administrations,  the  jurisdic- 
tion of  the  Probate  Court  is  derived  from  constitutional  provisions, 
and  is  original,  general,  and  unlimited;  when  exercised,  the  pre- 
sumption is  indulged,  that  the  court  previously  ascertained  the 
existence  of  the  necessary  jurisdictional  facts ;  and  when  the 
record  asserts  the  jurisdictional  facts,  the  presumption  is  conclu- 
sive, though  it  may  be  that,  when  the  record  is  silent,  the  entire 
want  of  jurisdiction  can  be  shown.     Barclift  r.  Treece,  538. 

2.  Same;  under  statutory  prorij<ions. — The  general  grant  of  jurisdiction 

over  the  subject-matter,  conferred  by  constitutional  provisions,  is 
distributed  among  the  Probate  Courts  of  the  several  counties,  bv 
statutory  provisions  designating  the  sj^ecial  cases  in  which  each 
may  act  (Co<le,  §  2349);  and  when  any  court,  in  the  exercise  of 
this  jurisdi«-tion,  erroneously  adjudges  that  any  particular  case  is 
within  its  local  jurisdiction,  the  grant  of  administration  is  not 
void,  but  may  be  avoi<led  by  a  direct  proceetling  for  the  purpose. 

3.  Same;  what  are  "  assets''   within  county. — A   promi.H.sory  note,  or 

other  chose  In  action,  on  which  a  suit  is  pen<ling  when  the  plaintifl' 
•lies,  will  su[)port  a  grant  of  administration  on  his  estate  by  the 
Probate  Court  of  some  county  ;  and  the  validity  of  the  grant  can 
not  be  assailed  by  the  defendant,  on  the  ground  of  a  want  of  assets 
in  that  county.     lb.  5S8. 

4.  Foreign  grant  of  administration.-^H  the  deceasetl  plaintiff  was  in 

fact  domiciled  in  another  State  at  the  time  of  his  death,  and  letters 
of  administration  are  there  granted  on  his  estate,  the  foreign  ad- 
ministrator therebv  ac«iuires  no  title  to  the  assets  here,  nor  any 
right  to  revive  antf  prosecute  the  suit,  without  a  compliance  with 
statutory  provisions  (Co«le,  ^  2(xJ7-40^ ;  and  any  arrangement  l>e- 
tween  him  and  the  distributees,  for  the  collection  and  distribution 


676  INDEX. 

EXECUTORS  AND  ADMINISTRATORS— Confinwed. 

of  the  estate,  can  not  bar  the  further  prosecution  of  the  action  by 
the  administrator  appointed  here.     lb.  528. 

5.  Authority  of  e.recutor  or  administrator  to  bind  estate. — Without  ex- 

press power,  an  executor  or  administrator  can  not,  by  any  act  or 
contract,  create  a  charge  or  liabiHty  against  the  decedent's  estate; 
nor  can  he,  by  any  payment,  promise  or  admission,  suspend  or 
remove  the  bar  of  the  statute  of  Hmitations,  so  far  as  it  affects  a 
charge  on  hinds,  descended  or  devised ;  nor  waive,  or  in  any  man- 
ner displace,  the  bar  of  the  statute  of  non-claim.  GrimbaU  v. 
Mast  in,  353. 

6.  Non-claim  as  defense;  averment  of  presentment. — When  the  bill  seeks 

to  enforce  against  a  decedgnt's  estate  a  claim  which  is,  prima  facie, 
within  the  bar  of  the  statute  of  non-claim  (Code,  §  2597),  and  fails 
to  aver  the  due  presentment  of  the  claim,  or  facts  excepting  it 
from  the  operation  of  the  statute,  it  is  subject  to  demurrer ;  and 
an  averment  of  an  admission  t)y  the  personal  representative,  of 
such  presentment,  is  not  the  equivalent  of  an  averment  of  the  fact 
itself.     lb.  553. 

7.  Same. — When  the  purpose  of  the  bill  is  to  enforce,  not  the  original 

debt  or  claim  against  the  decedent's  estate,  but  a  subsequent 
promise  by  the  heirs  or  devisees,  founded  on  a  valid  claim  against 
their  ancestor,  and  a  lien  created  by  them  for  its  payment  or  per- 
formance, the  bar  of  the  statute  of  non-claim  comes  collaterally 
in  question,  as  affecting  the  consideration  of  the  subsequent 
promise,  and  it  is  not  necessary  that  the  bill  should  aver  present- 
ment,    lb.  553. 

8.  Admission  by  executor,  as  to  presentment  of  claim. — In  the  matter  of 

the  presentation  of  claims  against  the  estate,  the  executor  repre- 
sents the  whole  estate ;  and  his  admissions  of  due  presentment, 
while  he  is  acting  as  executor,  whether  made  before  or  after  the 
expiration  of  the  period  allowed  for  presentment,  is  evidence  of 
the  fact,  which  is  not  impaired  by  his  subsequent  resignation. 
lb.  553. 

9.  Promissory  note  of  administrator,  for  debt  of  estate;  when  binding  on 

him  personally. — AVhen  an  administrator  executes  a  promissory 
note,  under  authority  granted  by  an  order  of  the  Probate  Court 
(Code,  §  2432),  for  the  purpose  of  settling  or  extending  a  debt  of 
the  estate,  the  note  imposes  no  personal  liability  upon  him  ;  but, 
if  the  proceedings  are  substantially  defective,  and,  by  reason 
thereof,  the  note  is  not  binding  on  the  estate,  the  general  rule 
applies  which  governs  the  contracts  of  trustees  and  agents,  and 
the  note  imposes  a  personal  liability  on  the  administrator.  Mc- 
Calley  v.  Wilburu  cfc  Co.,  54'K 

10.  Form  of  judgment  against  ddministrator. — Where  the  defendant  is 

described,  in  the  summons  and  complaint,  as  "W.  J.  M.,  admin- 
istrator oi  M.  A.  M.,"  and  in  the  margin  of  the  judgment-entry 
as  "W.  J.  M.,  adm'r  of  M.  A.  M. ;"  while  the  judgment,  by  nil 
dicit,  is,  that  the  plaintiff  "  have  and  recover  of  the  defendant" 
the  arnount  specified,  "  to  be  levied  of  the  goods  and  chattels  of 
his  said  intestate  In  his  hands  to  be  administered ;"  the  judgment 
is  against  the  defendant  personally,  and  the  superadded  words 
will  be  rejected  as  surplusage,  or  regarded  as  a  clerical  misprision. 
lb.  549. 

11.  Will  construed  as  conferring  personal  trusts  on  executors,  which  can 

not  be  exercised  by  one  only. — Where  the  testator  devised  his  entire 
estate,  real  and  personal,  to  his  two  executors  as  trustees,  author- 
izing them  to  continue  his  mercantile  business,  at  their  discretion, 
for  the  benefit  of  his  estate,  with  power  to  sell,  buy,  or  re-invest, 
and  to  manage  the  business  "  upon  their  judgments,  without  any 
order  of  court,"  but  after  consultation  with  his  widow  ;  the  income 
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and  profits,  after  payment  of  his  debt8,  to  be  used  for  the  support 
and  maintenance  of  his  widow  and  child  or  children  as  a  family 
during  her  life,  and  on  her  death  the  property  to  vest  absolutely 
in  the  children ;  held,  that  the  will  created  personal  trusts,  which 
could  not  be  executed  by  the  sole  executor  who  qualified,  Wer- 
born  V.  Austin,  381. 
12.  Executor  and  truster  acting  without  authority;  bill  for  account  and 
settlement. — When.a  sole  acting  executor  undertakes  the  manage- 
ment of  the  estate,  and  the  execution  of  the  personal  trusts 
created  and  conferred  by  the  will  on  both  of  the  persons  named  as 
executors,  although  he  acts  without  authority,  he  renders  himself 
liable  as  a  trustee  ;  and  he  maj'  be  recjuired  to  account  in  equity 
at  the  suit  of  the  remainder-man.     lb.  S81. 

EXEMPTIONS. 

1.  Waiver. — A  waiver  of  all  exemptions,  contained  in  a  promissory 

note,  though  inoperative  as  to  the  homestead  (Code,  $  2848),  is 
valid  and  effectual  as  to  per.«onal  property. .  Wagnon  v.  Keenan,  510. 

2.  Same. — A  verbal  mortgage  of  personal  property  can  not  operate  as 

a  valid  waiver  of  the  right  to  claim  the  property  as  exempt  (Code, 
§§  2846,  2848) ;  and  a  written  instrument  is  not  eflTectual  for  that 
purpose,  unless  the  intention  to  make  such  waiver  is  therein 
clearly  expressed.    Knox  v.  Wilson,  309. 

3.  By  tchat    law    determined,   and    value    in   1867. — As    against    the 

claims  of  creditors,  the  extent  and  amount  of  exemptions  are 
to  be  determined  by  the  law  which  was  of  force  when  their  debts 
were  created  ;  and  under  the  laws  which  were  of  force  prior  to  the 
19th  February,  1867,  a  debt  of  money  in  the  hands  of  a  garnishee 
could  not  be  claimed  as  exempt.     Todd  v.  McCravey's  Adm'r,4G8. 

4.  Claim   of  exemption  against  garnishment;    wliere  filed. — When   a 

garnishment  is  levied  upon  any  personal  property  other  than 
money  or  choses  in  action,  a  claim  of  exemption  thereto  "  must  be 
lodged  with  the  oflScer  making  the  levy"  (Code,  $  2834);  but, 
when  the  levj'^  is  up  >n  "any  money  or  choses  in  action  "  (lb.  ^  2842), 
the  claim  of  exemption  must  be  filed,  verified  by  aflSdavit,  in  the 
court  where  the  proceeding  is  pending ;  and  it  may  be  interposed 
at  any  time  before  the  debt  is  condemned  in  the  hands  of  the 
garnifjhee,  but  subject  to  reasonable  regulation  by  the  court. 
lb.  468. 

5.  Burden  of  proof,  as  to  exemption. — A  "declaration  and  claim  of  ex- 

emption," duly  made  and  filed  for  record  in  the  Probate  Court,  is 
prima /«rjc  correct  (Code,  §  2831),  and  imposes  on  a  contesting 
creditor  the  onus  of  establishing  its  incorrectness,  or  invalidity  ;  and 
when  its  validity  depends  on  the  time  when  the  debt  was  con- 
tracted, the  creditor  must  affirmatively  prove  the  time  for  which 
he  contends.     /  b.  468. 

FORCIBLE  ENTRY,  AND  UNLAWFUL  DETAINER. 

1.  Complaint. — A  count  for  forcible  entry  and  detainer,   and  a  count 

for  unlawful  detainer,  may  be  united  in  the  same  complaint;  and 
if  the  original  complaint,  filed  in  the  justice's  court,  was  for  fon'il)le 
entry  and  detainer,  a  complaint  for  unlawful  detainer  may  be  filed 
in  the  Circuit  Court.     Littleton  v.  Clayton,  571. 

2.  Demand  of  possession,  and  proof  thereof  . — To  maintain  an  action  of 

unlawful  oetainer,  a  written  demand  of  possession  is  indispensable 
(Code,  ^  3697) ;  and  parol  evidence  of  such  demand  can  not  be  re- 
ceived, until  a  proper  predicate  has  been  laid  by  notice  and  failure 
to  produce  it.     lb.  571;  also,  King  v.  Boiling,  594. 

3.  Proof  of  prior  possession;  estoppel   between  landlord    and  tenant. 
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Actual  prior  possession  by  plaintiff"  is  necessary  to  the  mainte- 
nance of  an  action  for  unlawful  detainer ;  yet,  where  the  action 
is  brought  bv  a  landlord,  a<j;ainst  his  tenant  holding  over,  the  de- 
fendant is  estopped  from  disputing  the  fact  of  such  prior  posses- 
sion V>y  plaintiff.  lb.  571,  594. 
4.  Three  years  possession,  ns  bar  to  action. — The  uninterrupted  occupa- 
tion of  the  premises  by  defendant  for  three  years  before  the  com- 
mencement of  the  action,  his  estate  not  being  determined,  is  a  bar 
to  the  action  (Code,  §  3705) ;  but  a  tenant  holding  over  can  not  set 
up  such  three  years  possession  as  a  bar,  when  he  has  paid,  or 
promised  to  pay  rent,  during  that  period.     lb.  594. 

FORGERY.     See  Criminal  Law,  32-36. 

FORMER  CONVICTION,  OR  ACQUITTAL.    See  Criminal  Law,  77-80. 

FRAUD. 

1.  Fraudulent    representation;    matters   of  opinion,  or   matters  equally 

open  to  both  parties. — The  mere  expression  of  an  opinion  cannot 
be  a  fraudulent  representation,  unless  falsely  made,  with  intent  to 
deceive,  and  actually  deceiving;  nor  can  it  constitute  a  fraud, 
vitiating  a  contract  thereby  procured,  when  it  relates  to  a  matter 
equally  open  to  both  parties.     Railroad  Co.  v.  Matthews,  357. 

2.  Subscription  for  stock  in  railroad  company,  procured  by  fraud  of 

agent. — A  subscription  to  the  stock  of  an  incorporated  railroad 
company,  procured  by  the  fraud  of  the  company's  agent  soliciting 
subscriptions,  may  be  defeated  on  the  plea  of  fraud,  when  the 
company  attempts  to  enforce  it  by  suit.     lb.  357. 

3.  Fraudulent  representations  to  other  persons. — There  are  cases  of  fraud, 

and  other  unlawful  acts,  particularly  acts  of  the  same  general 
character  continuous  in  their  nature,  where  it  is  permissible  to 
prove  other  similar  transactions  occurring  at  or  about  the  same 
time,  as  shedding  some  light  on  the  particular  transaction  in  con- 
troversy ;  but,  in  an  action  against  a  subscriber  for  stock  in  a  rail- 
road company,  who  defends  on  the  ground  of  fraudulent  repre- 
sentations by  the  company's  agent  in  procuring  his  subscription, 
he  can  not  be  allowed  to  prove  similar  representations  made  by 
said  agent  to  other  subscribers  in  the  same  neighborhood.   lb.  357. 

4.  False  representation  constituting  failure  of  consideration. — A  state- 

ment as  of  fact  by  the  vendor  of  an  article,  on  which  the  purchaser 
has  a  right  to  rely,  and  on  whi(^h  he  does  rely,  purchasing  on  the 
faith  of  it,  constitutes,  if  false,  a  good  defense  to  an  action  for  the 
purchase-money,  though  not  known  by  the  seller  to  be  false ;  and 
this,  not  on  the  ground  of  fraud,  but  of  failure  of  consideration; 
but  this  principle  does  not  apply  to  a  statement  which  is  merely 
the  expression  of  an  opinion.     lb.  357. 

5.  False  representations  by  agent,  as  to  location  and  completion  of  road. 

Representations  by  the  agent  of  a  railroad  corporation,  soliciting 
subscriptions  for  stock  from  persons  living  along  the  contemplated 
route  of  the  road,  as  to  its  intended  location,  and  the  time  within 
which  it  will  be  completed  to  a  particular  place,  are  but  the  mere 
expression  of  an  opinion,  and  neither  constitute  a  fraud,  nor  are 
available  as  a  defense  to  an  action  on  a  subscription  for  stock 
made  on  the  faith  of  them,  unless  known  by  the  agent  to  be  false, 
and  made  by  him  with  intent  to  deceive.     lb.  357. 

6.  Fraud  by  purchaser,  in  buying  goods;  rights  of  seller. — Where  goods 

are  obtained  on  credit  by  an  insolvent  purchaser,  with  no  inten- 
tion or  reasonable  expectation  of  paying  for  them,  and  without 
disclosing  to  the  seller  his  financial  status,  the  fraud  vitiates  the 
sale,  and  the  seller  may  recover  the  goods,  except  from  a  8ub-pur- 
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chaser  for  valuaMe  consideration  without  "notice.  Mr  Cor  mirk  t(- 
Richardson  v.  Joseph  <t  Anderson,  236;  ISpira  v.  Homthall  et 
al.,  1S7. 

7.  Same ;  suh-purchase  for  value,  wUhotU  notice;  innocent  sufferers  by 

wrongful  art  of  third  person. — If  the  goods  have  passed  into  the 
hands  of  a  sub-purchaser  for  valuable  consideration,  without  notice 
of  the  fraud,  iiis  right  is  superior  to  that  of  the  original  vendor, 
and  the  latter  can  not  recover  the  goods  from  him  ;  the  principle 
applying  as  between  them,  that  where  one  of  two  innocent  per- 
sons must  suffer  by  the  wrongful  act  of  a  third  person,  the  loss 
must  fall  on  him  who  put  it  in  the  power  of  that  person  to  j>erpe- 
trate  the  wrong ;  and  a  remote  sub-purchaser  is  equally  entitled  to 
protection  against  the  claim  of  the  vendor,  when  either  he  or  any 
one  of  the  intermediate  purchasers  ac<iuired  the  goods  for  valuable 
consideration  without  notice.     lb.  137. 

8.  Saine;  who  is  purchaser  for  value. — Merely  agreeing  to  take  the 

goods  in  payment  of  an  indebtedness  past-due,  and  entering  a 
credit  on  the  account  for  the  price,  without  surrendering  anything 
valuable,  does  not  entitle  the  creditor  to  protection  as  a  purchaser 
for  valuable  consideration;  secus,  if  he  takes  them  in  absolute 
payment  and  satisfaction,  and  surrenders  the  evidence  or  securities 
of  his  debt.     lb.  137. 

9.  Saine;  burden  of  proof  as  to  notice. — When  the  vendor  has   proved 

that  the  goo<ls  were  obtained  from  him  by  the  fraud  of  the  pur- 
chaser, it  is  incumbent  on  the  sub-purchaser,  claiming  protection 
against  the  rights  of  the  vendor,  to  show  that  he  paid  value  for 
them ;  but,  when  he  has  done  this,  the  onus  is  on  the  vendor  to 
prove  that  he  had  notice  of  the  fraud.     lb.  137. 

10.  Proof  of  purchaser's  insolvency  ;   subsequent  admissions  or  declara- 

tions.— The  insolvency  of  the  purchaser,  at  the  time  the  contract 
was  made,  can  not  be  proved  by  his  admissions  or  declarations 
made  subsequently  to  a  transfer  of  the  goods ;  and  his  sworn  an- 
swer to  a  bill  in  chancery,  to  which  the  transferree  or  claimant 
was  not  a  party,  is,  as  to  the  latter,  res  inter  alios,  and  not  compe- 
tent evidence.    McCormick  it  Richardson  v.  Joseph  A  A  nderson,  S36. 

11.  To  what  witness  may  testify. — The  seller  of  goods,  testifying  as  a  wit- 

ness for  himself,  in  a  controversy  with  a  sub-purchaser,  can  not  be 
allowed  to  state  that  "he  believed  the  purchaser  to  be  solvent,  and 
would  not  have  sold  the  goods  if  he  had  known  of  his  insolvency." 
lb.  23H. 

12.  Same;  general  reputation. — The  seller's  ignorance  of  the  purchaser's 

insolvency  is  competent  evidence  for  him,  on  an  issue  involving 
his  right  to  reclaim  the  goods  on  the  ground  of  fraud,  as  his  knowl- 
edge of  that  fact  would  be  comi^etent  evidence  against  him  ;  j'et  he 
can  not  be  allowed  to  state,  while  testifying  as  a  witness,  that 
"from  general  report  he  understood"  that  the  purchaser  was 
solvent.     lb.  236. 

13.  Fraud  as  ground  of  equitable  relief. — Fraud  is  not,  of  itself,  a  ground 

for  ecpiitable  interference,  where  the  complainant  has  a  legal  title, 
and  a  full  and  adequate  remedy  at  law ;  and  the  fact  that  her 
name  was  forged — was  signed  without  her  authority,  knowledge 
or  consent — as  grantor  with  her  husband,  to  a  conveyance  of  lands 
belonging  to  her  statutory  estate,  of  which  the  defen<lant  is  in 
possession,  claiming  under  the  forged  deed,  is  no  obstacle  to  a 
recovery  at  law,  and,  therefore,  no  special  ground  for  equitable 
interference.     (So.mervii,i.k,J.,  c/m^^h^jh^.)     Peephsv.  Burns,  290. 

14.  Fraud  vel  non;  charge  invading  province  of  jury. — Where  the  plaintiflT 

claims  the  money  in  controversy  under  a  deed  of  gift  from  her  hus- 
band, which  is  assailed  on  the  ground  of  fraud  in  fact,  the  issue 
of  fraud  vel  non  is  a  question  for  the  jury,  and  a  general  charge  in 
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favor  of  the  defendant  is  an  invasion  of  their  province.  Seals  v. 
Holloway's  Adm'r,  344' 

FRAUDS,  STATUTE  OF. 

1.  Verbal  lease  for  one  year,  commencing  at  future  day. — Although  a 

verbal  lease  for  the  term  of  one  year,  to  commence  at  a  future  day, 
is  void  under  the  statute  of  frauds  (Code,  §  2121)  ;  yet,  if  the  tenant 
takes  possession  under  the  lease,  and  pays  the  rent  as  stipulated, 
this  imparts  validity  to  the  contract,  creates  the  relation  of  land- 
lord and  tenant  btween  the  parties,  and  gives  the  landlord  a  fight 
to  an  attachment  against  the  crop  for  advances  made  during  the 
year.     Martin  v.  Blanchett,  288. 

2.  Pleading  statute. — The  statute  of  frauds  as  a  defense,  if  not  specially 

pleaded,  is  waived,  and  is  not  available  under  the  general  issue. 
lb.  288. 

FRAUDULENT  CONVEYANCES. 

1.  When  absolute  conveyance  will  be  declared  mortgage,  and  therefore 

fraudulent  as  against  creditors. — A  conveyance  which,  though  ab- 
solute on  its  face,  was  intended  to  operate  only  as  a  mortgage,  or 
security  for  a  debt,  is  fraudulent  and  void  as  against  the  creditors 
of  the  grantor ;  but  it  will  not  be  so  declared  at  their  instance, 
unless  the  evidence  is  clear  and  convincing,  since  the  law  never 
strives  to  force  conclusions  of  fraud.  Banner  Land  dc  Lumber  Co. 
V.  StonewaU  Ins.  Co.,  184. 

2.  Absolute  conveyance,  with  subsequent  agreement  for  re-jiurchase ;  re- 

tention of  possession  by  vendor,  as  badge  of  fraud;  agreement  not  to 
record  deed. — A  conveyance  which  is  absolute  on  its  face  will  not 
be  declared  a  mortgage,  and  therefore  fraudulent  as  against  cred- 
itors, because  it  is  shown  that,  a  few  days  after  the  consummation 
of  the  transaction,  the  parties  entered  into  a  new  contract  in 
writing,  by  which  the  purchaser  gave  the  vendor  a  right  to  re- 
purchase the  property  at  the  same  price ;  nor  will  the  transaction 
be  held  fraudulent,  because  the  vendor  remained  in  possession 

■  after  the  sale,  when  it  is  shown  that  this  was  under  an  agreement 
to  pay  rent;  nor  because  the  grantee  agreed  to  withhold  the  deed 
from  record,  for  fear  of  injuring  the  credit  of  the  grantor,  but 
nevertheless  did  record  it  by  advice  of  his  attorney.     lb.  184. 

3.  Fraudulent  conveyance ;  simulated  consideration. — When  the  consid- 

eration of  a  conveyance  by  a  debtor  is  wholly  simulated,  or  is 

■  partly  simulated  for  the  purpose  of  approximating  the  apparent 
consideration  and  the  real  value  of  the  property  conveyed,  and 
the  conveyance  is  executed  with  the  intent  to  prevent  the  property 
from  being  subjected  to  the  debts  of  the  grantor,  it  is  fraudulent 
and  void  as  against  creditors.     Proskauer  v.  Savings  Bank,  257. 

4.  Same ;  antecedent  liability  as  surety  on  administration  bond,  as  con- 

sideration.— An  absolute  conveyance  by  an  insolvent  or  embar- 
rassed debtor  to  his  surety  on  an  administration  bond,  intended 
only  as  a  security  or  indemnity  against  the  surety's  antecedent 
liability,  no  new  or  additional  liability  being  contemporaneously 
incurred,  is  fraudulent  and  void  against  the  existing  creditors  of 
the  grantor.     lb.  257. 

5.  Estoppel  en  pais  against  creditor  by  laches,  or  by  accepting  fraudulent 

grantee  as  indorser. — A  creditor  is  not  estopped  from  fifing  a  bill  to 
set  aside,  on  the  ground  of  fraud,  a  conveyance  executed  by  his  in- 
solvent debtor,  and  a  subsequent  conveyance  by  the  grantee  to  the 
debtor's  wife,  V)ecause  he  delayed  for  one  or  two  years  after  the 
execution  of  the  conveyances,  making  efforts  in  the  meantime  to 
collect  his  debt ;  nor  because  he  renewed  his  debt  after  the  execu- 
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tion  of  the  conveyances,  and  accepted  the  fraudulent  >;rantee  as 
indorser  on  tl>e  renewed  note,  to  the  payment  of  which  he  seeks 
to  condemn  the  property  conveyed.  Proskauer  v.  People^s  Savings 
Bank,  257. 

6.  Statute  of  Umitntions  infaror  of  fraudulent  grantee. — The  limitation 

in  favor  of  a  fraudulent  grantee  of  land,  against  creditors  of  his 
grantor,  is  ten  years ;  and  in  cases  of  fraud,  the  creditor  is  allowed 
an  additional  period  ot  one  year  after  the  discovery  of  the  fraud 
(Code,  ^  3242) ;  but  this  is  not  an  exception  restricting  the  general 
limitation  to  one  year.     lb.  257. 

7.  Estoppel  en  pais,  by  representations  of  ilrhtor  as  to  title  of  surety,  his 

fraudulent  grantee;  roluntary  and  fraudulent  conveyances. — When 
a  debtor,  against  whom  a  suit  is  pending,  induces  his  creditor  to 
dismiss  the  suit,  to  extern!  tiie  time  of  payment,  and  to  accept  the 
notes  of  himself  and  a  third  person  as  his  surety,  on  the  repre- 
sentation that  the  surety  is  the  owner  in  fee  of  a  tract  of  land, 
which  the  debtor  him.self  had  bought  and  paid  for,  taking  the  title 
in  the  name  of  the  surety  for  the  purpose  of  defrauding  his  credi- 
tors; as  between  the  parties  to  the  transaction,  or  their  heirs,  the 
facts  are  to  be  taken  to  be  as  they  were  represented  to  be ;  the. 
creditor  having  recovered  separate  judgments  on  the  extended 
notes,  against  the  debtor  and  his  surety,  and  seeking,  by  bill  in 
e<iuity,  to  subject  the  land  to  the  satisfaction  of  the  judgment 
against  the  surety,  which  the  latter  had  re-conveyed  to  his  prin- 
cipal, the  heirs  of  the  latter  are  estopped  from  setting  np  the 
fraud  under  which  the  surety  held  the  land,  or  claiming  under  the 
re-conveyance  to  their  ancestor ;  which  re-conveyance,  if  voluntary, 
is  voi<l  against  the  existing  creditors  of  the  g'"antor.  and  if  execu- 
ted with  an  intention  to  defraud  the  creditors  of  the  grantor,  the 
grantee  participating  in  the  fraud,  is  equally  void  and  inoperative, 
though  full  consideration  was  paid.     Larkin  i\  Mead,  4^5. 

8.  Conveyance  by  husband  to  wife  ;  validity  as  against  creditors. — The 

conveyance  by  a  husband  to  his  wife,  here  assailed  by  subsequent 
creditors  on  the  ground  of  fraud,  was  held  fraudulent  and  void,  on 
substantially  the  same  facts,  in  the  case  of  Seals  v.  Robinson  d-  Co., 
at  the  last  term  (which  see,  in  75  Ala.  363) ;  and  the  court  adheres 
to  the  conclusion  then  announced.     Seals  v   Pheifferdc  Co.,  278. 

9.  Same;  proof  of  consideration  as  against  creditor;    hearing  on  bill 

and  answer. — As  against  creditors  of  the  husband  existing  at  the 
time  of  the  execution  of  a  conveyance  by  him  to  his  wife,  the  onus 
is  on  her  to  show  the  payment  of  a  valuable  consideration  ;  but 
an  indebtedness  on  his  part,  for  moneys  belonging  to  her  statutory 
estate,  by  him  received  and  converted,  or  appropriated  to  his  own 
uses,  is  a  valuable  consideration  ;  and  where  such  consideration  is 
set  up  in  an  answer  under  oath  to  a  bill  for  discovery,  and  in  re- 
sponse to  special  interrogatories  attached  to  the  bill,  and  the 
hearing  is  on  bill  and  answer  only,  the  complainant  is  not  entitled 
to  a  decree  subjecting  the  lands  to  the  satisfaction  of  his  debt. 
Floyd  V.  Floyd,  S53. 
'  10.  Validity  of  mortgage,  as  against  prior  judgment. — As  against  a  judg- 
ment, which  is  evidence  of  an  indebtedness  from  the  date  of  its 
rendition,  a  mortgage  subsetiuently  executed  by  the  deb'or.  in  the 
absence  of  proof  of  its  consideration,  must  l)e  a<l judged  voluntary, 
and  constructively  fraudulent ;  but,  as  between  the  parties,  the 
mortgage  is  valiti,  and  confers  on  the  mortgagee  a  title  on  which 
he  mav  maintain  an  action  against  any  one  who  does  not  connect 
himself  with  the  judgment.     Street  v.  McClerkin,  5S0. 

GAMING.     See  Criminal  Law,  37, 

GARNISHMENT.    See  Attachment. 
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GRAND  JURY.     See  Criminal  Law,  66. 
GUARDIAN  AND  WARD. 

1.  Jurisdiction  of  equity  to  compel  settlement. — The  Chancery  Court  has 

original  jurisdiction  over  the  settlement  of  a  guardian's  accounts, 
and  the  ward  may  invoke  its  jurisdiction,  at  any  time  before  pro- 
ceedings have  been  commenced  in  the  Probate  Court,  without  as- 
signing any  special  reasons.     Fulgham  v.  Herstein,  496. 

2.  Parties  to  hill  for  settlement,  when  guardian  is  dead,  and  his  estate 

insolvent.— In  the  absence  of  statutory  provisions,  the  death  of  the 
guardian,  and  the  insolvency  of  his  estate,  furnish  a  sufficient 
reason  for  the  omission  to  make  his  personal  representative  a 
party  to  a  bill  tiled  by  the  ward  against  the  surety  on  his  official 
bond,  or  the  personal  representative  of  the  deceased  surety,  to 
compel  an  account  and  settlement;  and  the  statute  now  authoriz- 
ing a  suit  against  one  or  more  of  several  joint  obligors  without 
joining  the  others  (Code,  §  3754),  such  a  bill  may  be  maintained 
without  alleging  the  insolvency  of  the  estate  of  the  deceased  guar- 
dian,    lb.  496. 

HABEAS  CORPUS. 

1.  Application  for  bail  or  discharge;  burden  of  proof. — ^^On  an  applica- 
tion for  a  discharge  or  bail  by  a  person  who  is  in  confinement 
under  an  indictment  for  murder,  he  is  presumed  to  be  guilty  of 
murder  in  the  first  degree,  unless  that  presumption  is  overcome 
by  the  evidence  adduced  ;  and  the  indictment  being  produced,  the 
defendant  must  take  the  initiative,  and  rebut  the  presumption 
arising  therefrom.     Ex  parte  Rhear.92. 

HOMICIDE.     See  Criminai;  Law,  38-60. 
HUSBAND  AND  WIFE. 

1.  Contracts  between  husband  and  wife,  at  common  law. — At  common 

law,  all  contracts  between  husband  and  wife  were  prohibited,  and 
a  conveyance  of  property  by  the  wife  to  the  husband  directly  was 
void  ;  but  a  married  woman  was  not  incapacitated  to  act  as  trustee, 
express  or  implied,  and  she  might,  in  the  exercise  of  a  power  as 
trustee,  make  a  conveyance  to  her  husband,  which  a  court  of 
equity  would  sustain  as  if  made  to  a  third  person.  Harden  v. 
Darwin  &  Pulley,  472. 

2.  Same,  under  statutory  provisions .-^The  capacity  of  the  wife  to  make 

contracts  is  not  enlarged  by  the  statutory  provisions  creating  and 
regulating  the  estates  of  married  women,  and  contracts  between 
her  and  her  husband  for  the  sale  of  property  are  prohibited  (Code, 
§  2709) ;  yet  she  may,  as  at  common  law,  execute  a  power  as 
trustee  in  his  favor,  or  be  declared  a  trustee  in  invitum  at  his  in- 
stance,    lb.  472. 

3.  Estoppel  against  married  tvoman. — The  deed  of  a  married  woman, 

conveying  property  belonging  to  her  statutory  estate,  if  executed 
in  any  other  manner  than  that  prescribed  by  law,  or  founded  on'a 
consideration  not  sanctioned  by  law,  does  not  estop  her  from  as- 
serting its  invalidity,  and  asking  its  cancellation  ;  and  though  she 
might  be  estopped  from  denying  the  validity  of  an  act  done  under 
a  power,  and  within  the  scope  of  her  authority  as  trustee,  the  pre- 
cedent inquiry  would  remain,  whether  she  performed  the  act  in 
the  capacity  of  trustee.     lb.  472. 

4.  Purchase  of  lands  ivilh  joint  moneys  of  husband  and  wife  ;  resulting 

trust,  and  voluntary  partition. — When  lands  are  purchased  and 
paid  for,  partly  with  the  moneys  of  the  husband,  and  partly  with 
moneys  belonging  to  the  statutory  estate  of  the  wife,  the  title 
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being  taken  in  iier  name,  a  resulting  trust  may  l>e  eHtal)li.slu*(l  in 
favor  of  the  liUHltand,  to  the  extent  <tf  hi«  moneys  so  investe'i,  by 
I>r<Kjf  repelling  the  presumption  of  an  iidvaneement  or  provision 
for  the  wife;  an<l  if  the  parties  voluntarily  extn'ute  a  deed  of  par- 
tition, reciting  the  facts,  a  court  of  e<|uity  will  sustain  and  enforce 
it  against  the  wife  or  her  heirs,  "so  far  as  the  ]>artition  clearlv  ap- 
pears to  be  fair  and  just;"  but,  if  two  separate  tracts  of  lanti  are 
so  bought,  at  different  times,  and  by  distinct  contracts,  and  by 
the  deed  of  partition  one  tract  is  assigned  to  each,  therei)y  effect- 
ing a  partial  exchange,  a  court  of  e<piity  will  not  enforce  it  against 
the  wife  or  her  heirs,  though  it  might  be  stistained  "when  shown 
to  be  e<|uitable  and  for  the  benefit  of  the  wife."     //».  47^. 

5.  Same;  recitah  of  dfed. — The  recitals  of  the  <leed  of  partition  in  such 
case,  if  made  deliberately  and  freely,  are  entitled  to  great  weight, 
but  are  not  conclusive;  and  when  it  is  shown,  as  here,  that  they 
are  untrue  in  fact,  that  the  partition  was  not  equitable,  fair  and 
just,  and  that  it  was  procured  by  un<lue  influence  and  other  im- 
proper means  while  the  wife  was  an  invalid,  a  court  of  equity  will 
cancel  and  set  it  aside,  at  the  instance  of  her  h^irs,  although  it  is 
not  shown  that  the  entire  purchase-inonev  was  paid  bv  the  wife. 
lb.  472. 

<>.  Purchase  of  la ndx  by  husband,  with  wife's  momtf;  approval  by  court 
of  roluntary^act  u-hich  it  uould  hare  compelled. — When  lands  are 
bon'ght  by  the  husband  with  moneys  belonging  to  the  separate 
estate  of  his  wife,  whether  statutory  or  equitable,  and  the  title 
taken  in  his  own  name,  a  court  of  e<juity  will,  at  the  instance  of 
the  wife,  compel  him  to  convey  the  property  to  her,  by  words  cre- 
ating the  same  estate  as  that  by  which  she  held  the  money,  unless 
creditors  or  purchasers  have  acquired  intervening  rights;  and  if 
the  husband  does  this  voluntarily,  the  court  will  sanction  and  ap- 
prove the  act      Lee  v.  Lee,  412. 

7.  Sam^. — Although  the  wife  can  not  repudiate  an  investment  of  her 

moneys  by  her  husband,  with  her  consent,  in  the  purchase  of 
lands  for  her.  and  recover  the  money  invested;  yet,  where  the 
husband  purchases  lands  in  his  own  name,  and  for  his  own  ben- 
efit, using  funds  belonging  to  the  separate  estate  of  his  wife,  with 
her  consent,  in  paying  the  purchase-money,  the  same  principle 
applies  as  in  case  of  any  other  purchase  by  a  trustee  with  trust 
funds ;  she  may  charge  the  husband  personally,  or  trace  the  money 
and  claim  the  lands,  or  charge  them  with  the  re-payment  of  her 
money  used  in  their  purchase;  and  she  may  assert  this  equity 
against  all  j>erson8  except  a  purchaser  for  value  without  notice. 
Sawyers  v.  Baker,  .#6"/. 

8.  Same;  conflicting  equities  of  wife,  and  sureties  and  mortgagees  of  ven- 

dor.— When  an  aaministrator  sells  land  under  a  probate  decree, 
becoming  himself  the  purchaser,  giving  his  note  with  sureties  for 
the  purchase-money,  and  executing  to  them,  after  the  maturity  of 
the  note,  but  before  he  had  obtained  a  conveyance  under  the  order 
of  the  court,  a  mortgage  on  the  lands  for  their  indemnity  ;  if  he  re- 
sells a  portion  of  the  lands  to  the  husband  of  one  of  the  distrib- 
utees, who,  with  his  consent,  and  with  the  knowledge  of  his  sure- 
ties on  the  note,  u.ses  the  wife's  distributive  share  in  part  payment 
to  the  succeeding  administrator;  the  sureties,  having  afterwanis 
paid  the  balance  due  on  the  note,  can  not  assert,  as  against  the 
e«iuity  of  the  wife  arising  out  of  such  use  of  her  moneys,  a  superior 
right  by  subrogation,  nor  under  the  mortgage.     lb.  461. 

9.  (.'onrersion  of  wife^s  etpiitabh'  estate  into  .itntutory  eslute. — Conceding 

that  a  married  woman,  owning  an  e«|uitable  estate,  may  intention- 
ally convert  it  into  a  statutory  estate;  yet  such  conversion,  inten- 
tionally roade,  is  not  shown  by  proof  of  the  facts,  that  lands  bought 
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by  the  husband  with  moneys  belonging  to  her  eq,nitable  estate, 
title  being  taken  in  his  own  name,  and  afterwards  sold  under  exe- 
cution against  him,  were  bought  in  her  name,  with  other  moneys 
belonging  to  her  equitable  estate,  and  conveyed  to  her  by  words 
not  excluding  his  marital  rights;  nor  by  a  decree  in  chancery,  un- 
der a  bill  filed  by  her  against  subsequent  purchasers  at  execution 
sale  against  her  husband,  by  which  the  title  is  vested  in  her  "as 
her  separate  estate  under  the  laws  of  this  State."     Lee  v.^Lee.  4/,?. 

10.  Decree  declaring  lands  to   belonr)  to  married  woman,  "as  her  sepa- 

rate estate  under  the  laws  of  this  State;"  whether  estate  is  statutory  or 
equitahle. — Under  a  decree  in  a  chancery  cause,  rendered  in  1875 
(oefore  the  decision  in  Short  v.  Battle,  52  Ala.  456,  re-established 
the  distinction  between  the  statutory  and  equitable  estates  of  mar- 
ried women),  enjoining  actions  at  law  by  purchasers  at  execution 
sale  against  the  husband,  and  vesting  the  title  to  the  lands  in  con- 
troversy in  the  wife,  who  was  the  complainant,  "as  her  separate 
estate  under  the  laws  of  this  State;"  these  words  "are  of  doubtful 
import  on  their  face,"  and  the  court  does  not  decide  whether  they 
create  a  statutory  or  an  equitable  estate;  but  they  do  not  establish 
an  intended  change  in  the  character  of  the  complainant's  estate,  as 
shown  by  the  pleadings  and  proof.     lb.  4^2. 

11.  Conveyance  of  lands  to  married  vsoman;  character  of  estate. — A  con- 

veyance of  lands  to  a  married  woman,  without  ^ny  words  showing 
an  intention  to  exclude  her  husband's  marital  rights,  \^ests  in  her 
a  statutory  estate.     lb.  412. 

12.  Same. — A  conveyance  of  lands  to  a  married  woman,  "  to  her  only 

proper  use  and  behoof,"  excludes  the  marital  rights  of  her  hus- 
band, and  creates  in  her  an  equitable  estate,  as  distinguished  from 
a  statutory  estate.     Webb  v.  Rabbins,  17(1. 

13.  Conveyance  by  husband  to  wife;  validity  as  against  creditors. — The 

convej'ance  by  a  husband  to  his  wife,  here  assailed  by  subsequent 
creditors  on  the  ground  of  fraud,  w'as  held  fraudulent  and  void,  on 
substantially  the  same  facts,  in  thg  case  of  Seals  v.  Robinson  &  Co., 
at  the  last  term  (which  see,  in  75  Ala.  363) ;  and  the  court  adheres 
to  the  conclusion  then  announced.     Seals  v.  Pheiffer  <C-  Co.,  278. 

14.  Same;  proof  of  consideration  as  against  creditor;  heaHng  on  hill  and 

answer. — As  against  creditors  of  the  husband  existing  at  the  time 
of  the  execution  of  a  conveyance  by  him  to  his  wife,  the  onus  is  on 
her  to  show  the  payment  of  a  valuable  consideration  ;  but  an  in- 
debtedness on  his  part,  for  moneys  belonging  to  her  statutory 
estate,  by  him  received  and  converted,  or  appropriated  to  his  own 
uses,  is  a  valuable  consideration ;  and  where  such  consideration 
is  set  up  in  an  answer  under  oath  to  a  bill  for  discovery,  and  in  re- 
sponse to  special  interrogatories  attached  to  the  bill,  and  the  hear- 
ing is  on  bill  and  answer  only,  the  complainant  is  not  entitled  to 
a  decree  subjecting  the  lands  to  the  satisfaction  of  his  debt.  Floyd 
V.  Floyd,  353. 

15.  Cancellation  of  conveyance  by  husband  and  wife;  ignorance  of  contents . 

A  conveyance  of  the  wife's  property,  duly  executed  by  her  and 
her  husband,  will  not  be  ckncelled  and  set  aside,  at  her  instance, 
on  averment  "that  she  was  induced  and  pursuaded  by  her  said 
husband  to  sign  said  deed,  without  knowing  the  purport  and  effect 
thereof."     Tomlinson  v.  Watkins,  399. 

16.  Wife's  statutory  estate;  for  ivhat  articles  liable. — The  wife's  statutory 

estate  can  not  be  subjected  by  action  (Code,  §  2711)  to  liability  for 
articles  of  apparel  purchased  by  the  husband  for  his  own  indi- 
vidual use.     Grantham  v.  Payne,  584. 

17.  When  wife  may  xuron  note,  payable  to  husband. — A  promissory  note, 

given  for  the  purchase-money  of  lands  belonging  to  the  statutory 
estate  of  the  wife,  though  taken  payable  to  the  husband,  is  a  part 
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of  the  corpus  of  her  estate;  and  she  may  maintain  an  action  on  it 
in  her  own  name,  without  any  assignment  or  transfer  hv  her  hus- 
band,    lb.  584. 

18.  Intereiit  and  hires;  when  wife  can  not  recover. — Tiie  husband  being 

entitled,  so  long  as  he  remains  trustee  of  his  wife's  statutory  estate, 
t(»  receive  tlie  income  of  her  property,  and  having  power  transfer 
it;  when  the  wife  sues  to  recover  her  property  which  has  been  sold 
by  him,  she  can  n(jt  recover  hire;  and  when  she  seeks,  by  bill  in 
e(}nity,  to  charge  lands  with  the  payment  of  her  moneys  used  by 
him  in  its  purchase,  she  is  not  entitled  to  interest.  Sa^vyers  r. 
linker,  4'>f. 

19.  Husband  niid  wife  as  parties. — The  loth  Rule  of  (Uiancery  Practice, 

requiring  bills  by  married  women,  in  reference  to  tlieir  separate 
estates,  to  be  filed  in  their  names  alone,  without  joining  their  hus- 
bands, fell  with  the  statute  on  which  it  wa«  founded,  ami  which 
was  abrogated  by  its  omission  from  the  Code  of  1876;  and  since 
its  abrogation,  the  husband  must  be  joined  with  his  wife  as  a  com- 
plainant in  a  suit  relating  to  her  statutory  estate.  Werhorn  v. 
Austin,  381. 

20.  Wife  as  /larlt/  to   bill  filed  by  her   trustee;  amendment  as  to  parties. 

The  wife  is  a  proper  party  to  a  bill  filed  l)y  her  testamentary 
trustee,  which  seeks  to  set  -aside  and  cancel  a  mortgage  of  her 
property  executed  by  her  and  her  husband  to  secure  a  recited  in- 
debtedness; and  if  she  is  joined  as  a  defendant  with  her  husband 
and  the  mortgagee,  her  name  may  be  struck  out  by  amendment, 
and  she  may  then  be  made  a  co-complainant  with  the  trustee. 
Tatnm  Brothers  v.   Walker,  .'iG.'i. 

INDICTMENT.  See  Criminal  Law,  61-65. 
INSOLVENT  ESTATES. 

1.  Pending  suit,  as  claim  against  insolvent  estate;  time  of  filing,  and 

objection  ^o.-^The  mere  pendency  of  an  action  against  the  adminis- 
trator, at  the  time  an  estate  is  declared  insolvent,  does  not  take 
away  the  jurisdiction  of  the  Probate  Court  toadjudi<'ate  the  claim, 
nor  extend  the  time  for  filing  objections  to  it.  The  plaintitTmay, 
notwithstanding  the  suggestion  of  insolvency,  proceed  to  trial  on 
the  other  issues,  and  have  his  judgment  certified  to  the  Probate 
Court ;  but  he  is  not  re<iuired  to  do  so,  and  may  at  once  file  his 
claim  in  the  Probata  Court,  afterwards  dismissing  his  suit;  antl 
no  objections  being  filed  within  the  period  allowed  by  the  statute 
(Code,  ^  2375),  the  claim  must  be  allowed.  Cunningham  v.  Lind- 
say, olO. 

2.  lusoheucy  of  defendants  estate,  before  judgment  against  garnishee. 

On  the  death  of  the  defendant  i)eniling  the  suit, the  action  being 
revived  against  his  administrator,  wlio  afterwards  reiK)rt8  the 
estate  insolvent,  and  suggests  to  the  court  that  it  has  l)een  re- 

t>orted  and  declared  insolvent,  no  valid  judgment  can  afterwards 
)e  rendered  against  the  garnishee.   Seals  r.  Holloivay's  Adm'r,  S44. 

INSURANCE. 

1.  Verbal  agreement  to  insure  ;  ivhen  risk  begins. — A  verbal  agreement, 

made  in  October,  to  issue  a  policy  of  insurance  for  twelve  months 
in  the  early  part  of  November,  covers  a  loss  occurring  on  the  19th 
day  of  November.     Nome  Ju.'<urance  Co.  r.  Adler,  ~-^~. 

2.  Same  ;  when  complete,  and  sulficient  to  support  action  for  breach. — A 

valid  agreement  to  insure  a  stock  of  goods  against  loss  by  fire  mav 
be  made  verbally,  and  an  action  maintained  for  the  breach  thereof, 
on  proof  that  the  substantial  provisions  of  the  policy  were  agreed 
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on  between  the  plaintiff  and  the  defendant's  authorized  agent,  pre- 
payment of  the  premium  being  waived,  and  some  of  the  details 
left  to  the  judgment  of  the  agent  in  filling  out  the  policy  ;  that  the 
parties  separated  under  the  mutual  suv)position  that  the  contract 
was  complete,  and  that  a  policy  was  afterwards  issued,  but  subse- 
quent to  the  loss  of  the  goods,  in  which  the  details  were  filled  out 
according  to  the  understanding  of  the  terms  by  the  agent.     76.  242. 

3.  Policy  of  life-insurance  ;  irhen  representations  are  warranties  ;  state- 

ments as  to  age  of  applicant. — Although  warranties  are  never  fa- 
vored, and  will  neither  be  created  nor  extended  by  construction; 
yet,  when  declared  in  express  terms  in  a  policy  of  insurance,  the 
conditions  and  stipulations  must  be  strictly  complied  with,  without 
regard  to  the  otherwise  immaterial  character  of  the  matter  to 
which  they  relate ;  and  a  representation  as  to  the  age  of  the  appli- 
cant for  a  policy  of  life-insurance,  being  the  basis  on  which  the 
amount  of  the  premium  is  computed,  is  necessarily  material. 
Ala.  Gold  Life  Ins.  Co.  v.  Garner,  210. 

4.  Hame  ;  statements   in  application,  when  made  by  applicant,    or   by 

agent  of  insurance,  company.'— When  the  answers  to  the  questions 
contained  in  the  printed  form  of  application  are  written  by  tfie 
agent  of  the  insurer,  from  his  own  knowledge  or  judgment,  or 
from  information  obtained  from -third  persons,  and  are  untrue,  or 
are  incorrectly  written  down  by  him  from  answers  truthfully  made 
by  the  applicant,  the  insurance  company  can  not  take  advantage 
of  their  falsity  or  incorrectness,  although  the  policy  is  based 
on  their  truth,  and  declares  them  to  be  warranties;  but,  when 
they  are  correctly  written  by  the  agent  from  the  verbal  answers  of 
the  applicant,  and  are  afterwards  read  over  to  iiim,  and  then 
signed  by  him,  they  are  his  answers  and  statements,  though 
copied  by  the  agent  from  memoranda  taken  by  him  at  the  time 
the  verbal  answers  were  made.     lb.  210. 

5.  Same;  mistakes  in  ansiners  to  questions  in  application. — The  insur- 

ance] company  can  not  take  advantage  of  a  mistake  in  the  applica- 
tion, when  committed  by  its  own  agent;  nor  can  the  beneficiaries, 
suing  on  the  policy,  claim  that  a  false  statement  was  made  by  the 
assured  through  mistake,  inadvertence,  or  ignorance,  when  the 
statement  is  declared  to  be  a  warranty.     lb.  210. 

6.  Assignment  of  policy;    when  assignee  may    sue  in  his  own    name. 

When  a  policy  of  insurance  is  assigned  pursuant  to  its  terms,  the 
assignee  may  maintain  an  action  on  it  in  his  own  name,  in  the 
event  of  a  loss  (Code,  §  2890) ;  but,  where  a  policy  is  taken  out  by 
the  mortgagor  in  his  own  name,  the  addition  of  the  words,  "Loss, 
if  any,  payable  to  J.  F.,  to  the  extent  of  his  mortgage  interest,"  is 
a  mere  appointment  of  a  part  of  the  money,  aind  does  not  consti- 
tute an  assignment ;  nor  does  it  authorize  said  J.  F.  to  maintain  an 
action  on  the  policy  in  his  own  name,  though  the  partial  loss  does 
not  exceed  the  amount  due  on  his  mortgage.  Fire  Insurance  Com- 
panies V.  Felrath,  194. 

7.  Stipulations  in  policy  as  to  proof  of  loss,  examination  of  assured,  itc; 

when  conditions  to  right  of  recovery. — There  is  no  rule  of  law,  or  of 
public  policy,  which  forbids  parties,  when  entering  into  contracts 
of  insurance,  from  stipulatfng  that,  in  case  of  loss,  the  preliminary 
proofs  thereof  shall  be  furnished  by  the  assured  himself ;  that  he 
shall  submit  himself  to  be  examined  on  oath,  and  shall  procure  the 
certificate  of  a  magistrate  as  to  certain  designated  facts  ;  and  when 
the.se  stipulations  are  made  in  the  policy,  a  compliance  with  them 
is  a  necessary  condition  to  a  right  of  recovery,  unless  performance 
lias  been  waived  by  the  insurer.  Ifi.  194. 
H.  Waiver  of  defectx  or  irregularities  in  proofs  of  loss. — When  notice  and 
preliminary  proof  of  loss  are  served  within  a  reasonable  time,  the 
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insurer  must  answer  within  a  reasonable  time  afterwards ;  and  if 
he  fails  to  do  so,  or  refuses  to  pay  without  objection  to  the  suf- 
ficiency of  the  proof,  this  is  a  waiver  of  any  and  all  objection  to  it« 
sufficiency  ;  and  if  he  points  out  certain  alleged  defects  or  irregu- 
larities in  the  proof,  this  operates  as  a  waiver  of  all  other  defects 
or  objections,  however  obvious  or  glaring.  lb.  1H4. 
9.  Same;  reasonable  time,  as  (piestioii  of  fact;  general  charge  on  evi- 
dence.— What  is  a  reasonable  titne,  in  such  case,  being  a  inixetl 
question  of  law  and  fact,  largely  dependent  on  the  particular  facts 
of  each  case,  must  always  be  submitted  to  the  jury,  under  appro- 
priate instructions;  and  vyhen  the  testimony  is  not  clear,  and  frc-e 
from  conflict  on  material  points,  a  general  charge  in  favor  of  either 
party  is  an  invasion  of  the  province  of  the  jury.     //;.  194. 

INTEREST.     See  Hitsband  and  Wife,  18. 

JUDGMENTS,  AND  DECREES. 

1.  Judgment  by  nil  dicit;  conchisivenesfi  of. — A  judgment  hy  nil  dicit, 

in  an  action  on  a  promissory  note,  is  conclusive  as  to  all  personal 
defenses  which  might  have  been  urged  against  it,  and  precludes 
the  defendant  from  denying  that  lie  owes  plaintiff  the  amoimt 
thereby  adjudged.'     McCallei/  r.  Wilbtirn  d-  Co.,  649. 

2.  Form  of  judgment  against  administrator. — Where  the  defendant  is 

described,  in  the  summons  and  complaint,  as  "  W.  J.  M.,  admin- 
istrator oi  M.  A.  M.,"  and  in  the  margin  of  the  judgment-entrv 
as  "  W.  J.  M.,  admW  of  M.  A.  M. ;"  while  the  judgment,  by  nil 
dicit,  is,  that  the  plaintiff  "  have  and  recover  of  the  defendant" 
the  amount  specified.  "  to  be  levied  of  the  goods  and  chattels  of 
his  said  intestate  in  his  hands  to  be  administered ;"  the  judgment 
is  against  the  defendant  personally,  and  the  superadded  words 
will  be  rejected  as  suri)lusage,  or  regarded  as  a  clerical  misprision. 
lb.  r>40. 

3.  Judgment  against  garnishee,  and  against  claimant  of  fund. — When 

a  garnishment  is  sued  out  in  aid  of  a  pending  action  (Code,  §3219), 
and  a  claimant  of  the  fund  in  the  hands  of  the  garnishee,  being 
summoned,  propounds  his  right  and  interest;  the  issue  being  trieci 
before  judgment  has  been  rendered  in  the  original  suit,  a  judgment 
for  costs  may  be  ren<lered  against  the  claimant,  and  his  claim  l>e 
declared  invalid ;  but  it  is  irregular  to  render  judgment  final 
against  the  garnishee,  in  favor  of  the  plaintiff,  with  an  awanl  of 
execution.     Seals  r.  Ilollowaifs  Adm'r,  .344. 

4.  Sale  of  lands  bg  assignee,  under  order  of  court;  rights  of  persons  not 

parties. — A  sale  of  land  by  an  assignee  in  bankruptcy,  under  an 
order  of  court,  can  not  affect  the  rights  of  third  persons,  who  are 
not  made  parties,  and  who  have  no  notice,  although  their  rights 
would  have  been  concluded  if  thev  had  been  brought  in.  Cain  v. 
Sheets,  492. 

5.  Same;  heirs  and  administrator  as  parties. — Where  the  bankrupt  sur- 

rendered a  tract  of  land  which  he  had  bought,  not  having  i>aid  the 
purchase-money,  and  having  only  received  a  bond  for  title;  a  sale 
of  the  land  by  the  assignee,  under  an  order  of  the  court,  does  not 
affect  the  title  of  the  heirs  of  the  deceased  vendor,  wIkj  were  not 
made  parties,  although  the  administrator  was  l>rought  in.     /  h.  492. 

6.  Conclusiveness    of  judgment. — Where    the    mortgagor,    remaining 

in  possession  after  a  sale  under  the  mortgage,  antl  being  sued 
by  a  sub-purchaser,  denie<l  his  tenancy  under  the  plaintiff,  and 
claimed  to  hold  under  the  original  purchaser,  and  thereby  (with 
other  pleas)  defeated  that  action  ;  he  can  not  defeat  a  subse«itient 
action  by  the  original  purchaser,  by  pleading  and  proving  that  he 
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held  possession  as  the  tenant  of  said  sub-purchaser.  Caldwell  v. 
Smith,  157. 

7.  Supreme  Court ;  conclusiveness  of  decision  on  lower  court. — A  decis- 

ion of  the  Supreme  Court,  duly  entered  of  record,  and  properly 
certified  to  the  (;ourt  from  which  the  appeal  was  taken,  is  con- 
clusive on  that  court,  and  can  not  be  there  assailed  on  account.of 
errors  or  defects  which  do  not  render  it  void  on  its  face;  the  only 
remedy  being  by  petition,  or  other  appropriate  proceeding,  in  the 
Supreme  Court.     Donnell  v.  Hamilton,  610. 

8.  Same;  power  over  judgment  after  expiration  of  term. — The  Supreme 

Court  can  not  set  aside  a  judgment  or  decree  rendered  by  it,  after 
the  expiration  of  the  term  at  which  it  was  rendered,  unless  the 
same  is  void  on  its  face.     Ih.  610. 

9.  Special  court. — When  two  of  the  justices  of  the  Supreme  Court  are 

disqualified  to  sit  in  a  cause,  the  parties  may  consent,  by  agree- 
ment entered  of  record,  that  the  case  shall  be  submitted  to  the 
decision  of  tlie  remaining  justice,  and  that  his  decision  shall  be 
entered  up  as  the  decision  of  the  court;  or  that  two  attorneys  of 
the  court,  named  in  the  agreement,  shall  be  associated  with  him, 
and  that  the  decision  of  the  three,  or  a  majority  of  them,  shall  be 
entered  up  as  the  judgment  of  the  court ;  and  if  one  of  the  attor- 
neys so  selected  dies  before  judgment  is  rendered,  the  decision  of 
the  justice  and  the  surviving  attorney,  afterwards  rendered,  and 
regujarly  entered  up  a^;  the  judgment  of  the  Supreme  Court,  is 
valid  and  binding  on  the  parties,  and  can  neither  be  assailed  in 
the  court  below,  to  which  the  cause  is  remanded  by  judgment  and 
certificate  regular  on  their  face,  nor  in  the  Supreme  Court  after 
the  expiration  of  the  term  at  which  it  is  regularly  entered. 
Donnell  v.  Hamilton,  610. 

10.  Action  on  judgment. — Under  the  statutes  dissolving  the  corporation 

called  City  of  Selma,  and  creating  a  new  corporation  called  Selma, 
an  action  at  law  may  be  maintained  against  the  new  corporation, 
on  a  judgment  recovered  against  the  former  before  its  dissolution. 
Amg  li- Co.  v.  Selma,  103. 

11.  Lien  of  judgntent  and  execution. — Under  our  statutes,  a  judgment  is 

not  a  lien  on  the  defendant's  property,  real  or  personal,  but  a  lien 
is  created  by  the  issue  of  an  execution  and  its  delivery  to  the 
sheritf'  (Code,  §  3210) ;  which  lien  continues,  so  long  as  executions 
are  regularly  issued  without  the  lapse  of  an  entire  term  ;  but,  when 
the  lien  has  been  once  lost,  by  the  lapse  of  an  entire  term  without 
an  execution,  it  can  not  be  revived,  so  as  to  give  it  continuous 
force  as  if  there  had  been  no  chasm,  though  a  new  lien  may  be 
acquired  by  a  subsequent  execution.  Perkins  v.  Brierfield  Iron  tt 
Coal  Co.,  403. 

12.  Lien  of  judgments  of  Federal  courts.— In  the  absence  of  legislation 

by  Congress,  the  lien  of  judgments  rendered  by  the  Federal 
courts  depends  on  State  laws;  and  by  express  provision  (U.  S. 
Rev.  Stat.,  §  967),  the  lien  of  such  judgments  ceases  "  in  the  same 
manner,  an«l  at  like  periods,"  as  the  judgments  of  the  State  courts. 
/  b.  403. 

13.  Payment  of  judgment  to  jxistice. — The  payment  of  the  judgment  by 

the  defendant  to  the  justice  of  the  peace,  without  an  acceptance  of 
the  money  by  the  plaintiff,  does  not  bar  the  plaintiff's  right  to  sue 
out  an  appeal  or  certiorari.     Grantham  v.  Payne,  584. 

14.  Judgment  in  civil  suit;  admissibility  as  evidence  in  criminal  prose- 

cution.— A  judgment  recovered  against  a  defaulting  tax-collector 
and  his  sureties,  in  a  civil  action  at  the  suit  of  the  county,  is  not 
competent  evidence  against  him  in  a  subsequent  criminal  prosecu- 
tion for  the  default.     Britton  v.  The  State,  202. 

15.  Decree  construed,  as  affected  by  consent  and  agreement  of  record. — A 
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decree  in  a  chancery  cause,  rendered  under  a  submission  on  plead- 
ings and  proof,  held  the  complainant,  a  married  woman,  entitled 
to  relief;  vested  the  lands  in  controversy  in  her,  "  as  her  separate 
estate  under  the  laws  of  this  State;"  perpetually  enjoined  the  de- 
fendants, purchasers  at  execution  sale  aj^ainst  her  husband,  from 
•  the  further  prosecution  of  their  action  at  law,  and  then  added : 
"And  the  defendants  having  agreed  to  assent  to  this  decree,  and 
to  release  all  errors,  as  shown  by  their  agreement  hereunder  writ- 
ten, it  is  by  consent  further  ordered  and  decreed,  that  the  com- 
plainant's next  friend  pay  the  costs  of  this  suit,"  &c.  Tlie  agree- 
ment was  signed  by  the  solicitors  of  both  parties,  and  was  in  these 
words:  "  We  hereby  assent  to  the  foregoing  decree,  and  hereby 
release  all  errors."  Held,  that  the  agreement  only  extended  to  a 
release  of  errors  on  one  side  and  the  assumption  of  costs  on  the 
other,  and  did  not  show  that  the  decree  was  rendered  by  consent, 
so  far  as  it  affected  the  character  of  the  complainant's  estate  in  the 
lands.     Lee  v.  Lee,  412- 

16.  Decree  declaring  lands  to  belong  to  married  woman  "as  her  separate 

estate  under  the  laws  of  this  State  ;'^  whether  estate  is  statutory  or 
equitable. — Under  a  decree  in  a  chancery  cause,  rendered  in  1875 
(before  the  decision  in  Short  v.  Buttle,  52  Ala.  456,  re-established 
the  distinction  between  the  statutory  and  equitable  estates  of  mar- 
ried women),  enjoining  actions  at  law. by  purchasers  at  execution 
sale  against  the  husband,  and  vesting  the  title  to  the  lands  in  con- 
troversy in  the  wife,  who  was  the  complainant,  "as  her  separate 
estate  under  the  laws  of  this  State;"  these  words  "are  of  doubt- 
ful import  on  their  face,"  and  the  court  does  not  decide  whether 
they  create  a  statutorv'  or  an  equitable  estate ;  but  they  do  not 
establish  an  intended  change  in  the  character  of  the  complainant's 
estate,  as  shown  by  the  pleadings  and  proof.     lb.  41^- 

17.  Decree  for  sale  of  lands,  "  subject  to  mortgages." — In  a  suit  by  judg- 

ment creditors  of  the  husband,  seeking  to  set  aside  as  fraudulent 
•  a  conveyance  of  lands  to  the  wife,  and  to  subject  the  land  by  sale 

to  the  satisfaction  of  their  judgments ;  subsequent  mortgagees  of 
the  husband  and  wife  havmg  intervened,  asserting  their  rights, 
and  claiming  protection  as  purchasers  for  valuable  consideration 
without  notice ;  held,  that  a  decree  in  favor  of  the  complainants, 
ordering  the  lands  to  be  sold  "  subject  to  the  said  mortgages,"  was 
a  recognition  and  determination  of  the  validity  of  the  mortgages, 
and  estopped  the  complainants  from  assailing  their  validity,  in  a 
subseciuent  suit  seeking  to  redeem  from  the  purchasers  at  the  sale 
under  tlie  decree,  who  afterwards  succeeded  by  purchase  to  the 
rights  of  the  mortgagees.     If  olden  v.  Rison  &  Co.,  515. 

JURISDICTION. 

1.  Of  justice  of  the  peace,  see  that  title. 

2.  Of  Probate  Court,  in  grant  of  administration,  see  Executors  and 

Administrators  ;  and  in  matter  of  probate  of  wills,  see  Wim.s,  1 ,  2. 

JURORS  AND  JURY. 

1.  Struck  jurxj. — Under  the  statute  giving  "  either  party,"  in  a  civil 
action,  th**  right  to  demand  a  struck  jury  (Code,  ^  3018),  all  the 
persons  litigant  on  one  side,  whether  as  plaintiffs  or  as  defendants, 
are  regarded  as  one  party ;  and  where  there  are  several  defendants, 
having  different  defenses,  the  right  of  the  plaintiff  to  a  struck  jury 
can  not  be  defeated,  be<;ause  they  can  not  agree  among  theniselves 
as  to  the  names  to  be  struck  off,  but  the  court  may.  in  such  case, 
allow  each  defendant  to  strike  off  a  name  in  rotation.  M.  tt-  E. 
Railway  Co.  v.  Thompson,  448. 
44 
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2.  Competency  of  juror,  as  affected  by  fixed  opinion. — A  person  sum- 

moned as  a  juror,  who  states,  on  his  voir  dire,  that  he  has  a  fixed 
opinion  as  to  the  guilt  of  the  defendant,  which  would  bias  his  ver- 
dict, if  the  facts  proved  were  as  he  had  heard  them,  but,  if  the 
facts  differed  from  what  he  had  heard,  he  believed  he  would  not 
be  biased,  but  would  act  on  the  facts  as  proved,  is  not  competent 
as  a  juror. — Code,  §  4881.  (The  court  is  "  unwilling  to  extend  the 
rule  in  Bales  v.  The  State,  63  Ala.  30.)     Jackson. v.  The  State,  IS. 

3.  Challenge  of  juror  for  cause  ;  ivaiver  of  right. — The  officer  before 

whom  the  preliminar}'  examination  of  the  defendants  was  had, 
and  by  whom  they  were  committed  to  jail  to  await  the  action  of 
the  grand  jury,  being  summoned  as  a  regular  juror,  and  being 
accepted  without  objection,  after  examination  by  the  court,  in  the 
presence  of  the  defendants,  touching  his  qualifications  as  a  juror ; 
whether  the  failure  to  challenge  him  was  the  result  of  ignorance 
or  inadvertence,  the  right  of  challenge  was  lost  when  he  was  ac- 
cepted and  sworn  as  a  juror ;  and  a  subsequent  motion  to  excuse 
or  set  him  aside,  on  his  own  statement  of  the  facts  to  the  court, 
saying  that  he  had  not  recognized  the  defendants  when  first  exam- 
ined, and  that  he  had  a  fixed  opinion  which  would  bias  his  verdict, 
is  addressed  to  the  discretion  of  the  court.     Henry  v.  The  State,  7.5. 

4.  Special  venire  in  criminal  eases  ;  when  authorized  or  necessary,  and 

how  organized.  Jackson  v.  The  State,  18  ;  De  Arman  v.  The  State, 
10 ;  Martin  v.  The  State,  1. 

5.  Polling  jury,  in  criminal  case..   Prior  v.  State,  56. 

JUSTICE  OF  THE  PEACE. 

1.  Jurisdiction  in  criminal  cases. — While  a  justice  of  the  peace  is  sitting 

for  the  trial  of  a  case  on  its  merits,  whether  civil  or  criminal,  it 
may  be  that  his  court  is  one  of  limited  or  inferior  jurisdiction,  and 
that  nothing  will  be  intended  to  be  within  its  jurisdiction  except 
what  affirmatively  appears  from  the  papers  and  proceedings  in 
the  cause;  but,  when  the  justice  is  sitting  as  an  examining  court, 
on  the  preliminary  investigation  of  a  criminal  charge,  this  prin- 
ciple does  not  apply,  and  it  is  not  necessary  that  his  authority  to 
act  should  affirmatively  appear  on  the  face  of  the  proceedings,  in 
order  to  support  their  validity  when  collaterally  assailed.  Boyn- 
ton  V.  The  State,  29. 

2.  Justice  acting  as  coroner. — A  justice  of  the  peace  may  act  as  coroner 

when  that  officer  "is  absent  from  the  county,  or  unable  to  act" 
(Code,  §  4003) ;  and  when  an  inquest  is  held  by  a  justice  as  coroner, 
a  warrant  of  arrest  founded  on  the  verdict  wilf  support  the  jurisdic- 
tion of  a  committing  magistrate,  when  collaterally  assailed,  no 
objection  having  been  raised  to  the  proceedings  by  motion  to 
quash  or  otherwise,  although  it  is  not  affirmatively  shown  that  the 
coroner  was  absent,  or  unable  to  act.    lb.  29. 

3.  Proceedings  of  justices  on  preliminary  investigation,  when  acting  out- 

side of  beat,  or  one  is  incompetent  to  sit. — Wlien  a  justice  of  the 
peace  issues  a  warrant  of  arrest,  returnable  before  himself,  he 
may  associate  with  him,  on  the  trial  of  the  preliminary  investiga- 
tion, "  one  or  more  magistrates  of  equal  grade"  (Code,  §4693); 
and  it  is  no  objection  to  the  validity  of  their  proceedings  when 
thus  sitting,  that  the  associate  justices  are  acting  outside  of  their 
respective  beats  or  precincts;  nor  are  their  proceedings  void,  be-, 
cause  one  of  the  associates  was  incompetent  to  sit.    I  b.  29. 

4.  Appeal  and  certiorari  from  justice's  judgment ;  trial  de  novo,  and 

amendment  of  complaint. — When  a  cause  is  removed  from  a  justice's 
court  into  the  Circuit  Court,  either  by  appeal  or  by  certiorari,  it  is 
triable  de  novo,  without  regard  to  any  defect  in  the  proceedings 
(Code,  §  3121) ;  and  a  trial  may  be  there  had  on  the  original  com- 
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plaint,  which  may  be  amended,  or  a  new  complaint  may  be  filetl. 
Littleton  v.  Clayton,  571. 

5.  Certiorari  to  justice's  judgment  ;  limitation  of. — It  is  no  objection  to 

a  certiorari,  when  sued  out  to  review  a  ju«ljfment  rendered  by  a 
justice  of  the  peace,  that  it  was  sued  out  after  the  expiration  of 
the  five  days  allowed  for  taking  an  appeal  (Code,  ^  3654) ;  the 
limitation  of  the  writ,  in  such  case,  "  would  probably  be  one 
year."     Grantham  v.  Payne,  oS4. 

6.  Payment  of  judgment  to  justice. — The  payment  of  the  ju<l}::ment  by 

the  defendant  to  the  justice  of  the  peace,  without  an  acceptance 
of  the  money  by  the  plaintiff,  does  not  bar  the  plaintiff's  nght  to 
sue  out  an  appeal  or  certiorari.     lb.  584- 

7.  Costs,  in  appeals  from  magistrates. — In  an  action  to  recover  damages 

for  a  tort,  if  the  plaintiff  does  not  recover  more  than  twenty  dol- 
lars, he  can  recover  no  more  costs  than  damages,  in  the  aVjsence 
of  a  certificate  by  the  presiding  judge  that  he  ouirht  to  have  re- 
covered more  (Code,  §  3129) ;  but  this  provision  does  not  ai)ply  to 
actions  commenced  in  a  justice's  court,  and  remove<l  by  appeal  or 
certiorari  into  the  Circuit  Court,  as  to  which  special  provision  is 
made  for  the  taxation  or  apportionment  of  the  costs  (Code,  (  3124). 
Baker  r.  Keith,  544- 

8.  Execution  issued  by  justice  of  the  peace,  and  sent  to  another  county. 

An  execution  issued  by  a  justice  of  the  peace,  and  sent  to  another 
county  to  be  executed,  must  be  authenticated  by  the  certificate  of 
the  probate  judge,  or  of  a  justice  of  the  peace  of  the  latter  county 
who  is  acquainted  with  his  handwriting  (Code,  ^  3647) ;  and  if  not 
so  authenticated,  a  levy  under  it  is  void.     Street  v.  McClerkin,  580. 

LANDLORD  AND  TENANT. 

1.  Verbal  lease  for  one  year,  commencing  at  future  day. — Although  a 

verbal  lease  for  the  term  of  one  year,  to  commence  at  a  future  day, 
is  void  under  the  statute  of  frauds  (Code,  §2121);  yet,  if  the  tenant 
takes  possession  under  the  lease,  and  pays  the  rent  as  stipulated, 
this  imparts  validity  to  the  contract,  creates  the  relation  of  land- 
lord and  tenant  between  the  parlies,  and  gives  the  landlord  a  right 
to  an  attachment  against  the  crop  for  advances  made  during  the 
year.     Martin  v.  Blancliett,  288. 

2.  Affidavit  for  attachment. — An  affidavit  for  an  attachment,  sued  out 

by  a  landlord  against  his  tenant,  for  advances  to  make  a  crop 
(Cotle,  H  3467,  3469,  3472-3),  is  to  be  lil>erally  construe*!,  and  is 
sufficient  if  it  sets  forth  with  substantial  accuracy  the  general  juris- 
tlictional  facts,  either  expressly,  or  by  necessary  implication  ;  nor 
is  it  necessary  to  negative  conclusions  or  inferences  to  the  con- 
trary.    G'unter  v.  Duliose,  326. 

3.  Same. — When  an  attachment  is  sued  out  on  .30th  December,  claim- 

ing an  indebtedness  for  advances  made  to  enable  the  defendant  to 
make  a  crop  on  lands  rente<l  from  the  plaintiff,  but  not  stating  for 
what  year,  the  necessary  an<l  reasonable  implication  is,  that  the 
advances  were  made  during  the  year  just  expiring;  and  if  in  fact 
any  part  was  made  <luring  the  precedmg  year,  a  balance  remain- 
ing unpaid  at  the  end  of  the  year,  such  balance  becomes  a  part  of 
the  advances  for  the  next  year,  while  the  tenancy  continues,  and 
may  be  recovered  under  silcli  nflidavit ;  but  it  is  the  better  practice 
to  state  the  particular  facts  as  thev  are.     lb.  .^26. 

4.  Landlord's  lien  for  advances. — The  "landlord's  lien  fi>r  advances  is 

placed  by  the  statute  on  the  same  basis  of  equality  as  his  lien  for 
rent  (Coiie,  §  3469;  Sess.  Acts  1878-9,  p.  72) ;  any  balance  remain- 
ing due  at  the  end  of  the  year,  the  tenancy  continuing  for  another 
year,  is  regarded  as  atlvances  ma«le  on  the  crop  of  that  year,  and 
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is  protected  by  the  lien  of  that  year ;  and  it  is  not  necessary  that 
the  same  lands  shall  be  cultivated  each  year.  Thompson  v.  Pow- 
ell, 291. 

5.  Action  by  landlord,  against  purchaser  of  tenant's  crop. — An  action  on 

the  case  lies  in  favor  of  the  landlord,  against  one  who,  having 
knowledge  or  notice  of  the  landlord's  statutory  lien,  purchases 
from  the  tenant  the  crops  grown  on  the  rented  hinds,  and  removes 
or  converts  them,  whereby  the  lien  was  lost  or  destroyed.  Ih.  391. 

6.  Action  for  damages,  by  mortgagee  of  crops;  against  landlord  with 

prior  lien. — A  mortgagee  of  crops  grown  on  rented  lands  may 
maintain  a  special  action  on  the  case  against  the  landlord,  who, 
having  notice  of  the  mortgage,  seized  and  sold  the  entire  crop  un- 
der his  prior  lien  for  rent  and  advances,  the  proceeds  of  sale  ex- 
ceeding the  amount  of  his  claim ;  and  is  entitled  to  recover  the 
excess.     Hamilton  v.  Maas  &  Brother,  283. 

7.  Coujiicling  liens  for  rent,   advances,  and  under  mortgage  of  crops. 

The  landlord's  lien  for  rent  (Code,  §  3467)  is  superior  to  that  of  a 
mortgagee  of  the  crops,  though  the  mortgage  was  given  before  the 
beginning  of  the  year;  and  if  the  landlord  makes  advances  to  en- 
able his  tenant  to  raise  a  crop,  not  only  on  the  rented  lands,  but 
also  on  other  lands  owned  by  the  tenant  him'^elf,  taking  a'  crop- 
lien  note  and  mortgage  (Code,  ^§  3286-7),  the  lien  of  this  instru- 
ment is  superior  to  that  of  the  prior  mortgage,  if  the  latter  was 
given  only  for  an  antecedent  debt;  but  the  lien  of  the  mortgage 
must  prevail  at  law,  against  a  note  given  for  the  unpaid  purchase- 
money  of  land,  though  called  rent,  and  payable  in  cotton,  and 
assigned  to  the  landlord  of  the  maker.     lb.  283. 

8.  Estoppel  as  betv:een  landlord  and  tenant. — When  a  tenant  enters  into 

the  possession  on  the  faith  of  his  lease,  or,  being  in  posses.sion,  is 
permitted  to  remain  on  recognition  of  the  landlord's  title,  he  is 
estopped  from  setting  up  an  outstanding  title  in  defense  of  an 
action  by  his  landlord  during  tlie  continuance  of  his  estate. 
Caldwell  v.  Smith,  157. 

9.  Same. — A  tenant  can  not  dispute  the  title  of  the  landlord  under 

whom  he  entered,  while  still  holding  imder  him,  but  must  first 
surrender  the  possession  in  good  faith ;  it  is  not  enough  that  he 
left  the  possession  for  a  few  days,  without  notice  to  his  landlord, 
and  again  resumed  it  by  collusion  with  another  person.  Littleton 
.   V.  Clayton,  571. 

10.  Same. — Actual  prior  possession  by   plaintiff  is    necessary   to  the 

maintenance  of  an  action  for  unlawful  detainer;  yet,  where  the 
action  is  brought  by  a  landlord,  against  his  tenant  holding  over, 
the  defendant  is  estopped  from  disputing  the  fact  of  such  prior 
possession  by  plaintiff.     King  v.  Boiling,  594. 

11.  Same. — The  uninterrupted  occupation  of  the  premises  by  defendant 

for  three  years  before  the  commencement  of  the  action,  his  estate 
not  being  determined,  is  a  bar  to  the  action  (Code,  §  3705) ;  but  a 
tenant  holding  over  can  not  set  up  such  three  years  possession  as 
a  bar,  when  he  has  paid,  or  promised  to  pay  rent,  during  that 
period.     Ih.  594. 

LARCENY.     See  Criminal  Law,  72-3. 

LICENSE.     See  Criminal  Law,  83-4. 

LIEN.    See  Judgments  and  Decrees. 

LIMITATIONS,  STATUTE  OF. 

1.  Admission  of  suh!<isting  debt;  effect  in  avoiding  har  of  statutes  of  non- 
claim  and  limitations. — An  admission  that  a  claim  is  a  subsisting 
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debt,  necessarily  implies  its  due  presentment,  whicli  would  avoid 
the  bar  of  the  statute  of  non-claim  ;  but  not  of  the  statute  of  lim- 
itations (Cotle,  §  3240),  which  refjuires  a  partial  pa\-ment  before 
the  bar  is  coniplete,  or  an  unconditional  prtjmise  in  writing  signed 
by  the  party  to  be  charged  thereby.     Grimhall  v.  Mamtin,  .i.55. 

2.  Snhsef/uent  jtxomise  to  paij  lUbt  already  barred. — A  debt  which  is 

barred  by  tlie  statute  of  limitations,  is  a  sufficient  consi«leration  to 
support  a  subsequent  promise  to  pay  it,  if  such  promise  is  ex- 
pressed as  required  by  the  statute;  and  a  debt  of  the  ancestor, 
which  is  a  charge  on  his  lands,  though  barred  by  the  statute  of 
limitations,  will  support  asub8e<iuent  promise  to  pay  by  the  heirs 
or  devisees.     Ih.  .553. 

3.  Statute  of  limitationn  infnror  of  fraudulent  grantee. — The  limitation 

in  favor  of  a  fraudulent  grantee  of  land,  against  creditors  of  his 
grantor,  is  ten  years ;  and  in  cases  of  fraud,  the  creditor  is  allowed 
an  additional  period  of  one  year  after  the  discovery  of  the  fraud 
(Code,  (j  3242) ;  but  this  is  not  an  exception  restricting  the  general 
limitation  to  one  year.     Proskaiier  r.  People's  Sanngg  Bank,  S57. 

MORTGAGE. 

1.  Mortgage,  or  conditional  sale  ;  construction  of  conveyance. — An  in- 

strument can  not  operate  as  a  mortgage,  and  at  the  same  time  as 
a  conditional  sale ;  and  when  it  contains  repugnant  provisions, 
rendering  its  character  doubtful,  it  will  l)e  construed  as  a  mortgage 
rather  than  as  a  conditional  sale.  Rapier  v.  Gulf  City  Pajwr  Co., 
126. 

2.  Same. — The  existence  of  a  debt,  which  had  been  reduced  to  judg- 

ment, and  the  preservation  of  which,  with  its  execution  lien  on 
the  pro j>erty  conveyed,  is  expressly  provided  for  in  the  instrument, 
with  the  right  to  levy  on  any  other  property  of  the  debtor,  if  the 
debt  is  not  paid  in  installments  as  specified,  stamps  the  character 
of  the  instnnnent  as  a  mortgage,  although  it  is  called  a  "  bill  of 
sale,"  and  although  it  declares  that  the  grantee  "becomes  in  all 
things  the  absolute  owner  of  said  property,  the  said  party  of  the 
first  part  having  only  the  right  to  re-purchase  the  said  property 
upon  the  consideration  and  conditions  named."    lb.  126. 

3.  Usury  in  mortgage  ;  stipulations  construed. — A  provision  in  a  mort- 

gage for  the  payment  of  $2,500  within  thirty  days,  "  and  securing 
to  be  paid  "  in  installments,  "  as  hereinafter  stated,  all  debts  that 
may  at  the  time  be  due  to  said  party  of  the  second  part  from  the 
party  of  the  first  part,  with  the  interest  thereon,  and  all  reasona- 
ble costs,  charges,  fees  and  expenses,"  does  not,  per  se,  render  the 
mortgage  usurious ;  the  stipulation  being  susceptible  of  the  con- 
struction, that  the  $2,500  was  to  be  a  partial  payment  on  the  debt, 
and  not  as  a  bonus  in  addition  to  it.     lb.  126. 

4.  Sdme. — The  mortgaged  property  consisting  of  a  newspaper  office, 

with  job-printing  office  attached,  which  liad  been  conducted  at  a 
loss  by  the  mortgagors,  the  mortgage  is  not  rendered  usurious  b\' 
a  stipulation  that  the  mortgagee  shall  not  be  liable  "  for  anv  profit 
or  revenue  he  may  derive  from  the  use  of  the  property."     tb.  126. 

5.  When  absolute  conveyance  u-ill  be  declared  mortgage,  and  therefore 

fraudulent  as  against  creditors. — A  conveyance  which,  though  ab- 
solute on  its  face,  was  intended  to  operate  only  as  a  mortgage,  or 
security  for  a  debt,  is  fraudulent  ana  void  as  against  the  creditors 
of  the  grantor ;  but  it  will  not  be  so  declared  at  their  instance, 
unless  the  evidence  is  clear  and  convincing,  since  the  law  never 
strives  to  force  conclusions  of  fraud.  Danner  Land  &  Lumber  Co. 
V.  Stoneicall  Ins.  Co.,  184. 

6.  Absolute  conveyance,  with  aubuquent  agreement  for  re-purcha$e ;  re» 
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tention  of  possession  by  vendor,  as  badge  of  fraud;  agreement  not  to 
record  deed. — A  conveyance  which  is  absolute  on  its  face  will  not 
be  declared  a  moitgage,  and  therefore  fraudulent  as  against  cred- 
itors, because  it  is  shown  that,  a  few  days  after  the  consummation 
of  tlie  transaction,  the  parties  entered  into  a  new  contract  in 
writing,  by  which  the  purcliaser  gave  the  vendor  a  right  to  re- 
purchase the  property  at  the  same  price ;  nor  will  the  transaction 
be  held  fraudulent,  because  the  vendor  remained  in  possession 
after  the  sale,  when  it  is  shown  that  this  was  under  an  agreement 
to  pay  rent ;  nor  because  the  grantee  agreed  to  withhold  the  deed 
from  record,  for  fear  of  injuring  the  credit  of  the  grantor,  but 
nevertheless  did  record  it  by  advice  of  his  attorney.     lb.  I84. 

7.  Equitable  mortgage  ;  tvriting  held  insufficient. — A  letter  addressed  to 

a  merchant,  in  these  words:  "lam  always  the  man  to  do  right. 
If  you  think  it  proper  to  put  the  guano  in  the  paper  that  Mr.  H.  has 
against  me  and  my  boys,  it  will  be  all  right  with  me,"  is  not  so  free 
from  ambiguity  as  to  authorize  the  court  to  construe  it  as  a  verbal 
mortgage  for  the  price  of  the  guano,  operating  in  prxsenti.  Knox 
V.  Wilson,  309. 

8.  Foreclosure  of  mortgage ;  money  decree  against  mortgagor. — On  the 

foreclosure  of  a  mortgage  in  equity,  a  personal  decree  may  be  ren- 
dered against  the  mortgagor  in  the  first  instance,  for  the  amount 
due  on  the  mortgage  debt,  as  ascertained  under  a  reference ; 
although  an  execution  can  not  be  issued  on  such  decree  (Code,  ^ 
3908),  until  after  the  mortgaged  property  has  been  sold  and  the 
sale  has  been  confirmed,  and  then  only  for  the  balance  remaining 
due.     McCall  v.  Rogers,  349. 

9.  Foreclosure  of  mortgage,  when  debt  is  payable  in  installments. — When 

the  mortgage  debt  is  payable  in  installments,  and  default  is  made 
in  the  payment  of  one  of  them,  the  mortgage  may  be  at  once  fore- 
closed, and  a  sale  of  the  property  decreed,  without  waiting  for  the 
maturity  of  the  other  installments ;  unless  this  construction  is  re- 
pelled, expressly  or  by  implication,  by  the  terms  of  the  instru- 
ment itself,  which  is  to  be  construed  most  strongly  against  the 
mortgagor.     Johnson  v.  Buckhaults,  276. 

10.  Same  ;  construction  of  mortgage. — Where  the  mortgage  debt  is  evi- 

denced by  a  written  instrument  in  the  form  of  a  promissory  note, 
by  which  the  mortgagors  promise  to  pay  and  deliver  twenty-four 
bales  of  cotton ,  in  three  annual  installments  of  eight  bales  each  ;  and 
the  mortgage  is  conditioned,  "  that  if  we  [they]  pay  the  said  note 
on  or  before  it  becomes  due,"  with  cost  of  recording,  "then  this 
conveyance  to  be  void;  but,  if  we  [they]  fail  to  pay  said  sum 
when  due,  then  said  B.,  his  agents  or  assigns,  are  authorized  to 
take  possession  of  any  or  all  of  said  property,  and  sell  the  same  at 
public  outcry  for  cash,"  after  giving  notice  as  prescribed,  "  and 
out  of  the  proceeds  of  such  sale  to  pay,  first,  the  costs  and  ex- 
penses, and  all  costs  of  collecting;  second,  the  amount,  with  in- 
terest, that  may  be  due  on  the  debt  above  mentioned,  and  the 
residue,  if  any,  to  the  undersigned,"  mortgagors;  the  mortgage 
may  be  foreclosed,  on  default  being  made  in  the  payment  and  de- 
livery of  the  first  installment  of  cotton,  although  the  other  install- 
ments are  not  due.     lb.  276. 

11.  Application  of  proceeds  of  sale  of  mortgaged  property . — When  mort- 

gaged property  is  sold  under  the  mortgage,  the  mortgagee  must 
apply  the  proceeds  of  sale  to  the  payment  of  the  mortgage  debt, 
without  any  special  directions  from  the  mortgagor ;  and  he  can  not 
apply  the  money  to  another  debt,  without  the  consent  of  the  mort- 
gagor.    Johnson  v.  Thomas,  367. 

12.  Set-off  in  equity  against  mortgage  debt. — When  the  mortgagee  files 

a  bul  to  foreclose,  the  mortgagor  may  set  up  any  defense,  except 
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the  statute  of  limitations,  which  would  be  available  at  law  in  an 
action  on  the  debt;  and  hence  he  may,  in  extinguishment  or  re- 
duction of  the  mortgage  debt,  set  off  any  other  debt  or  demand 
which  would  be  available  at  law  ;  but,  when  the  bill  is  filed  by  the 
mortgagor  himself,  seeking  to  enjoin  a  sale  of  the  property  uncler  a 
power  in  the  mortgage,  he  mu^t  show  some  other  ground  for  etjui- 
table  interference,  before  he  can  establish  as  a  set-off  an  inde- 
liendent  debt  or  demand,  for  which  he  has  an  adequate  remedy  at 
law.     Knight  v.  Drane,  S71. 

13.  8ale  by  mortgagee,  not  pursuant  to  power  ;  rights  of  assignee. — A  sale 

of  the  lands  by  the  mortgagee,  not  in  pursuance  of  the  power 
contained  in  the  mortgage,  is  not  a  valid  foreclosure,  but  operates 
only  as  an  equitable  assignment  of  the  mortgage  ;  and  the  assignee 
(or  purchaser)  acquires  thereby  no  highci  rights  than  the  mort- 
gagee himself  possessed.     Sawyers  v.  Baker,  461. 

14.  Proof  of  mortgage,  where  mortgagor  and  attesting  witnesses  sign  by 

mark  only. — When  a  mortgage  of  personalty  is  signed  by  the  mort- 
gagor by  mark  only,  and  each  of  the  subscribing  witnesses  signs  by 
mark  only,  and  neither  of  them  is  able  to  identify  the  paper  or 
any  of  the  marks,  the  execution  of  the  instrument  may  be  proved 
by  the  testimony  of  the  mortgagee  himself,  or  of  any  other  person 
who  saw  the  maker  execute  it ;  and  it  may  be  admitted  as  evi- 
dence on  such  proof,  without  more.    Jones  v.  Hough.  4S7 . 

15.  Whether  conveyance  is  mortgage  or  crop-lien  for  advances. — An  in- 

strument conveying  the  crops  to  be  grown  during  the  year,  in  form 
declaring  a  statutory  lien  for  advances  made  and  to  be  made 
(Code,  H  3286-7),  is  effective  only  as  a  mortgage,  on  proof  that  it 
was  given  to  secure  an  antecedent  debt,  and  that  no  advances  were 
in  fact  made  on  the  faith  of  it.     Hamilton  v.  Maas  &  Brother,  28S. 

16.  Description  of  personal  property  conveyed. — A  mortgage  which  con- 

veys "all  of  the  crops  of  corn,  cotton  and  cotton-seed,  and  crops 
of  every  other  name  and  description,  to  be  grown  this  year  in  said 
county,"  is  not  void  for  uncertainty,  but  is  valid  and  operative  to 
convey  all  the  crops  grown  in  said  county  by  the  grantor  or  mort- 
gagor.'   lb.  £83. 

17.  Validity  of  mortgage,  as  against  prior  judgment. — As  against  a  judg- 

ment, which  is  evidence  of  an  indebtedness  from  the  date  of  its 
rendition,  a  mortgage  subsequently  executed  by  the  debtor,  in  the 
absence  of  proof  of  its  consideration,  must  be  adjudged  voluntary, 
and  constructively  fraudulent ;  but,  as  between  the  parties,  the 
mortgage  is  valid,  and  confers  on  the  mortgagee  a  title  on  which 
he  may  maintain  an  action  against  any  one  who  does  not  connect 
himself  with  the  judgment.     Street  v.  McClerkin,  580. 

18.  Mortgage  construed  as  intended  for  indemnity  of  surety,  and  enuring 

to  benefit  of  creditor. — A  mortgage,  executed  by  a  guardian  to  the 
surety  on  his  official  bond,  conditioned  that' he  shall  manage 
said  guardianship  in  the  terms  of  the  law,"  and,  if  he  "fails  to 
comply  with  the  terms  of  the  law  in  the  said  guardianship,  and 
cause  loss  by  the  said"  surety,  authorizing  him  to  sell,  and  to 
apply  the  proceeds  to  the  "  payment  of  said  loss,"  enures  to  the 
benefit  of  the  ward,  and  may  be  enforce<l  by  him,  on  failure  of  the 
guardian  to  pay  the  amount'  adjudged  against  him  on  final  settle- 
ment of  his  accounts.     Daniel  v.  Hunt,  567. 

19.  Foreclosure  of  mortgage;  what  defenses  are  available. — Against  a  bill 

to  enforce  or  foreclose  a  mortgage,  any  defense  may  be  set  up 
which  would  be  available  at  law,  in  an  action  on  the  secured  debt, 
except  the  statute  of  limitations.     Grimball  v.  }fastin,  653. 

20.  Same;  want  of  consideration  as  defense,  and  hotr  taken. — When  a 

want  of  consideration  is  shown  by  the  averments  of  the  bill,  or 
by  the  recitals  of  the  mortgage,  which  is  made  an  exhibit  to  the 
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bill,  the  defense  may  be  taken  by  demurrer,  or  by  motion  to  dis- 
miss f&r  want  of  equity ;  but,  in  other  cases,  it  must  be  taken  by 
plea  or  answer ;  and  the  recitals  of  the  mortgage,  as  to  the  con- 
sideration, may  be  contradicted  by  parol  evidence.     lb.  553. 

21.  Consi deration  of  mortgage  ;  sufficiency  of  recitals,  on  demurrer. — A 

recital  of  "  ten  dollars  in  hand  paid,"  as  the  consideration  of  a 
mortgage,  is  sufficient  to  sustain  it  on  demurrer  for  want  of  con- 
sideration, in  the  absence  of  all  other  evidence.     lb.  553. 

22.  Plea  of  tender  by  mortgagor,  to  purchaser  at  mortgage  sale. — A  plea  of 

tender,  not  accompanied  with  the  payment  of  the  money  to  the 
clerk  of  the  court,  is  demurraV)le  (Code,  §  2997) ;  and  this  provi- 
sion applies  to  a  plea  of  tender  interposed  by  the  mortgagor  in 
defense  of  an  action  by  the  purchaser  at  a  sale  under  the  mortgage, 
although  it  is  declared  by  another  statute  (§  2879)  that  the  tender 
"has  the  effect  to  re-invest  him  with  the  title."  Caldwell  v. 
Smith,  157. 

23.  Tender  in  bill  to  redeem. — In  a  bill  to  redeem  under  a  mortgage,  it  is 

always  necessary  to  tender  the  amount  due,  unless  it  is  averred 
that  nothing  is  in  fact  due ;  and  the  only  safe  plan  is  to  tender 
what  may  be  found  due,  even  when  averring  that  nothing  is  due. 
Tatum  Bros.  v.  Walker,  563^. 

24.  Filing  bill  in  double  aspect,  asking  cancellation  of  mortgage,  or  re- 

demption under  it.-r-A.  bill  can  not  pray  to  have  a  mortgage  set 
aside  and  cancelled,  as  inoperative  and  void,  or,  in  the  alternative, 
for  an  account  and  redemption  under  it;  and  if  the  original  bill 
prays  the  former  relief  only,  an  amendment  asking  the  other,  in 
the  alternative,  can  not  be  allowed.     lb.  563. 

25.  Bill  fitr  redemption  under  mortgage  ;  who  may  file. — No  person  can 

come  into  a  court  of  equity  for  a  redemption  of  a  mortgage,  but 
one  who  is  entitled  to  the  legal  estate  of  the  mortgagor,  or  claims 
a  subsisting  interest  under  him;  and  where  the  husband,  as 
trustee,  joins  with  his  wife  in  a  mortgage  of  her  lands,  an  assignee 
or  purchaser  from  him  can  not  maintain  a  bill  to  redeem.  Holden 
V.  Rison  <k  Co.,  515. 

26.  Decree  in  chancery  for  sale  of  lands,  "subject  to  mortgages." — In  a 

suit  by  judgment  creditors  of  the  husband,  seeking  to  set  aside  as 
fraudulent  a  conveyance  of  lands  to  the  wife,  and  to  subject  the 
land  by  sale  to  the  satisfaction  of  their  judgments;  subsequent 
mortgagees  of  the  husband  and  wife  having  intervened,  asserting 
their  rights,  and  claiming  protection  as  purchasers  for  valuable 
consideration  without  notice ;  held,  that  a  decree  in  favor  of  the 
complainants,  ordering  the  lands  to  be  sold  "subject  to  the  said 
mortgages,"  was  a  recognition  and  determination  of  the  validity 
of  the  mortgages,  and  estopped  the  complainants  from  assailing 
their  validity,  in  a  subsequent  suit  seeking  to  redeem  from  the 
purchasers  at  the  sale  under  the  decree,  who  afterwards  succeeded 
by  purchase  to  the  rights  of  the  mortgagees.     lb.  515. 

27.  Redemption  of  real  estate;  what  are  "  lawful  charges;"  sale  under 

power  in  mortgage. — If,  in  such  case,  the  mortgages  had  not  been 
foreclosed,  at  the  time  the  decree  ordering  the  sale  was  rendered, 
by  a  sale  under  the  powers  therein  contained,  their  validity  being 
thus  recognized  by  the  decree, they  constituted  a  "lawful charge  " 
on  the  property,  which  the  judgment  creditors,  seeking  to  redeem, 
were  required  to  pay  or  tender ;  and  if  they  had  been  thus  fore- 
closed, whereby  the  equity  of  redemption  w^as  cut  off,  and  only  a 
statutory  right  of  redemption  remained  in  the  mortgagor,  the  pur- 
chasers at  the  sale  under  the  decree  acquired  nothing  which  could 
be  redeemed  by  a  judgment  creditor.     Ih.  515. 

28.  Protection  to  mortgagee,  as  bona  fide  purchaser. — A  mortgagee  of 

property  purchased  with  trust  funds,  if  he  had  no  notice  of  that 
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fact,  and  is  a  bona  fitk  i)urchasi'r  for  value,  is  entitled  to  protec- 
tion against  the  implied  trimt  arising  from  such  investment  of  the 
trust  funds ;  ])ut,  if  the  debt  secured  by  the  mortgage  is  Uiinted 
with  usury,  he  is  not  a  bona  fide  purchaser  for  valuable  considera- 
tion.    AfcCall  V.  Rogers,  S4iK 

29.  Same. — When  the  heirs  and  distributees  of  an  intestate's  estate 

voluntarily  make  an  agreement  among  themselves  for  a  division 
of  the  hinds,  each  executing  to  the  admini.stratrix  his  note  for  the 
agreed  value  of  the  land  aIlotte<l  to  him,  to  be  paid  and  adjusted 
on  final  settlement  of  the  estate,  liens  being  retained  and  declared 
on  each  one's  portion  for  his  indebtedness;  although  the  agree- 
ment is  not  recorded,  tiie  administratrix  may  enforce  a  vendor's 
lien  against  one  [X)rtion  of  the  land,  as  against  a  mortgagee  of  the 
heir  to  whom  it  was  allotteil,  to  the  extent  of  the  interest  sw<juired 
by  him  under  the  agreement;  but,  as  to  the  interest  therem  in- 
herited by  the  mortgagor,  the  mortgagee  may  claim  protection  as 
a  purchaser  without  notice,  if  he  is  also  a  purchaser  for  value. 
Jones  A:  DePras  v.  Robinson,  4i)i). 

30.  Same. — A  mortgage,  when  given  only  to  secure  an  antecedent  debt, 

does  not  entitle  the  mortgagee  to  protection  in  equity  as  a  pur- 
chaser for  valuable  consideration ;  but,  when  given  to  secure  a 
debt  contemporaneously  contracted,  or  in  consideration  of  the  ex- 
tension of  an  antecedent  debt,  this  makes  a  valuable  consideration, 
and  entitles  the  mortgagee  to  such  protection.     lb.  J^i9. 

31.  Same. — If  the  lands  assigne*!  to  the  husband,  by  the  deed  of  parti- 

tion, are  afterwards  mortgaged  by  him  an(l  his  wife,  as  securitv 
for  his  debt,  the  mortgagee  can  not  claim  protection  as  a  bona  ride 
purchaser  without  notice,  on  account  of  the  deed  of  partition,  out 
18  charged  with  notice  of  all  the  iacta  shown  by  the  records  of  the 
Probate  Court,  relative  to  the  purchase  by  the  wife  at  an  admin- 
istrator's sale,  which  is  mentioned  in  the  deed.  Harden  t>.  Darwin 
<fc  Pulley,  473. 

NAVIGABLE  STREAMS. 

1.  What  streams  are  navigable. — A  river  or  stream  above  tide- water  is, 

prima  facie,  private,  and  not  subject  to  the  pulUic  right  of  floating 
or  rafting  timber;  but  it  will  be  held  navigable,  or  subject  to  the 
public  right  of  user,  on  proof  that  it  has,  in  its  natural  state,  suf- 
ficient depth  and  width  to  be  used  for  the  transportation  of  timber 
or  logs,  or  the  products  of  the  forest,  the  mines,  or  the  tillage  of 
the  country  along  its  banks,  to  market ;  not  necessarily  at  all 
seasons  of  the  year,  but  periodicallv,  and  for  a  time  long  enough 
at  each  period  to  make  it  susceptible  of  beneficial  use  to  the  pub- 
lic.    Lewis  V.  Lee  County,  190. 

2.  Same. — Under  the  tests  and  rules  established  by  the  former  decis- 

ions of  this  court  and  other  authorities.  Pea  River  in  Coffee  county 
can  not  be  considered  a  navigable  stream,  when  the  evidence  only 
shows  that  it  is  "a  stream  upon  which  logs  could  be  floated  only 
at  high  water,  or  during  a  freshet,  bv  the  public  generally,  to  Pen- 
sacola,  Florida,  where  it  was  generally  marketed  "    lb.  190. 

NEGLIGENCE. 

\.  Injuries  caused  by  traps  and  pitfalls;  liability  of  owner  for  dantages. 
All  persons,  whether  natural  or  artificial,  who  own  lamls  on  which 
the  public  is  invited,  exj)ressly  or  implietlly,  to  enter,  are  lx)und 
to  keep  such  lands  free  from  traps  and  pitfalls,  and  are  liable  in 
damages  at  the  suit  of  any  person  injured  by  the  neglect  of  this 
duty;  but  the  principle' does  not  extend  to  places  which  are 
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strictly  private,  or  to  which  the  public  is  neither  invited  nor  ex- 
])ected  to  go.     M.  &  E.  RoAlway  Co.  v.  Thompson,  44S. 

2.  Same,  as  applied  to  railroad  companies. — All  the  property  of  a  rail- 

road company,  including  its  depots  and  adjacent  yards  and 
grounds,  is  its  private  property,  on  which  no  one  is  invited,  or  can 
claim  a  right  to  enter,  e5ccept  those  persons  who  have  business 
with  the  railroad  ;  which  class  embraces,  not  only  passengers,  but 
protectors  and  friends  attendant  on  their  departure,  or  awaiting 
their  arrival.     I  b.  448. 

3.  Same. — To  the  class  of  persons  thus  having  business,  the  railroad 

company  is  under  obligation  to  keep  in  safe  condition  all  parts  of 
its  platforms,  with  the  approaches  thereto,  to  which  the  public  do, 
or  would  naturally  resort,  and  all  portions  of  the  station-grounds 
reasonably  near  to  the  platform,  where  passengers  would  be  likely 
to  go,  and  to  provide  safe  waiting-rooms,  and  to  keep  the  depot 
and  platform  well  lighted  at  night ;  but,  to  the  public  at  large,  the 
company  owes  "nothing  beyond  the  observance  of  the  duties  of 
good  neighborhood,"  which  includes  "the  universal  duty  of  doing 
no  willful  or  wanton  injury,  and  of  not  erecting  or  continuing,  on 
or  near  its  platform  or  approaches,  to  which  the  public  may  be  ex- 
pected to  go,  any  nuisance,  trap,  or  pitfall,  from  which  personal 
injury  is  likely  to  ensue."     Ih.  448. 

4.  Liability  of  owners  and  lessees  of  railroad. — The  building  in  the  city 

of  Montgomery  known  as  the  "Union  Depot,"  with  the  yard  or 
grounds  annexed,  is  the  property  of  the  two  railroad  companies 
known  as  the  South  and  North  Alabama,  and  the  Louisville  and 
Nashville ;  but  the  Montgomery  and  Eufaula  railroad  company, 
having  acquired  l)y  lease,  at  a  stipulated  rent,  the  right  to  use  the 
property  in  common  with  them,  for  the  arrival  and  departure  of 
its  trains,  with  the  use  of  its  waiting  rooms,  ticket-offices,  baggage- 
room,  &c.,  is  liable  to  passengers  and  the  public  generally,  in  rela- 
tion to  the  property,  as  if  it  were  the  owner  in  fee.     lb.  448. 

5.  Contributory  negligence  as  defense. — To  an  action  against  a  railroad 

company,  to  recover  damages  on  account  of  personal  injuries  sus- 
tained from  a  neglect  of  this  duty  [to  keep  its  depot  grounds  and 
approaches  in  safe  conditionl,  contributory  negligence  on  the  part 
of  the  plaintiff  himself  is  a  complete  defense.     lb.  448. 

6.  Application  of  these  principles  to  case  at  bar. — The  plaintiff  in  this 

case  came  to  Montgomery  on  the  Montgomery  and  Eufaula  rail- 
road, and,  on  alighting  from  the  train  at  the  Union  Depot,  desiring 
to  find  a  privy,  made  inquiry  of  a  stranger,  who  pointed  in  the  di- 
rection of  a  privy  erected  on  the  bank  of  the  river,  at  the  further 
end  of  the  platform,  about  fifty  yards  from  the  depot ;  and  in  try- 
ing to  find  it,  he  wandered  beyond  it  in  the  dark,  fell  down  the 
steep  bluff,  and  sustained  serious  injuries.  The  railroad  platform 
was  well  lighted,  and  extended  from  the  depot  to  the  river;  but 
there  was  no  light  at  the  privy,  and  a  house  intervened  between  it 
and  the  lights  on  the  platform.  Held,  on  these  facts,  that  the 
plaintiff  had  no  cause  of  action  against  the  railroad  companies  who 
owned  the  property,  as  to  them  being  a  mere  stranger ;  and  that 
he  could  not  recover  against  the  Montgomery  and  Eufaula  corpor- 
ation, lessees  of  the  property,  because,  being  acquainted  with  the 
locality,  he  was  guilty  of  contributory  negligence  in  attempting  to 
find  the  privy  without  further  inquiry.     lb.  448. 

7.  Liability  of  railroad  company,  for  injuries  to  persons  or  property  by 

negligence;  burden  of  proof. — The  liability  of  a  railroad  company 
for  damages  resulting  from  a  failure  to  comply  with  statutory  re- 
quirements, or  from  other  negligence,  whether  to  persons,  or  to 
stock  or  other  property,  is  the  same  (Code,  §§  1699,  1700) ;  but, 
where  the  injury  is  to  stock  or  other  property,  the  onus  of  show- 
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ing  a  compliance  with  the  statutory  requirements  is  imposed  on 
the  railroad  company,  and  witliout  this  proof  it  does  not  relieve 
itself  of  the  iniptitation  of  neligence ;  hut  the  statute  does  not  ex- 
ten<l  this  rule  to  actions  for  personal  injuries.  Clements  v.  Rail- 
road Co.,  53S. 

8.  Contribulonj  negliffence  an  defense. — The  court  does  not  assent  to  the 

proposition,  that  contributory  negligence  on  the  part  of  the  {>lain- 
tifF,  though  proximate,  is  no  defense  to  the  action,  if  the  railroad 
company  was  guilty  of  negligence,  or  omission  of  duty,  which 
aided  in  bringing  about  the  injury.    lb.  533. 

9.  Liability  of  railroad  company,  for  injuries  to  stock;  statutory  provut- 

ions. — The  statutory  provisions  prescribing  certain  duties  to  be 
performed  by  railroad  engineers  "on  perceiving  an  obstruction  on 
the  track  of  the  road,"  making  the  railroad  company  liable  for  all 
damages  to  jjersoiip,  stock  or  other  property,  resulting  from  a  fail- 
ure to  comply  with  the.se  requirements,  and  imposing  on  it,  in  an 
action  for  daiUHges,  the  onus  of  proving  compliance  (Code,  §§  1699, 
1700),  only  apply  when  there  is  an  obstruction  on  the  track  of  the 
road,  against  which  the  engine  or  train,  running  its  proper  course 
and  direction,  may  strike,  and  it  is  perceived  by  the  engineer;  nor 
do  the  statutory  duty  and  liability  arise,  when  an  animal  suddenly 
springs  on  the  track  in  front  of  the  engine,  in  such  close  proximity 
that  human  appliances  can  not  avoid  a  collision.  Railroad  Co.  v. 
Bayliss,  429. 

10.  Same,  at  common  lair. — As  to  an  animal  running  by  the  side  of  the 

track,  though  on  the  railroad's  right  of  way,  the  duties  of  the  en- 
gineer and  the  liability  of  the  company  for  damages  are  to  be  de- 
termined by  the  principles  of  the  common  law,  which  require  that 
the  engineer  should  use  the  same  care  and  diligence  which  a  care- 
ful and  prudent  man,  handling  agencies  of  similar  hazard  and 
power,  would  use  in  the  management  of  his  own  business ;  and 
the  rule  is  the  same,  whether  the  animal  is  seen  by  the  engineer, 
or  is  not  seen  because  of  his  failure  to  observe  proper  watchful- 
ness, so  far  as  consistent  with  the  performance  of  other  duties 
equally  imperative.     Ih.  429. 

11.  Averment  of  negligence. — If  the  complaint  alleges  that  three  of  the 

plaintiff's  cattle,  particularly  describing  them,  "were  killed,  and 
the  other  was  injure<l  or  damaged  to  the  value  of  ten  dollars,  by 
the  negligence  of  the  defendant  in  running  a  train  of  cars  and  loco- 
motives on  said  railroad,  and  thus  became  wholly  lost  to  plaintiff;" 
this  is  a  sufficient  averment  that  the  injury  was  caused  by  the 
negligence  of  the  defendant.     Railroad  Co.  v.  Carloss,  44S. 

NEW  TRIAL. 

1.  Refusal  not  revisable. — The  refusal  of  a  new  trial  is  not  revisable 
by  Ibis  court,  on  error  or  appeal.     Beduell  v.  Bedwell,  .587. 

NON-CLAIM. 

1.  Non-claim  as  defense;  averment  of  presentment. — When  the  bill  seeks 

to  enforce  against  a  decedent's  estate  a  claim  which  is,  prima  facie, 
within  the  bar  of  the  statute  of  non-claim  (Code,  ^  2597),  and  fails 
to  aver  the  due  presentment  of  the  claim,  or  facts  excepting  it 
from  the  operation  of  the  statute,  it  is  subject  to  demurrer ;  and 
an  averment  of  an  admission  bv  the  personal  representative,  of 
such  presentment,  is  not  the  equivalent  of  an  averment  of  the  fact 
itself.     Grimball  v.  Mastin,  55S. 

2.  Same. — When  the  purpose  of  the  bill  is  to  enforce,  not  the  original 

debt  or  claim  against  the  decedent's  estate,  but  a  subsequent 
promise  by  the  heirs  or  devisees,  founded  on  a  valid  claim  against 
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their  ancestor,  and  a  lien  created  by  them  for  its  payment  or  per- 
formance, the  bar  of  the  statute  oi'  non-claim  comes  collaterally 
in  question,  as  affecting  the  consideration  of  the  subsequent 
promise,  and  it  is  not  necessary  that  the  bill  should  aver  present- 
ment, lb.  553. 
3.  Snme.^A  creditor,  having  I'ecovered  separate  judgments  against 
the  principal  debtor  and  his  surety,  and  seeking  by  bill  in  equity 
to  subject  to  the  satisfaction  of  the  judgment  against  the  surety  a 
tract  of  land  to  which  he  had  the  legal  title  when  the  debt  was 
contracted,  but  which,  in  fraud  of  his  creditors,  he  afterwards  con- 
veyed to  his  principal ;  the  bill  is  not  multifarious  because  the 
heirs  of  the  deceased  principal  are  made  parties,  the  legal  title 
being  vested  in  them,  and  no  relief  being  prayed  as  to  the  judg- 
ment against  their  ancestor ;  nor  can  they  set  up  the  statute  of 
non-claim  as  a  defense,  because  that  judgment  has  not  been  duly 
presented  as  a  claim  against  his  estate,  within  eighteen  months 
after  the  grant  of  letters  of  administration,  or  nine  months  after 
the  declaration  of  insolvency.    Lark'm  v.  Mead,  4S5. 

PARTITION.     See  Chancery,  26-29. 
PARTNERSHIP. 

1.  Rights  of  surviving  partner. — The  death  of  one  partner  invests  the 

survivor  with  the  exclusive  right  of  possession  and  management 
of  the  whole  partnership  business  and  property,  including  choses 
in  action  as  well  as  choses  in  possession;  but  he  holds  in  trust  for 
all  persons  interested  in  the  partnership — the  creditors  of  the  firm, 
and  the  representatives  of  the  deceased,  as  well  as  for  himself — 
and  his  duty  is  to  settle  and  close  the  concern,  without  unneces- 
sary delay,  in  the  best  manner  for  all  parties  interested.  Davis  v. 
Sotvell  (.{:  Co.,  262. 

2.  Same. — Where  there  are  two  surviving  partners,  this  right  and  this 

duty  devolve  equally  upon  both ;  and  a  delivery  or  payment  to 
either  is  a  discharge  from  all  liability  or  obligation  to  the  other. 
Ih.  262. 

3.  Same. — If  the  partnership  had  entered  into  an  executory  contract, 

which  was  only  partially  performed  at  the  death  of  the  deceased, 
his  death  does  not  absolve  either  party  from  performance,  in  the 
absence  of  an  express  stipulation  to  that  effect ;  and  the  existence 
of  the  partnership,  with  its  active  functions,  to  be  exercised  by 
the  survivor,  is  continued  until  the  contract  has  been  fully  per- 
formed. Ih.  262. 
3.  Remedies,  legal  and  equitable,  of  surviving  partner. — The  partnership 
having  entered  into  a  contract  with  the  deceased  partner  while 
living,  for  the  sale  to  him  of  a  large  quantity  of  lumber,  in  the 
manufacture  of  w-hich  the  partnership  was  engaged,  »to  be  de- 
livered during  a  period  of  several  months,  as  required  to  fill  his 
private  contract  with  an  exporting  company;  and,  on  the  destruc- 
tion of  the  mills  of  the  partnership  by  fire,  after  the  death  of  the 
deceased  partner,  the  survivor  having' contracted  with  the  owners 
of  another  mill  for  the  manufacture  and  delivery  of  the  lumber 
necessary  to  complete  the  contract ;  if  such  sub-contractors  fail  or 
refuse  to  deliver  the  lumber  as  stipulated,  the  survivor  may  main- 
tain an  action  against  them  for  the  breach ;  if,  ignoring  his  rights, 
they  deliver  the  lumber  to  the  executor  of  the  deceased  partner, 
the  possession  of  the  latter  would  be  wrongful,  and  he  would  be 
liable  personally  to  the  surviving  partner  for  any  disposition  he 
might  make  of  the  lumber;  and  if  he  applied  it  in  part  perform- 
ance of  his  testator's  contract  with  the  exporting  companv,  the 
surviving  partner  might  maintain  an  action  against  the  estate  of 
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the  deceased,  as  for  goods  sold  and  delivered.  Hence,  having 
these  remedies  at  law,  the  surviving  ]>artner  can  not  maintain  a 
bill  in  chancery  on  these  facts,  without  averring  other  facts  which 
show  the  necessity  for  equitable  interference.     lb.  H62. 

PAYMENT. 

1.  Payment  of  bill  as  between  drawer  and  discounting  bank. — When  a 

bank  has  discounted  a  bill  of  exchange  for  the  drawer,  and  still 
retains  the  ownership  and  control  of  it,  an  acceptance  of  a  convey- 
ance of  property  from  the  drawer,  in  absolute  discharge  of  his  lia- 
bility, extinguishes  the  bill  as  a  legal  liability.  Williams,  Deacon 
tt  Co.  V.Jones,  294. 

2.  Wrongful  payment,  and  ratification  thereof. — If  the  drawer  of  tlie 

bill,  having  notice  of  the  fact  that  the  discounting  bank  has  trans- 
ferred it  for  collection  to  its  business  corresjxjiident,  and  that  the 
latter  has  acquired  a  iien  by  advancing  money  on  the  faith  of  it 
before  maturity,  pays  the  bill  to  the  di.scounting  bank,  the  pay- 
ment is  wrongfully  made,  and  wrongfully  accepted,  and  does  not 
discharge  the  drawer  from  liability  to  the  bank  or  person  having 
the  lien,  unless  ratified ;  and  if  the  payment  was  made  in  prop- 
erty, which  remains  in  specie,  the  discounting  bank  holds  such 
property  in  trust  for  its  correspondent,  if  the  latter  elects  to  ratify 
the  payment.  lb.  ^f^. 
.3.  Same;  election. — When  a  party  has  a  right  to  elect  whether  he  will 
ratify  or  disaffirm  a  wrongful  payment,  he  must  either  ratify  or 
disaffirm  it  as  an  entirety:  he  can  not,  wliile  suing  the  original 
debtor,  maintain  an  action  against  the  person  to  whom  the  money 
was  paid,  or  fasten  a  trust  on  the  proi)erty  received  by  him  in 
payment;  though,  if  the  property  was  merely  ret:eive<l  as  collat- 
eral security  for  the  debt,  he  may  pursue  it  in  e<iuity,  and  at  the 
same  time  maintain  an  action  at  law  against  the  <lebtor.     lb.  ^94. 

4.  Application   of  payment.'*. — When   a  deWir  owes  several  distinct 

debts  to  one  creditor,  and  makes  a  general  j)ayment,  not  directing 
how  it  shall  l)e  applied,  the  creditor  may  apply  it  as  he  pleases, 
and  notice  of  the  application  to  the  debtor  is  not  neces.sary ;  but 
the  creditor  must  exercise  this  right  ante  litem  motam,  or  before 
any  controversy  about  it  has  arisen.     Johnson  r.  Thomas,  3G7. 

5.  iSame. — When  an  application  of  the  payment  has  been  once  right- 

fully made,  it  can  not  be  changed  without  the  consent  of  l)oth 
parties;  and  when  it  is  made  by  the  creditor,  he  having  the  right 
of  election,  it  becomes  irrevocable  by  him  alone  when  he  com- 
municates the  fact  to  the  debtor.     lb.  307. 

6.  Application  of  proceeds  of  sale  of  mortgaged  property. — When  mort- 

gaged pro|)erty  is  sold  under  the  mortgage,  the  mortgagee  must 
apply  the  proceeds  of  sale  to  the  payment  of  the  mortgage  debt, 
without  any  special  directions  from  the  mortgagor ;  and  he  can 
not  apply  the  money  to  another  debt,  without  the  consent  of  the 
mortgagor.     lb.  367. 

7.  Payment  of  judgment  to  justice. — The  payment  of  t^e  jtidgment  by 

the  defendant  to  the  justice  of  the  peace,  without  an  acceptance  of 
the  money  by  the  plaintiff,  does  not  bar  the  plaintifT's  right  to  sue 
out  an  appeal  or  certiorari.     Grantham  v.  Payne,  ,'>S4. 

PERJURY.     See  Criminal  Law,  77. 

PLEADING  AND  PRACTICE. 

1.  When  wife  may  sue  onnote,  payable  to  husband. — A  promissory  note, 
given  for  the  purchase- money  of  lands  belonging  to  the  statutory 
estate  of  the  wife,  though  payable  to  the  husband,  is  a  part  of  the 
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corpus  of  her  estate ;  and  she  may  maintain  an  action  on  it  in  her 
own  name,  without  any  assignment  or  transfer  by  the  husband. 
Grantham  v.  Payne,  584. 

2.  Assignment  of  policy;   when  assignee  may   sue  in  his  own  name. 

When  a  policy  of  insurance  is  assigned  pursuant  to  its  terms,  the 
assignee  may  maintain  an  action  on  it  in  his  own  name,  in  the 
event  of  a  loss  (Code,  ^  2890) ;  but,  where  a  policy  is  taken  out  by 
the  mortgagor  in  his  own  name,  the  addition  of  the  words,  "Loss, 
if  any,  payable  to  J.  F.,  to  the  extent  of  his  mortgage  interest,"  is 
a  mere  appointment  of  a  part  of  the  money,  and  does  not  consti- 
tute an  assignment ;  nor  does  it  authorize  said  J.  F.  to  maintain  an 
action  on  the  policy  in  his  own  name,  though  the  partial  loss  does 
not  exceed  the  amount  due  on  his  mortgage.  Fire  Insurance  Com- 
panies V.  Felraih,  194. 

3.  Who  is  proper  party  plaintiff;  amendment  by  striking  out  parties. 

A  statutory  action  in  the  nature  of  ejectment  must  be  brought  in  the 
name  of  the  person  who  holds  the  legal  title ;  and  if  he  is  described 
in  the  summons  and  complaint  as  suing  for  the  use  of  another  per- 
son, these  words  may  be  struck  out,  by  amendment  (Code,  §  3156), 
as  surplusage.     Caldwell  v.  Smith,  157. 

4.  Plaintiff's  right  to  sue  ;  when  and  how  questioned. — When  the  trial 

was  had  on  the  merits,  without  objection  to  the  plaintiflF's  right 
to  sue  as  trustee,  his  right  to  maintain  the  action  in  that  capacity 
can  not  be  raised  for  the  first  time  in  this  court.  Ala.  Gold  Life 
Ins.  Co.  V.  Garner,  210. 

5.  Complaint ;  assigmnent  of  breaches. — An  averment  in  the  complaint, 

as  breach  of  the  contract,  that  the  companj'  has  failed  and  refusecl 
to  pay  plaintiflf  the  stipulated  compensation,  is  not  a  sufficient  as- 
signment, without  an  additional  averment  of  sales  made  and  their 
amount;  and  an  averment  that  the  company,  after  plaintiff  had 
begun  to  introduce  and  sell  its  oils  in  Georgia  under  the  contract, 
sent  another  agent  there  for  that  purpose,  without  the  knowledge 
or  consent  of  plaintiff,  is  not  a  sufficient  assignment  of  a  breach, 
without  an  additional  averment  that  plaintiff  was  still  performing 
his  duties  under  the  contract  when  the  agent  was  so  sent.  Union 
Refining  Co.  v.  Barton,  14S. 

6.  Complaint  ;  averment  of  time  and  place. — In  an  action  against  a  rail- 

road company,  to  recover  damages  for  injuries  to  stock,  whether 
commenced  before  a  justice  of  the  peace  or  in  the  Circuit  Court, 
the  complaint  must  specify  "  the  time  when,  and  the  place  where 
the  killing  or  injury  occurred  "  (Code,  §  1711) ;  and  it  is  not  suffi- 
cient, on  demurrer,  to  state  only  the  month  and  county.  Railroad 
Co.  V.  Carl  OSS,  443. 

7.  Averment  of  negligence. — If  the  complaint  alleges  that  three  of  the 

plaintiff's  cattle,  particularly  describing  them,  "  were  killed,  and 
the  other  was  injured  or  damaged  to  the  value  of  ten  dollars,  by 
the  negligence  of  the  defendant  in  running  a  train  of  cars  and  loco- 
motives on  said  railroad,  and  thus  became  wholly  lost  to  plaintiff;" 
this  is  a^utficient  averment  that  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant.     //).  44,3. 

8.  Amendment  of  complaint,  on  appeal  from  justice's  court. — When  a 

cause  is  removed  from  a  justice's  court  into  the  Circuit  Court, 
either  by  appeal  or  by  certiorara,  it  is  triable  de  novo,  without  re- 
gard to  any  defect  in  the  proceedings  (Code,  §  3121) ;  and  a  trial 
may  be  there  had  on  the  original  complaint,  which  may  be 
amended,  or  a  new  complaint  may  be  filed.  Littleton  v.  Clayton, 
571. 

9.  Same.—\i  the  original  complaint,  as  filed  in  the  justice's  court,  wa8 

for  forcil>le  entry  and  detainer,  a  complaint  for  unlawful  detainer 
may  be  filed  in  the  Circuit  Court.     lb.  571. 
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10.  Pleadings  construed  against  pleader. — Pleadings  must  Ije  reasonably 

certain,  and  when  assailed  by  demurrer,  if  susceptible  of  more 
than  one  construction,  that  construction  must  be  aaoptetl  which  is 
least  favorable  to  the  pleader.     Jones  v.  McPhillips,  314. 

11.  Plea  of  tender  by  mortgagor,  to  purchaser  at  mortgage  sale. — A  plea 

of  tender,  not  accompanied  with  the  payment  of  tlie  money  to  the 
clerk  of  the  court,  is  demurrable  (Code,  ^  2t>97) ;  and  this  provis- 
ion applies  to  a  plea  of  tender  interposed  by  the  mortgagor  in  de- 
fense of  an  action  by  the  purchaser  at  a  sale  under  the  mortgage, 
although  it  is  declared  bv  another  statute  (^  2879)  that  the  ten- 
der "  has  the  effect  to  re-invest  him  with  the  title."  Caldwell  v. 
Smith,  157. 

12.  Statute  of  frauds  ;  how  pleaded. — The  statute  of  frauds  as  a  defense, 

if  not  specially  pleaded,  is  waived,  and  is  not  available  under  the 
general  issue.     Martin  r.  Blanchett,  28S. 

13.  Alteration  of  note  ;  special  plea  averring. — In  an  action  on  a  prom- 

issorv'  note,  a  special  plea  of  non  est  factum  being  inter|)Osed, 
averring  a  material  alteration  in  the  date,  proof  of  the  signature  is 
not  necessary  to  the  admission  of  the  instrument  as  evidence ;  if 
there  is  a  suspicious  alteration  on  its  face,  the  onus  is  on  the  plain- 
tiff to  explain  it :  but,  if  not,  the  onus  is  on  the  defendant  to  show 
that  it  has  been  altered.     Barclift  v.  Treece,  528. 

14.  Abandonment  of  special  plea. — When  a  demurrer  to  a  special  plea  is 

overruled,  and  a  demurrer  to  a  replication  thereto  is  sustained, 
while  the  bill  of  exceptions,  purporting  to  set  out  all  the  evidence, 
shows  that  no  evidence  was  introduced  as  to  the  issue  thus  pre- 
sented, this  court  will  consider  the  defense  as  abandoned,  and  will 
not  revise  the  rulings  on  demurrer.    Clements  v.  Railroad  Co.,  533. 

15.  Argument  of  counsel. — Under  the  rule  established  by  the  former  de- 

cisions of  this  court,  counsel  transgress  the  bounds  of  legitimate 
argument,  in  addressing  remarks  to  the  jury  about  matters  which 
are  not  in  evidence  before  them :  and  the  presiding  judge  has 
ample  power  to  check  argument  of  this  character.  Railroad  Co. 
V.  Carloss,  443. 

POWERS. 

1.  Wlien  discretionary,  and  u'hen  imperative. — A  power  is  discretionary 

when  it  is  not  imperative,  or,  if  imperative,  when  the  time,  man- 
ner or  extent  of  its  execution  is  left  to  the  discretion  of  the  trustee ; 
and  the  courts  will  not,  generally,  compel  the  execution  of  a  power 
which  is  discretionarv,  nor  review  an  exercise  of  the  discretion 
made  in  good  faith ;  but,  when  the  uses  created  are  imi)erative,  a 
power  of  sale  conferred  for  their  execution  is  e(iually  imperative, 
when  its  exercise  becomes  necessary  for  their  consummation.  Gos- 
san V.  Ladd,  224. 

2.  Execution  of  power. — The  intention  to  execute  a  j>ower  must  be 

manifested,  either  expressly,  or  by  clear  implication  ;  but  it  may 
be  manifeste*!  by  an  express  reference  to  the  instrument  creating 
the  jjower,  or,  without  such  reference,  by  a  reference  to  the  prop- 
erty which  is  the  subject  of  the  power ;  and  where  the  act  wouul 
be  inoperative  except  a.s  an  execution  of  the  power,  and  is  not 
reasonably  susceptible  of  any  other  construction,  it  will  be  referreii 
to  the  power.     lb.  324- 

3.  Same. — A  deed  execute(i  by  the  trustee  in  this  case,  l>oth  in<lividu- 

ally  an<l  a.s  trustee,  and  in  which  the  life-tenants  joined,  held  to  be 
an  execution  of  the  jwwer  of  sale  ct)nferred  bv  the  instrument  cre- 
ating the  trust ;  it  api>e!iring  that  the  trustee  had  purchased  an 
interest  in  the  property,  for  the  benefit  of  the  trust  estate,  at  a  sale 
made  by  the  register  in  chancery,  and  that  the  sale  was  confirmed 
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to  him  as  trustee,  although  the  register's  deed  was  made  to  him 
individually.  Ih.  224. 
4.  Same;  prenimption  arising  from  lapse  of  time. — After  the  lapse  of  thirty 
years  (in  this  case),  and  uninterrupted  possession  by  the  pur- 
chaser, the  court  will  make  all  reasonable  presumptions  in  favor 
of  a  due  execution  of  a  power  of  sale,  and  of  the  regularity  and 
validity  of  the  conveyance  to  him,  which  is  not  set  out,  but  is  de- 
scribed as  "suflScient  in  law  to  pass  the  estate  and  title  of  the 
grantors."     Ih.  2U- 

5.  Powers  of  trustees  appointed  by  court. — In  the  exercise  of  its  juris- 

diction over  trustees,  their  appointment  and  removal,  a  court  of 
equity  may  invest  its  appointees  with  all  the  powers  requisite  for 
the  discharge  of  the  duties  of  the  trust ;  but  it  can  not  confer  upon 
them  powers  merely  discretionary,  or  powers  resting  on  personal 
trust  anil  confidence,  unless  such  powers  are  attached  to  the  office 
of  trustee,  or  are  conferred  by  the  instrument  creating  the  trust  on 
the  acting  trustee.     Ih.  224- 

6.  Will  construed  as  conferring  personal  trusts  on  executors,  which  can 

not  be  exercised  by  one  only. — Where  the  testator  devised  his  entire 
estate,  real  and  personal,  to  his  two  executors  as  trustees,  author- 
izing them  to  continue  his  mercantile  business,  at  their  discretion, 
for  the  benefit  of  his  estate,  with  power  to  sell,  buy,  or  re-invest, 
and  to  manage  the  business  "  u[)on  their  judgments,  without  any 
order  of  court,"  but  after  consultation  with  his  widow  ;  the  income 
and  profits,  after  payment  of  his  debts,  to  be  used  for  the  support 
and  maintenance  of  his  widow  and  child  or  children  as  a  family 
(luring  her  life,  and  on  her  death  the  property  to  vest  absolutely 
in  the  children ;  held,  that  the  will  created  personal  trusts,  which 
could  not  be  executed  by  the  sole  executor  who  qualified.  Wer- 
born  V.  Austin,  381. 

PUBLIC  LANDS. 

1.  Judicial  notice  of,  and  excmplion  from  ta.cation. — The  court  judicially 

knows  that  all  the  lands  in  this  State  originally  belonged  to  the 
United  States,  and  were  not  subject  to  taxation  until  sold.  Bon- 
ner V.  Phillips,  427. 

2.  Title  of  patentee,  as  against  adverse  possessor  and  purchaser  at  tax- 

sale. — Where  the  plaintiff"  claims  title  under  a  patent  issued  to  him 
within  three  years  before  the  commencement  of  the  action,  and 
there  is  no  evidence  of  any  prior  claim  or  act  of  ownership  by  any 
person  claiming  under  the  United  States,  the  defendant  can  not 
defeat  a  recovery  by  setting  up  his  adverse  possession,  or  his  pur- 
chase at  tax-sale,  prior  to  the  date  of  plaintiflT's  patent.     lb.  427. 

3.  Certificate  of  register  of  land-office. — A  certificate  made  by  the  regis- 

ter of  the  land-office  at  Montgomery,  which  simply  states  that  "</ie 
records  of  said  land-office  show  that,  on  August  11th,  1855,  Sarah 
Presnall  entered  at  St.  Stephens,  Alabama,"  a  tract  of  land  par- 
ticularly described,  is  the  mere  statement  of  a  conclusion  by  the 
officer,  not  a  certificate  issued  under  authority  of  any  act  of  Con- 
gress (Code,  §  3043),  and  is  not  competent  evidence  for  any  pur- 
pose,    lb.  427. 

4.  Railroad  lands;  exemption  from  taxation  "for  the  term  of  eight  years 

from  May  1st,  1S76;"  when  term  begins. — Under  the  provisions  of 
the  act  approved  February  23d,  1876,  known  as  the  "Debt  Settle- 
ment Act"  (Sess.  Acts  1875-6,  p.  130),  certain  lands  granted  by 
Congress  to  aid  in  the  construction  of  railroads,  and  afterwards 
acquired  by  the  State  under  mortgages  to  secure  its  indorsement 
of  railroad  bonds,  were  to  be  disposed  of,  to  the  said  railroads,  or 
for  their  l)enefit ;  and  it  was  declared  that  "the  lands  which  may 
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be  acquired  by  the  holders  of  the  bonds  mentioned  in  the  15th 
section  of  this  act,  or  by  the  trustees  hereinafter  provided  for  the 
use  of  said  bondholders  under  the  terms  of  this  act,  shall  remain 
exempt  from  taxation  by  this  State, /or  tlie  term  of  eight  years  from 
'  the  first  day  of  May,  1876."  Held,  that  as  the  lands  were  not  sub- 
ject to  taxation  from  January  Ist  to  May  Ist,  1876,  while  they  were 
the  property  of  the  State,  and  as  no  provision  was  made  by  law 
for  taxing  lands  acquired  after  January  1st,  the  year  1876  was  not 
to  be  computed  as  one  of  the  eight  years  during  which  the  lands 
were  exempt  from  taxation,  but  the  term  commenced  with  the 
year  1877.     Swann  Js  Billups  v.  The  State,  545. 

PUBLIC  ROADS. 

1.  Exemption  from  duty  to  work  public  road;  employee  of  Alabama  In- 

sane Hospital. — A  person  can  not  claim  exemption  from  the  duty 
of  working  on  the  public  roads  (Sess.  Acts  1876-7,  p.  135),  on  the 
ground  that  he  is  an  employee  of  the  Alabama  Insane  Hospital 
(Code,  §  1500),  when  he  does  not  show  that  he  was  engaged  in 
that  capacity  at  the  time  he  was  notified  or  summoned  to  work  on 
the  road.     Lewin  v.  Tfie  State,  45. 

2.  Some;  members  of  incorporated  fire-company. — An  active  member  of 

an  incorporated  fire-company,  whose  charter  exempts  its  members 
"from  military  duty,  road-tnx,  and  performance  of  jury  duty,"  is 
exempt  from  the  statutory  duty  of  working  the  public  roads ;  the 
word  "road-tax"  being  construed  to  mean  road-duty,  since  other- 
wise it  would  have  no  field  of  operation.     76.  45. 

RAILROADS. 

1.  Subscription  for  stock  procured  by  fraud  of  agent. — A  subscription 

to  the  stock  of  an  incorporated  railroad  company,  procured  by 
the  fraud  of  the  company's  agent  soliciting  subscriptions,  may  be 
defeated  on  the  plea  of  fraud,  when  the  company  attempts  to  en- 
force it  by  suit.     Montgomery  Soutfiern  R.  R.  Co.  v.  Mattliews,  357. 

2.  False  representations  by  agent,  as  to  location  and  completion  of  road. 

Representations  by  the  agent  of  a  railroad  corporation,  soliciting 
subscriptions  for  stock  from  persons  living  along  the  contemplated 
route  of  the  road,  as  to  its  intended  location,  and  the  time  within 
which  it  will  be  completed  to  a  particular  place,  are  but  the  mere 
expression  of  an  opinion,  and  neither  constitute  a  fraud,  nor  are 
available  as  a  defense  to  an  action  on  a  subscription  for  stock 
made  on  the  faith  of  them,  unless  known  by  the  agent  to  be  false, 
and  made  by  him  with  intent  to  deceive.     lb.  357. 

3.  Same  ;  injunction  against  enforcement  of  subscription. — Although  an 

action  on  the  defendant's  subscription  for  stock  can  not  be  de- 
feated on  the  ground  of  fraud,  when  the  representations  of  the 
corporation's  soliciting  agent  were  merely  the  expression'  of  an 
opinion  as  to  the  probable  location  and  completion  of  the  road ; 
yet,  if  the  agent  further  represented  that  the  money  subscribed 
would  be  refunded  unless  the  road  was  so  located  and  completed, 
and  he  was  authorized  to  make  these  representations,  the  action 
will,  it  seems,  be  enjoined  in  equity,  on  proof  of  the  insolvency  of 
the  corporation  and  its  abandonment  of  the  work  before  comple- 
tion,    lb.  357. 

4.  Duty  of  railroad  company  to  protect  passengers  against  violence  and 

misconduct. — Although  it  is  the  duty  of  a  railroad  company,  as  a 
common  carrier,  to  protect  its  passengers,  and  especially  female 
passengers,  against  violence  or  disorderly  conduct  on  the  part  of 
Its  own  agents  and  servants,  other  passengers,  and  strangers,  when 
such  violence  or  misconduct  may  be  reasonably  anticipated  and 
45 
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prevented  ;  yet  it  is  not  liable  to  an  action  for  damages  at  the  suit  of 
a  female  passenger,  on  account  of  obscene  and  profane  language,  in- 
decent exposure  of  the  person,  and  other  disorderly  conduct  by  two 
or  three  intruders,  who  came  into  the  waiting  room  at  the  station 
while  plaintiff  was  awaiting  the  arrival  of  her  train,  when  it  is 
not  shown  that  the  company  had  notice  of  any  facts  wliich  justified 
the  expectatiion  of  such  an  outrage.  Batton  v.  S.  &  N.  Ala.  Rail- 
road Co.,  591. 

5.  Duly  of  railroads  to  provide  privy  accommodations. — By  statute  en- 
acted since  the  occurrence  of  the  injury  in  this  case,  it  is  made  the 
duty  of  railroad  companies  to  provide  privy  accommodations  at 
depots  and  stations,  when  required  to  do  so  by  the  Railroad  Com- 
mission (Sess.  Acts  1882-3,  p.  154) ;  and  this  may  be  regarded  as 
"  a  legislative  intimation  that,  theretofore,  the  duty  was  at  least 
doubtful."     M.  &  E.  Railway  Co.  v.  Thompson,  44S. 

G.  Liabilities  for  injuries  caused  by  traps  or  pitfalls. — All  the  property  of 
a  railroad  company,  including  its  depots  and  adjacent  yards  and 
grounds,  is  its  private  property,  on  which  no  one  is  invited,  or  can 
claim  a  right  to  enter,  except  those  persons  who  have  business  with 
the  railroad  ;  which  class  embraces,  not  only  passengers,  but  pro- 
tectors and  friends  attendant  on  their  departure,  or  awaiting  their 
arrival.  To  the  class  of  persons  thus  having  business,  the  railroad 
company  is  under  obligation  to  keep  in  safe  condition  all  parts  of 
its  platforms,  with  the  approaches  thereto,  to  which  the  public  do, 
or  would  naturally  resort,  and  all  portions  of  the  station-grounds 
reasonably  near  to  the  platform,  where  passengers  would  be  likely 
to  go,  and  to  provide  safe  waiting-rooms,  and  to  keep  the  depot 
and  platform  well  lighted  at  night;  but,  to  the  public  at  large,  the 
company  owes  "nothing  beyond  the  observance  of  the  duties  of 
good  neighborhood,"  which  includes  "the  universal  duty  of  doing 
no  willful  or  wanton  injury,  and  of  not  erecting  or  continuing,  on 
or  near  its  platform  or  approaches,  to  which  the  public  may  be  ex- 
pected to  go,  any  nuisance,  trap,  or  pitfall,  from  which  personal 
injury  is  likely  to  ensue."     Ih.  448. 

7.  Liability  of  owners  and  lessees  of  railroad. — The  building  in  the  city 

of  Montgomery  known  as  the  "Union  Depot,"  with  the  yard  or 
grounds  annexed,  is  the  property  of  the  two  railroad  companies 
known  as  the  South  and  North  Alabama,  and  the  Louisville  and 
Nashville ;  but  the  Montgomery  and  Eufaula  railroad  company, 
having  acquired  by  lease,  at  a  stipulated  rent,  the  right  to  use  the 
property  in  common  with  them,  for  the  arrival  and  departure  of 
its  trains,  with  the  use  of  its  waiting  rooms,  ticket-offices,  baggage- 
room,  &c.,  is  liable  to  passengers  and  the  public  generally,  in  rela- 
tion to  the  property,  as  if  it  were  the  owner  in  fee.     lb.  44S- 

8.  Contributory  negligence  as  defense. — To  an  action  against  a  railroad 

company,  to  recover  damages  on  account  of  personal  injuries  sus- 
tained from  a  neglect  of  this,  duty  [to  keep  its  depot  grounds  and 
approaches  in  safe  conditionl,  contributory  negligence  on  the  part 
of  the  plaintiff  himself  is  a  complete  defense.    lb.  448. 

9.  Application  of  these  principles  to  case  at  bar. — The  plaintiff  in  this 

case  came  to  Montgomery  on  the  Montgomery  and  Eufaula  rail- 
road, and,  on  alighting  from  the  train  at  the  Union  Depot,  desiring 
to  find  a  privy,  made  inquiry  of  a  stranger,  who  pointed  in  the  di- 
rection of  a  privy  erected  on  the  bank  of  the  river,  at  the  further 
end  of  the  platform,  about  fifty  yards  from  the  depot ;  and  in  try- 
ing to  find  it,  he  wandered  beyond  it  in  the  dark,  fell  down  the 
steep  bluff,  and  sustained  serious  injuries.  The  railroad  platform 
was  well  lighted,  and  extended  from  the  depot  to  the  river;  but 
there  was  no  light  at  the  privy,  and  a  house  intervened  between  it 
and  the  lights  on  the  platform.     Held,  on  these  facts,  that  th? 
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plaintiff  had  no  cause  of  action  against  the  railroad  companies  who 
owned  the  property,  as  to  them  being  a  mere  stranger ;  and  that 
he  could  not  recover  against  the  Montgomery  and  ?^ufaiila  corjjor- 
ation,  lessees  of  the  property,  because,  being  acquainted  with  the 
locality,  he  was  guilty  of  conlributory  negligence  in  attempting  to 
find  the  privy  without  further  inquiry.     Ih.  44S. 

10.  Liability  of  .railroad  company ,  for  in)uries  to  stock;  statutory  provis- 

ions.— The  statutory  provisions  prescribing  certain  duties  to  be 
performed  by  railroad  engineers  "on  perceiving  an  obstruction  on 
the  track  of  the  road,"  making  the  railroad  company  liable  for  all 
damages  to  persons,  stock  or  other  property,  resulting  from  a  fail- 
ure to  comply  with  these  requirements,  an^  imposing  on  it,  in  an 
action  for  damages,  the  onus  of  proving comjOiance  (Code,  ^\  1699, 
1700),  only  apply  when  there  is  an  obstruction  on  the  track  of  the 
road,  against  which  the  engine  or  train,  running  its  proper  course 
and  direction,  may  strike,  and  it  is  perceived  by  the  engineer;  nor 
do  the  statutory  duty  and  liability  arise,  when  an  animal  suddenly 
springs  on  the  tnick  in  front  of  the  engine,  in  such  close  proximity 
that  human  appliances  can  not  avoid  a  collision.  Railroad  Co.  v. 
Baifliss,  4^9. 

11.  Same,  at  common  law. — As  to  an  animal  running  by  the  side  of  the 

trac;k,  though  on  the  railroad's  right  of  way,  the  duties  of  the  en- 
gineer and  the  lialjility  of  the  company  for  damages  are  to  be  de- 
termined by  the  principles  of  the  common  law,  which  require  that 
the  engineer  should  use  the  same  care  and  diligence  which  a  care- 
ful and  prudent  man,  handling  agencies  of  similar  hazard  and 
power,  would  use  in-the  management  of  his  own  business:  and 
the  rule  is  the  same,  whether  the  animal  is  seen  by  the  engineer, 
or  is  not  seen  because  of  his  failure  to  observe  proper  watchful- 
ness, so  far  as  consistent  with  the  performance  of  other  duties 
equally  imperative.     lb.  4-9. 

12.  Same ;    burden  of  yroof. — The    liability    of    a    railroad   company 

for  damages  resultmg  from  a  failure  to  comply  with  statutory  re- 
quirements, or  from  other  negligence,  whether  to  persons,  or  to 
stock  or  other  property,  is  the  same  (Code,  ^§  1699,  1700) ;  but, 
where  the  injury  is  to  stock  or  other  property,  the  onus  of  show- 
ing a  compliance  with  the  statutory  requirements  is  imixtsed  on 
the  railroad  company,  and  without  this  proof  it  does  not  relieve 
itself  of  the  imputation  of  neligence ;  but  the  statute  does  not  ex- 
tent! this  rule  to  actions  for  personal  injuries.  Clements  v.  Rail- 
road Co.,  533. 

13.  Contributory  negligence  as  defense. — The  court  does  not  assent  to  the 

projxjsitibn,  that  contributory  negligence  on  the  part  of  the  plain- 
tiff, though  proximate,  is  no  defense  to  the  action,  if  the  railroad 
company  was  guilty  of  negligence,  or  omission  of  duty,  which 
aided  in  bringing  atJout  the  injury.    lb.  533. 

14.  Actio7i  for  damages  ;  averment  of  time  and  place. — In  an   action 

against  a  railroad  company,  to  recover  damages  for  injuries  to 
stock,  whether  commenced  before  a  justice  of  the  peace  or  in  the 
Circuit  Court,  the  complaint  must  specify  "the  time  when,  and 
the  place  where  the  killing  or  injury  occurred"  (Co<le,  ^  1711); 
and  it  is  not  sufiScient,  on  demurrer,  to  state  only  the  month  and 
county.     Railroad  Co.  v.  Carloss,  44^- 

15.  Same  ;  averment  of  negligence. — If  the  complaint  alleges  that  three 

of  the  plaintifTs  cattle,  particularly  describing  them,  "  were  killed, 
and  the  other  was  injured  or  damaged  to  the  valut-  of  ten  dollars, 
by  the  negligence  of  the  defendant  in  running  a  train  of  cars  and 
locomotives  on  said  railroad,  and  thus  became  wholly  lost  to  plain- 
tiff;" this  is  a  sufficient  averment  that  the  injury  was  caused  by 
the  negligence  of  the  defendant.    lb.  443. 
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16.  Same ;  variance. — When  the  injury  is  alleged  to  have  occurred  on 

the  21st  day  of  the  month,  and  the  evidence  shows  that  it  occurred 
on  the  first  day,  the  variance  is  fatal,  and  the  evidence  should  be 
excluded.     lb.  443. 

17.  Railroad  lands;  exemption  from  taxation  "for  the  term  of  eight  years 

from  May  1st,  1876;"  ivhen  term  begins. — Under  the  provisions  of 
the  act  approved  February  23d,  1876,  known  as  the  "Debt  Settle- 
ment Act"  (Sess.  Acts  1875-6,  p.  130),  certain  lands  granted  by 
Congress  to  aid  in  the  construction  of  railroads,  and  afterwards 
acquired  by  the  State  under  mortgages  to  secure  its  indorsement 
of  railroad  bonds,  were  to  be  disposed  of,  to  the  said  railroads,  or 
for  their  benefit;  and  it  was  declared  that  "the  lands  which  may 
be  acquired  by  the  holders  of  the  bonds  mentioned  in  the  15th 
section  of  this  act,  or  by  the  trustees  hereinafter  provided  for  the 
use  of  said  bondholders  under  the  terms  of  this  act,  shall  remain 
exempt  from  taxation  by  this  State,  for  the  term,  of  eight  years 
from  the  first  day  of  May,  1876."  Held,  that  as  the  lands  were  not 
subject  to  taxation  from  January  1st  to  May  1st,  1876,  while  they 
were  the  property  of  the  State,  and  as  no  provision  was  made  by 
law  for  taxing  lands'acquired  after  January  1st,  the  year  1876  was 
not  to  be  computed  as  one  of  the  eight  years  during  which  the 
lands  were  exempt  from  taxation,  but  the  term  commenced  with 
the  year  1877.     Swann  &  Billups  v.  The  State,  545. 

REDEMPTION  OF  REAL  ESTATE. 

1.  Plea  of  tender  by  mortgagor,  to  purchaser  at  viortgage  sale. — A  plea  of 

tender,  not  accompanied  with  the  payment  of  the  money  to  the 
clerk  of  the  court,  is  demurrable  (Code,  §  2997) ;  and  this  provi- 
sion applies  to  a  plea  of  tender  interposed  by  the  mortgagor  in 
defense  of  an  action  by  the  purchaser  at  a  sale  under  the  mortgage, 
although  it  is  declared  by  another  statute  (§  2879)  that  the  tender 
"has  the  effect  to  re-invest  him  with  the  title."  Caldwell  v. 
Smith,  157. 

2.  Statutory  right  not  extended  in  equity. — The  right  of  redemption, 

given  by  statute  to  judgment  creditors  (Code,  §§  2881-82),  can  not 
be  extended  by  a  court  of  equity  to  creditors  by  simple  contract 
only,  although  their  debts  are  ascertained  and  adjudged  by  the 
decree.     Seals  v.  Pheiffer  &  Co.,  278. 

3.  Decree  for  sale  of  lands,  "  subject  to  mortgages." — In  a  suit  by  judg- 

ment creditors  of  the  husband,  seeking  to  set  aside  as  fraudulent 
a  conveyance  of  lands  to  the  wife,  and  to  subject  the  land  by  sale 
.  to  the  satisfaction  of  their  judgments  ;  subsequent  mortgagees  of 
the  husband  and  wife  having  intervened,  asserting  their  rights, 
and  claiming  protection  as  purchasers  for  valuable  consideration 
without  notice ;  held,  that  a  decree  in  favor  of  the  complainants, 
ordering  the  lands  to  be  sold  "  subject  to  the  said  mortgages,"  was 
a  recognition  and  determination  of  the  validity  of  the  mortgages, 
and  estopped  the  complainants  from  assailing  their  validity,  in  a 
subsequent  suit  seeking  to  redeem  from  the  purchasers  at  the  sale 
under  the  decree,  who  afterwards  succeeded  by  purchase  to  the 
rights  of  the  mortgagees.     Holden  v.  Rison  &  Co.,  515. 

4.  What  are    "lawful  charges;"  sale  under  power    in  mortgage. — If, 

in  such  case,  the  mortgages  had  not  been  foreclosed,  at  the 
time  the  decree  ordering  the  sale  was  rendered,  by  a  sale 
under  the  powers  therein  contained,  their  validity  being  thus 
recognized  by  the  decree,  they  constituted  a  "lawful  charge" 
on  the  property,  which  the  judgment  creditors,  seeking  to  redeem, 
were  required  to  pay  or  tender;  and  if  they  had  been  thus  fore- 
closed, whereby  the  equity  of  redemption  was  cut  off,  and  only  a 
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statutory  right  of  redemption  remained  in  the  mortgagor,  the  pur- 
chasers at  the  sale  under  the  decree  acquired  nothing  which  could 
be  redeemed  by  a  judgment  creditor.    lb.  515. 

SET-OFF. 

1.  In  equity,  against  mortgage  debt. — When  the  mortgagee  files  a  bill  to 
foreclose,  the  mortgagor  may  set  up  any  defense,  except  the  stat- 
ute of  limitations,  which  would  be  available  at  law  in  an  action  on 
the  debt;  and  hence  he  may,  in  extinguishment  or  reduction  of 
the  mortgage  debt,  set  off  any  other  debt  or  demand  which  would 
be  available  at  law ;  but,  when  the  bill  is  filed  by  the  mortgagor 
himself,  seeking  to  enjoin  a  sale  of  the  property  under  a  power  in 
the  mortgage,  he  must  show  some  other  ground  for  ec^uitable  inter- 
feremre,  before  he  can  establish  as  a  set-off  an  independent  debt 
or  demand,  for  which  he  has  an  adequate  remedy  at  law.  Knight 
V.  Drane,  371. 

SPECIFIC  PERFORMANCE.    See  Chanceby,  33-37. 

STATUTES. 

1.  Statutes  omitted  from  Code. — The  act  approved  March  4th,  1876,  en- 
titled "  An  act  to  allow  married  women  in  certain  cases  to  sue  in 
their  own  names  "  (Sess.  Acts  1875-6,  p.  159),  having  been  omit- 
ted from  the  Code  of  1876,  thereby  became  inoperative.  Werborn 
V.  Austin,  381. 

2.-  Judicial  knowledge. — The  court  will  take  judicial  notice  of  the  act 
approved  March  19th,  1875,  known  as  the"  Local  Option  Law  " 
(Sess.  Acts  1874-5,  p.  276),  and  of  the  counties  to  which  it  is  appli- 
cable ;  but  not  of  an  election  held  under  its  provisions  in  any  one 
of  those  counties,  nor  the  result  thereof.     Grider  v.  Tally,  422. 

3.  Judicial  notice  of  legislative  journals. — The  courts  take  judicial  no- 

tice of  the  journals  kept  by  the  two  houses  of  the  General  Assem- 
bly, and  are  authorized  to  search  them  for  the  purpose  of  ascer- 
taining whether  a  particular  statute,  included  in  the  printed  vol- 
ume published  by  authority,  was  enacted  in  accordance  with  the 
forms  prescribed  by  constitutional  provision.  Moog  v.  Randolph, 
597  ;  Sayre  v.  Pollard,  608. 

4.  Variance  between  approved  (or  enrolled)  and  original  bill. — A  mate- 

rial variance,  in  substance  and  legal  effect,  between  the  enrolled 
bill  which  was  signed  by  the  governor,  and  the  bill  which  actually 
passed  the  General  Assembly,  as  shown  by  the  journals  of  the  two 
houses,  is  fatal  to  the  validity  of  the  enactment  as  a  law.  lb.  597, 
608. 

5.  Same  ;  revenue  latv  of  Feb.  SSd,  1883. — The  revenue  law  approved 

February  23d,  1883,  as  signed  by  the  governor,  imposed  a  tax  on 
"  all  money  loaned  and  solvent  credits,  or  credits  of  value  "  (Sess. 
Acts  1882-3,  p.  71,  §5,  subd.  7),  without  any  deduction  of  thetax- 

Kayer's  indebtedness,  while  the  bill  which  actually  passed  the  two 
o'uses  of  the  General  Assembly,  as  shown  bv  their  journals,  con- 
tainefl  a  clause  expressly  authorizing  such  deduction,  and  taxing 
the  surplus  only ;  and  this  variance  destroys  the  validity  of  the 
entire  enactment.     (Sto.ve,  J.,  doubting.)     Moog  v.  Randolph,  597. 

6.  Same. — In  the  act  providing  for  the  assessment  and  collection  of 

taxes,  and  defining  the  duties  of  the  officers  engaged  in  the  assess- 
ment and  collection,  approved  February  23d,  1883,  the  57th  section, 
as  approved  by  the  governor,  required  the  tax-collector  to  give  no- 
tice of  his  appointments  in  each  precinct,  by  publication  in  a 
newspaper,  "or  by  bills  posted  at  five  or  more  public  places," 
while  said  section  of  the  bill  passed  by  the  General  Assembly,  aq 
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shown  by  the  journals  of  the  two  houses,  required  notice  by  pub- 
lication "  and  by  bills  posted,"  &c. ;  and  this  variance  destroys 
the  validity  of  t|ie  entire  enactment.  (Stone,  J.,  doubting.) 
Sayre  v.  Pollard,  608. 

SUBROGATION.    See  Chancery,  38-9. 
TAXATION,  AND  TAXES. 

1.  Wlien    tax-year    begins. — The    tix-year,   so  far  as  relates    to  real 

estate,  commences  on  the  first  day  of  January,  and  the  tax-payer 
is  required  to  include  in  his  schedule  of  property  the  lands  owned 
by  him  on  that  day.     Swann  tfc  Billups  v.  The  State,  545. 

2.  Exemption  of  railroad  lands  from  taxation  "for  the  term  of  eight  years 

from  May  1st,  1876;"  when  term  begins. — Under  the  provisions  of 
the  act  approved  February  23d,  1876,  known  as  the  "Debt  Settle- 
ment Act"  (Sess.  Acts  1875-6,  p.  130),  certain  lands  granted  by 
Congress  to  aid  in  the  construction  of  railroads,  and  afterwards 
acquired  by  the  State  under  mortgages  to  secure  its  indorsement 
of  railroad  bonds,  were  to  be  disposed  of,  to  the  said  railroads,  or 
for  their  benefit;  and  it  was  declared  that  "the  lands  which  may 
be  acquired  by  the  holders  of  the  bonds  mentioned  in  the  15th 
section  of  this  act,  or  by  the  trustees  hereinafter  provided  for  the 
use  of  said  bondholders  under  the  terms  of  this  act,  shall  remain 
exempt  from  taxation  by  this  State, /or  the  term  of  eight  years  from, 
the  first  day  of  May,  1876.  Held.,  that  as  the  lands  were  not  sub- 
ject to  taxation  from  January  1st  to  May  1st,  1876,  while  they  were 
tlie  property  of  the  State,  and  as  no  provision  was  made  by  law  for 
taxing  lands  acquired  after  January  1st,  the  year  1876  was  not  to 
be  computed  as  one  of  the  eight  years  during  which  the  lands 
were  exempt  from  taxation,  but  the  term  commenced  with  the 
year  1877.     lb.  545. 

3.  Public  lands ;  judicial  notice  of ,  and  exemption  from   taxation. — The 

court  judicially  knows  that  all  the  lands  in  this  State  originally 
belonged  to  the  United  States,  and  were  not  subject  to  taxation 
until  sold.     Bonner V.  Phillips,  4^7. 

4.  Same;  title  of  patentee,  as  against  adverse"  possessor  and  purchaser  at 

tax-sale. — Where  the  plaintiff"  claims  title  under  a  patent  issued  to 
him  within  three  years  before  the  commencement  of  the  action, 
and  there  is  no  evidence  of  any  prior  claim  or  act  of  ownership  by 
any  person  claiming  under  the  United  States,  the  defendant  can 
not  defeat  a  recovery  by  setting  up  his  adverse  possession,  or  his 
purchase  at  tax-sale,  prior  to  the  date  of  plaintiff's  patent. 
lb.  427.  ; 

TENDER. 

1.  In  bill  to  redeem;  when  necessary  or  proper.     Tatum  Brothers  v. 

Walker,  563. 

2.  In  bill  for  specific  performance;  -when  neceasary  or  proper.     Carlisle 

V.  Carlisle,  339. 

3.  By    debtor  asking    to    redeem,;    suflftciency    of  plea.      Caldwell   v. 

Smith,  157. 

TRESPASS. 

1.  Actions  against  joint  trespassers;  discontinuance.— A  plaintiff  may, 
at  his  election,  maintain  a  separate  action  against  each  of  several 
joint  trespassers,  or  a  joint  action  against  all,  though  he  can  have 
but  one  satisfaction ;  and  if  he  elects  to  bring  a  joint  action,  he 
may  "sue  out  an  alias  summons,  or  discontinue  as  to  those  on 
whom  the  summons    is  not   served,  and   proceed  to  judgment 
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aj^ainst  those  on  whom  it  has  been  executed"  (Code,  §2911); 
but  the  statute  does  not  authorize  him  to  sue  out  nn  aHat  sum- 
mons as  to  one  not  served,  take  a  final  judgment  by  default  against 
another,  and  continue  as  to  a  third  who  appears  and  pleads ;  and 
by  such  judgment  the  entire  cause  is  aiscontinuea.  Slade  v. 
Street,  576. 

2.  Malicious  tregpnss  on  lands;  constituents  of  offense. — To  justify  a  con- 

viction against  a  person  who  "willfully  and  maliciously  commits 
any  trespass  on  the  lands  of  another,  by  cutting  down  or  destroy- 
ing any  woo<l  or  timber  growing  thereon"  (Code,  ^  4417),  some- 
thing more  than  a  mere  willful  trespass  must  be  shown — the  act 
must  be  willful  and  malicious;  and  while  malice  is  not,  ordinarily, 
the  subject  of  positive  proof,  facts  and  circumstances  n)ust  be 
shown  from  which  it  may  be  inferred  that  the  act  was  prompted 
by  ill-will,  malevolence,  grudge,  spite,  enmity,  or  wicked  inten- 
tion.    Pinpen  v.  Thf  State,  81. 

3.  Same. — Wnere  the  evidence  shows  that  the  trees  were  cut  by  the 

defendant,  bv  the  direction  of  his  emploj'er  (or  his  employer's 
wife,  in  his  absence),  who  wanted  rails  to  repair  a  fence,  and  who 
told  him  that  he  might  sell  the  bark  ;  that  his  employer  owned  a 
strip  of  the  land,  having  bought  from  the  prosecutor,  and  that  the 
line  between  them  had  never  been  run,  although  the  prosecutor 
had  pointed  out  the  line  as  he  claimed  it,  and  told  defendant  he 
must  not  cut  any  trees  beyond  it ;  these  facts,  without  more,  do 
not  justifv  the  inference  of  malice,  and  do  not  authorize  a  convic- 
tion.    Ih.  81. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Affidavit  of  claim. — An  affidavit  of  ownership  by  the  claimant  is 
the  initial  step  in  a  statutory  claim  suit,  without  which  the  claim- 
ant has  no  standing  in  court,  and  his  claim  is  properly  dismissed. 
Graham  v.  Hughes  d-  Hughes,  590. 

TRUSTS,  AND  TRUSTEES. 

1.  Xaked  trust;  estate  of  joint  grantees. — Where  the  owner  of  lands 

conveys  them  by  deed,  in  trust  for  himself  and  another  person,  im- 
posing no  duties  whatever  on  the  trustee,  a  dry,  naked  trust  is 
create<l,  and  the  legal  title  is  vested  in  the  beneficiaries  (Co<le, 
^  2185) ;  and  in  the  absence  of  words  creating  a  different  estate, 
they  hold  as  tenants  in  common.     Webh  v.  Crawford,  440. 

2.  Requiring  Itond  of  assignee,  or  trustee. — A  trustee,  or  assigiiee,  in  a 

deed  of  a.ssignment  for  the  benefit  of  creditors,  though  relieved 
from  giving  l)ond  V)y  the  instrument  itself,  may  be  required  to  give 
,  bond  by  the  beneficiaries  of  the  deed  (Code,  ^  37.'i5) ;  and  when  it 
appears  that  he  has  offered  to  give  bon<l,  and  has  done  so  under 
the  order  of  the  court,  the  fact  that  the  assignment  did  not  reciuire 
a  bond  is  no  reason  for  removing  him,  at  the  instance  of  the  cred- 
itors, and  appointing  a  receiver  of  tlie  property  in  his  stead. 
Jones  V.  McPhillips,  314. 

3.  Trusts  for  creditors;  uhen  equity  will  assume  jurisdiction ,  at  instance 

of  beneficiaries. — Courts  of  equity  have  original  jurisdiction  of 
trusts,  and  will  enforce  their  execution  at  the  instance  of  the  ben- 
eficiaries ;  but,  when  a  general  assignment  is  made  by  an  insolvent 
bank,  for  the  benefit  of  its  creditors,  a  court  of  equity  will  not  at 
once  assume  jurisdiction,  at  the  instance  of  some  of  the  creilitors, 
remove  the  assignee,  and  appoint  a  trustee  or  receiver  in  his  stead, 
unless  it  is  shown  that  the  assignee  is  incompetent  or  unfit  for  his 
office,  or  that  he  has  been  guilty  of  some  n^lect  or  breach  o(  duty. 
lb.  SI4. 


712  INDEX. 

TRUSTS,  AND  TRVSTEES— Continued. 

4.  Saine. — That  the  assignee  is  a  young  man,  and  has  had  but  little 

business  experience;  that  his  property  is  inconsiderable  when 
compared  with  the  value  of  the  property  conveyed  by  the  assign- 
ment, while  he  was  not  required  to  give  bond;  that  he  was  a 
director  of  the  bank  at  the  time  the  assignment  was  made,  and 
also  during  the  period  of  the  mismanagement  of  its  affairs,  which 
resulted  in  its  insolvency,  through  excessive  loans  to  its  president 
against  bitter  opposition  in  the  board  of  directors — these  facts,  as 
alleged,  are  not  sufficient  to  justify  his  removal,  at  the  instance  of 
creditors,  and  the  appointment  of  a  receiver  in  his  stead,  when  it 
does  not  appear  that  he  participated  in  the  alleged  mismanage- 
ment, or  voted  with  the  majority  in  favor  of  the  excessive  loans 
to  the  president ;  and  when  it  does  appear  that  he  has  already 
offered  to  give,  and  has  given  bond  for  the  faithful  performance  of 
his  duties.    lb.  314- 

5.  Powers  of  trustees  appointed  by  court. — In  the  exercise  of  its  juris- 

diction over  trustees,  their  appointment  and  removal,  a  court  of 
equity  may  invest  its  appointees  with  all  the  powers  requisite  for 
the  discharge  of  the  duties  of  the  trust ;  but  it  can  not  confer  upon 
them  powers  merely  discretionary,  or  powers  resting  on  personal 
trust  and  confidence,  unless  such  powers  are  attached  to  the  office 
of  trustee,  or  are  conferred  by  the  instrument  creating  the  trust  on 
the  acting  trustee.     Oosson  v.  Ladd,  224. 

6.  Trusts  created  by  deed, for  benefit  of  third  persons;  whether  naked,  or 

active ;  duration  of  trust  estate. — An  assurance  declaring  a  use, 
trust,  or  confidence  in  land,  for  the  mere  benefit  of  third  persons, 
the  trustee  being  the  repository  of  a  naked  legal  title,  having  no 
duties  to  perform,  and  subject  to  no  accountability,  vests  the  legal 
estate  in  the  beneficiaries  as  if  the  conveyance  were  made  directly 
to  them  (Code,  §  2185) ;  but,  when  a  use  is  declared,  or  successive 
uses,  which  impose  active  duties  on  the  trustee,  in  the  control, 
management,  or  disposition  of  the  property,  a  legal  estate  is  vested 
in  him  commensurate  with  the  scope  and  extent  of  the  uses  or 
trusts;  which  estate  continues  so  long  as  there  are  any  active 
duties  to  be  performed,  or  any  office  in  respect  to  the  property  to 
be  fulfilled,  and  ceases  with  them  when  the  purposes  of  the  trust 
have  been  fully  accomplished.     lb.  224. 

7.  Trust  deed  construed,  as  to  estate  of  triistee,  its  duration  and  termina- 

tion.--A  deed  by  which  the  grantor  covenanted  to  stand  seized  of 
certain  property,  real  and  personal,  for  uses  and  purposes  as  fol- 
lows: 1st,  the  payment  of  all  his  debts  and  liabilities  then  exist- 
ing; 2d,  the  joint  use  of  himself  and  his  wife,  during  their  joint 
lives;  one  undivided  half  to  be  at  all  times  at  his  sole  disposal, 
and,  on  the  death  of  his  wife,  one  half  of  what  then  remained  to 
be  divided  as  follows — specified  sums  of  money  and  slaves  to  be 
retained  and  held  by  him  in  trust  for  three  grand-children  of  his 
wife,, children  of  her  three  children  by  a  former  husband,  and  the 
residue  of  the  one  half,  or  its  proceeds,  to  be  divided  equally 
among  the  three  children,  the  interest,  or  use  thereof  only,  to  be- 
long to  them  during  their  Hves,  and  at  their  death  to  be  divided 
among  their  children  then  living,— vests  in  him  the  legal  title  and 
sole  use  of  one  half  of  the  estate,  and  the  primary  use  of  the 
whole  for  the  payment  of  his  debts;  but,  after  his  debts  were 
paid,  his  active  duties  as  trustee  continued  only  during  the  lives 
of  the  children,  who  had  an  equitable  life-estate  ;  and  on  the  death 
of  two  of  the  children,  after  the  death  of  the  wife,  the  trust  ceased, 
and  the  legal  estate  in  the  shares  of  the  deceased  children  then 
vested  in  their  respective  children,  unless  the  remainder  was  cut 
off  hy  a  sale  pursuant  to  the  terms  of  the  deed.     lb.  224. 

8.  Deed  construed,  as  to  power  of  sale  conferred  on  trustee. — In  a  deed 
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by  which  the  grantor  covenants  to  stand  seized  of  certain  prop- 
erty, real  and  personal,  for  certain  declared  uses  and  purposes 
(namely,  the  payment  of  his  debts,  the  joint  use  of  himself  and 
his  wife  during  life,  with  further  provisions  for  her  children  and 
grand-children),  a  power  of  sale  m  these  words:  "And  the  said 
John  P.  N.  shall  at  all  times  have  the  sole  and  absolute  right  to 
sell  and  dispose  of  the  estate  hereby  conveyed  to  the  uses  afore- 
said, and  on  giving  adequate  security  to  invest  the  proceeds  sn'.- 
cording  to  theJerms  of  this  deed," — does  not  repose  on  personal 
trust  and  confidence,  but  is  attached  to  the  office  of  trustee,  and 
intended  for  the  benefit  of  the  trust  estate ;  and  it  may  be  exer- 
cised by  a  subsequent  trustee,  appointed  by  a  court  of  equity. 

9.  Executor  and  trustee  acting  without  authority  ;  bill  for  account  and 
settlement. — When  a  sole  acting  executor  undertakes  the  manage- 
ment of  the  estate,  and  the  execution  of  the  personal  trusts 
created  and  conferred  by  the  will  on  both  of  the  persons  named  as 
executors,  although  he  acts  without  authority,  he  renders  himself 
liable  as  a  trustee  ;  and  he  may  be  required  to  account  in  equity 
at  the  suit  of  the  remainder-man.     Werborn  v.  Austin,  381. 

10.  Trust  funds  ;  when  followed  into  hands  of  third  persons. — Trust  fimds 

may  be  followed  into  the  hands  of  a  third  person,  so  long  as  they 
can  be  satisfactorily  tra<-ed  and  identified,  although  he  has  taken 
the  title  to  the  property  purchased  with  them  in  his  own  name ; 
but,  to  authorize  this  relief,  the  facts  must  be  averred  with  dis- 
tinctness and  precision,  and  must  be  proved  by  full,  clear,  and 
convincing  evidence.     SlcCall  v.  Rogers,  349. 

11.  Protection  to  mortgagee,  as  bona  fide  purchaser. — A  mortgagee  of 

J)roperty  purchased  with  trust  funds,  if  he  had  no  notice  of  that 
act,  and  is  a  bona  fide  purchaser  for  value,  is  entitled  to  protec- 
tion against  the  implied  trust  arising  from  such  investment  of  the 
trust  funds ;  but,  if  the  debt  secured  by  the  mortgage  is  tainted 
with  usury,  he  is  not  a  bona  fide  purchaser  for  valuable  considera- 
tion.    /  b.  349. 

USURY. 

1.  In    mortgage ;    stipulations   construed. — A    provision    in    a    mort- 

gage for  the  payment  of  $2,500  within  thirty  days,  "  and  .securing 
to  be  paid  "  m  installments,  "  as  hereinafter  stated,  all  debts  that 
may  at  the  time  be  due  to  said  party  of  the  second  part  from  the 

Earty  of  the  first  part,  with  the  interest  thereon,  and  all  reasona- 
le  costs,  charges,  fees  and  expenses,"  does  not,  per  se,  render  the 
mortgage  usurious ;  the  stipulation  being  susceptible  of  the  con- 
struction, that  the  $2,500  was  U)  be  a  partial  payment  on  the  debt, 
and  not  as  a  bonus  in  addition  to  it.  Rapier  v.  Gulf  City  Paper 
Co.,  126. 

2.  Same. — The  mortgaged  property  consisting  of  a  newspaper  office, 

with  job-printing  otfice  attached,  which  had  been  comlucted  at  a 
loss  by  the  mortgagors,  the  mortgage  is  not  rendered  usurious  by 
a  stipulation  that  the  mortgagee  shall  not  be  liable  "  for  any  profit 
or  revenue  he  may  derive  from  the  use  of  the  property."     lb.  126. 

VENIX)R  AND  PURCHASER. 

1.  Vendor^ s  lien  ;  when  mortgagee  may  claim  protfction  against,  aspur- 
chaser  without  notice. — When  the  heirs  and  distributees  of  an  intes- 
tate's estate  voluntarily  make  an  agreement  among  themselves  for 
a  division  of  the  lands,  each  executing  to  the  administratrix  his 
note  for  the  agreed  value  of  the  land  allotted  to  him.  to  be  paid 
and  adjusted  on  final  settlement  of  the  estate,  liens  being  retained 
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and  declared  on  each  one's  portion  forhis  indebtedness;  although 
the  agreement  is  not  recorded,  the  administratrix  may  enforce  a 
vendor's  lien  against  one  portion  of  the  land,  as  against  a  mort- 
gagee of  the  heir  to  whom  it  was  allotted,  to  the  extent  of  the  in- 
terest acquired  by  him  under  the  agreement ;  but,  as  to  the  in- 
terest therein  inherited  by  the  mortgagor,  the  mortgagee  may 
claim  protection  as  a  purchaser  without  notice,  if  he  is  also  a 
purchaser  for  value.    Jones  A  DePras  v.  Rohinson,  499. 

2.  Siime  ;  when  mortgagee  u  purchaser  for  value. — A  mortgage,  when 

given  only  to  secure  an  antecedent  debt,  does  not  entitle  the  mort- 
gagee to  protection  in  equity  as  a  purchaser  for  valuable  considera- 
tion ;  but,  when  given  to  secure  a  debt  contemporaneously  con- 
tracted, or  in  consideration  of  the  extension  of  an  antecedent  debt, 
this  makes  a  valuable  consideration,  and  entitles  the  mortgagee  to 
such  protection.     lb.  499. 

3.  Protection  to  mortgagee,  as  bona  fiide  purchaser. — A  mortgagee  of 

property  purchased  with  trust  funds,  if  he  had  notice  of  that  fact, 
and  is  a  bona  fide  purchaser  for  value,  is  entitled  to  protection 
against  the  implied  trust  arising  from  such  investment  of  the  trust 
funds ;  but,  if  the  debt  secured  by  the  mortgage  is  tainted  with 
usury,  he  is  not  a  bona  fide  purchaser  for  valuable  consideration. 
McCall  V.  Rogers,  349. 

4.  Same;  when  not  entitUd  to  protection  as  purchaser  without  notice. 

If,  in  such  case,  the  lands  assigned  to  the  husband,  by  the  deed 
of  partition,  are  afterwards  mortgaged  by  him  and  his  wife,  as  se- 
curity for  his  debt,  the  mortgagee  can  not  claim  protection  as  a 
6o7ia/(/e  purchaser  without  notice,  on  account  of  the  recitals  of 
the  deed  of  partition,  but  is  charged  with  notice  of  all  the  facts 
shown  by  the  records  of  the  Probate  Court,  relative  to  the 
pin-chase  by  the  wife  at  an  administrator's  sale,  which  is  men- 
tioned in  the  deed.     Harden  v.  Darwin  &  Pulley,  473. 

5.  Admission  as  to  notice  by  purchaser. — AVhen  lands  are  subject  to  an 

easement  or  restricted  use  under  a  conveyance  from  a  remote  ven- 
dor, a  sub-purchaser  who  admits  in  his  answer  that,  before  his 
purchase,  "  he  was  informed  of  the  existence  of  some  such  obli- 
gation," is  chargeable  with  notice  of  all  facts  relating  to  the  na- 
ture, character  and  extent  of  the  obligation  or  restriction,  which 
he  might  have  ascertained  by  due  inquiry  from  the  persons  claim- 
ing the  benefit  of  it.     Webb  v.  Robbins,  176. 

6.  When  title  passes  to  purchaser  qf  goods  ;  delivery  to  common  carrier. 

When  a  purchaser  of  goods,  having  previously  ordered  them,  re- 
quests the  seller  to  deliver  them  to  some  specified  carrier  for 
him,  a  delivery  to  that  carrier  is  equivalent  to  a  delivery  to  the 
purchaser  himself ;  but,  when  the  seller,  on  delivering  the  goods 
to  a  carrier  for  transportation,  takes  the  bill  of  lading  in  his  own 
name,  the  title  is  retained  in  himself,  and  does  not  pass  without 
an  assignment  of  the  bill  of  lading.  McCormick  &  Richardson  v. 
Joseph  &  Anderson,  236. 

7.  Same  ;  assignment  and  delivery  of  bill  of  lading,  or  deposit  in  mail. 

If  the  seller  takes  the  bill  of  lading  in  his  own  name,  and  after- 
wards transfers  and  delivers  it  to  the  purchaser,  the  title  to  the 
goods  thereby  passes  to  and  vests  in  the  purchaser ;  and  if  he  de- 
posits it  in  the  mail,  assigned  and  directed  to  the  purchaser,  the 
delivery  takes  effect  from  that  day,  notwithstanding  the  miscar- 
riage and  loss  of  the  paper ;  nor  is  a  duplicate  necessary  to  per- 
fect the  title  of  the  purchaser  in  such  case.     I  b.  236. 

8.  Fraudulent  purchase  of  goods  ;  right  of  seller. — When  an  insolvent 

purchaser  obtains  goodfs  by  misrepresentation,  or  by  fraudulent 
concealment,  having  at  the  time  no  intention  to  pay  for  them,  the 
seller  may  disaflfirm  the  sale,  and  reclaim  the  goods,  as  against  the 
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fraudulent  purchaser,  or  any  one  claiming  under  him  with  notice 
of  the  fraufl.  lb.  236;  Spira  r.  ITornthall  A  Co.,  137. 
9.  Hame;  ttuh-purchuHe  for  vahw,  tnthutU  notice;  innocent  sufferers  by 
wrongj'ul  act  of  third  person. — If  the  goods  have  passed  into  the 
hands  of  a  sub-purchaser  for  valuable  consideration,  without  notice 
of  the  fraud,  his  right  is  superior  to  that  of  the  original  vendor, 
and  the  latter  can  not  recover  the  goo«l8  from  him  ;  the  principle 
applying  as  between  them,  that  where  one  of  two  innocent  m-r- 
sons  must  suffer  by  the  wrongful  act  of  a  third  person,  the  loss 
must  fall  on  him  who  put  it  in  the  power  of  that  person  to  perpe- 
trate the  wrong ;  and  a  remote  sub-purchaser  is  equally  entitled  to 
protection  against  the  claim  of  the  vendor,  when  either  he  or  any 
one  of  the  intermediate  purchasers  ac(iuired  the  goods  for  valuable 
consideration  without  notice.     lb.  137. 

10.  Same;  ii'ho  is  purchaser  for  value. — Merely  agreeing  to  take  the 

goods  in  payment  of  an  indebtedness  past-due,  and  entering  a 
credit  on  the  account  for  the  price,  without  surrendering  anything 
valuable,  does  not  entitle  the  creditor  to  protection  as  a  purchaser 
for  valuable  consideration ;  secns,  if  he  takes  them  in  absolute 
pavment  and  satisfaction,  and  surrenders  the  evidence  or  securities 
of  his  debt.     lb.  137. 

11.  Same  ;  burden  of  proof  as  to  notice. — When  the  vendor  has  proved 

that  the  gootls  were  obtained  from  him  by  the  fraud  of  the  pur- 
chaser, it  is  incumbent  on  the  8ub-purcha.ser,  claiming  protection 
against  the  rights  of  the  vendor,  to  show  that  he  paid  value  for 
them ;  but,  when  he  has  done  this,  the  onus  is  on  the  vendor  to 
prove  that  he  had  notice  of  the  fraud.     lb.  137. 

WILl!S. 

1.  Probate  of  v:iUs  ;  jurisdiction  of  Probate  Courts. — In  the  probate  of 

wills,  as  well  as  the  grant  of  letters  testamentary  or  of  administra- 
tion, the  Probate  Court  not  onlv  has  exclusive  jurisdiction,  but 
possesses  all  the  powers  and  attributes  of  a  court  of  general  juris- 
diction; and  every  intendment  will  be  indulged  in  favor  of  its 
right'ul  exercise  of  the  jurisdiction,  while  nothing  will  be  pre- 
sumed against  the  regularity  and  legality  of  its  action.  Acklen  r. 
(ioodman,  .')21. 

2.  Same  ;  transcript  of  record. — A  transcript  from  the  records  of  the 

Probate  Court,  which  contains  only  a  copy  of  the  will,  and  an  affi- 
davit of  the  subscribing  witnesses,  made  before  the  judge  of  pro- 
bate, as  to  its  due  execution,  not  followed  by  any  order,  decree  or 
judgment  of  the  court,  does  not  show  a  probate  of  the  will. 
lb.  521. 

3.  iS'awi«  ;  notice  of  applicalion  for  probate  ;  appointment  of  guardian 

ad  litem  for  infants  ;  trial  by  jury,  of  contest. — When  the  probate 
of  a  will,  or  of  parts  only  of  the  paper  purporting  to  be  a  will,  is 
collaterally  attacked,  it  is  not  necessary  that  the  record  shall  affir- 
matively show  notice  of  the  application,  the  appointment  of  a 
guardian  ad  litem  for  the  infants,  or  the  summoning  or  waiver  of 
a  jury ;  in  the  absence  of  averment  and  proof  to  the  contrary,  the 

Proceedings  in  these  several  matters  will  be  presumed  to  have 
een  regular.     lb.  521. 

4.  Will  construed  as  conferring  personal  trusts  on  executors,  ichich  can 

not  be  exercised  by  one  only. — Where  the  testator  devise<l  his  entire 
estate,  real  and  personal,  to  his  two  executors  as  trustees,  au- 
thorizing them  to  continue  his  mercantile  business,  at  their  dis- 
cretion, for  the  benefit  of  his  estate,  with  power  to  sell,  buy  or  re- 
invest, and  to  manage  the  business,  "  apon  their  judgments,  with- 
out any  order  of  court,"  but  after  consultation  with  his  widow ; 
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the  income  and  profits,  after  payment  of  his  debts,  to  be  used  for 
the  support  and  maintenance  of  his  widow  and  child  or  children 
as  a  family  during  her  life,  and  on  her  death  the  property  to  vest 
absolutely  in  the  children ;  held,  that  the  will  created  personal 
trusts,  which  could  not  be  executed  by  the  sole  executor  who 
qualified.     Werbornv.  Austin,  381. 

WITNESS. 

1.  Experts,  as  witnesses. — Whether  a  witness  possesses  the  necessary 

qualifications  to  testify  as  an  expert,  is  a  preliminary  question  ad- 
dressed to  the  court,  and  much  must  be  left  to  its  discretion  ;  and 
if  the  witness  be  competent  as  an  expert,  he  may  state  his  opinion, 
and  detail  generally  the  facts  on  which  it  is  based.  Tesney  v.  The 
Slate,' S3. 

2.  Refreshing  memory  of  witness  by  memorandum. — While  a  witness 

must  testify  to  facts  within  his  knowledge,  he  may,  during  his  ex- 
amination, assist  or  refresh  his  memory,  by  referring  to  an  entry 
or  memorandum  made  at  or  near  the  time  when  the  facts  occurred, 
whether  made  by  himself  or  another  person,  if  he  knows  it  to  be 
correct,  and  can,  after  referring  to  it,  testify  from  independent 
recollection  ;  and  it  is  not  necessary  to  show  that  the  witness  needs 
the  memorandum  to  assist  his  memory.   Calloway  v.  Varner,  541. 

3.  Same. — The  memorandum  so  referred    to  by  the  witness  is  not 

thereby  made  e'vidence,  nor  its  contents  disclosed  to  the  jury,  un- 
less called  for  by  the  opposite  party ;  and  it  is  immaterial  whether 
it  be  the  original  memorandum,  or  a  copy  thereof  known  by  the 
witness  to  be  correct;  but.  when  a  copy  is  used,  and  the  original, 
being  called  for,  is  not  produced,  the  failure  to  produce  it,  or  to 
explain  satisfactorily  the  reasons  for  using  a  copy,  is  a  circum- 
stance to  be  considered  by  the  jury  in  weighing  the  testimony  of 
the  witness.     lb.  541. 

4.  Transactions  with,  or  statements  by  decedent;  who  may  testify  as  to. 

On  the  final  settlement  of  the  accounts  of  a  deceased  administrator, 
between  his  personal  representative  and  the  administrator  de  bonis 
non,  an  heir  or  distributee  of  the  intestate's  estate,  being  pre- 
sumptively interested  in  the  result  of  the  proceeding,  is  incompe- 
tent to  testify  as  to  any  transaction  with,  or  statement  by  the 
deceased  administrator,  in  connection  with  the  assets  of  the  estate 
(Code,  §3058),  unless  called  to  testify  by  the  opposite  party.  Mc- 
Donald V.  Jacobs,  524. 

5.  To  what  witness  may  testify. — A  witness  can  not  be  asked,  nor  can 

he  be  allowed  to  state,  his  "reasons  for  believing"  any  fact. 
lb.  524. 

6.  Same. — The  seller  of  goods,  testifying  as  a  witness  for  himself,  in  a 

controversy  with  a  sub-purchaser,  can  not  be  allowed  to  state  that 
"he  believed  the  purchaser  to  be  solvent,  and  would  not  have  sold 
the  goods  if  he  had  known  of  his  insolvency,"  nor  that  "from  gen- 
eral report,  he  understood"  the  purchaser  was  solvent.  McCor- 
mirk  &  Richardson  v.   Joseph  &  Anderson,  236. 

1.  Proof  of  foot-prints. — A  witness  who  measured  tracks  found  at  the 
place  where  the  offense  was  committed,  and  compared  them  with 
tracks  made  by  the  defendant  on  the  next  day,  may  state  that  they 
"corresponded;"  but  he  can  not  be  asked  whether  a  particular 
shoe,  which  he  had  seen  on  defendant's  foot,  "would  have  made" 
such  a  track  as  that  found  at  the  place.     Busby  v.  The  State,  66. 

8.  Proof  of  mistake;  to  vhat  witness  may  testify. — A  witness  who  knows 
that  a  mistake  was  made,  and  by  "whom  made,  may  state  those 
facts ;  but,  when  it  is  neither  proved  nor  admitted  that  a  mistake 
was  in  fact  made,  a  witness  can  not  be  allowed  to  state,  "If  any 
mistake  was  made,  it  must  have  been  made  by  me,"  this  being 
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merely  the  expression  of  his  opinion  as  to  a  conclusion  of  fact  to 
be  drawn  by  the  jury.  Insurance  Co.  v.  Gamer,  SIO. 
9.  What  iritnesx  may  state. — A  witness  who  testifies  that,  while  looking 
for  his  own  cattle,  he  saw  plaintiff's  slock  near  the  railroad  as 
he  passed,  and,  on  returning  an  hour  and  a  half  afterwards,  saw 
them  again  just  as  a  train  moved  ofT,  after  stopping,  at  the  place 
where  the  cattle  were  injured,  may  further  state,  that,  if  any  other 
train  had  passed  during  the  intervening  time,  he  could  have  heard 
it,  and  that  no  other  train  did  i)a88.     Railroad  Co.  v.  Carlosg,  443. 

10.  Same. — A  witness  who  was  present  at  the  rencounter  between  the 

defendants  and  the  deceased,  and  who  testifies  that  he  did  not 
hear  the  deceased  curse  or  swear  as  he  ro<le  up  to  the  place  where 
the  others  were,  a.s  another  witness  testified  he  had  done,  may 
further  state  that  he  was  in  such  position  at  the  time  that,  if  the 
words  had  been  used,  he  could  have  heard  them  ;  lieing  subject  to 
cross-examination  as  to  the  particular  facts,  which  would  show  to 
what  weight  his  testimony  wasentitled.     Tesney  v.  The  Stale,  SS. 

11.  Impeaching  vituess;  charge  as  to  ivitness  not  heing  impeached. — One 

mode  of  impeaching  a  witness  is  to  disprove  by  other  witnesses  the 
facts  stated  by  him ;  and  hence,  a  charge  asked,  asserting  that 
"there  has  been  no  attempt  to  impeach  the  veracity  of  the  wit- 
ness," is  properly  refused,  when  tiiere  is  any  other  evidence  from 
which  a  contradiction  of  his  testimony  can  be  inferred.  Railroad 
Co.  V.  Bayliss,  429.  . 


Addendum. 

The  following  head-note  should  have  been  inserted  under  the  title 

Executors  and  Admimstbators  : 

13.  Revocation  of  letters  of  administration,  as  improvidently  granted. 
When  letters  of  administration  have  been  granted  as  in  case  of 
intestacy,  and  a  will  is  afterwards  produced  and  proved,  the 
statute  makes  it  mandatory  on  the  court  to  revoke  such  letters  on 
the  application  of  the  person  named  as  executor  (Code,  ^  2414) ; 
but,  when  such  letters  are  granted  on  the  representation  of  the 
person  appointed  that  the  decedent  left  no  will,  although  the  will 
had  been  already  admitted  to  probate,  and  the  estate  ailministered 
under  it  for  many  years,  the  court  may  revoke  them,  on  the  appli- 
cation of  any  person  interested  in  the  estate,  or  even  ex  mero  motu, 
as  having  been  irregularlv  and  improvidentlv  made.  Watson  v. 
Glover,  323. 
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